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PRIVY COUNCIL. 


PRESENT : ‘Lord Phillimore, Lord Darling, Mr. Ameer Ali 
and Sir Lancelot Sanderson. 


NARAYAN DAS KHETTRY 


© 2° i v, 


JATINDRA NATH ROY CHOWDHURY AND OTHERS 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT 
i WILLIAM IN BENGAL. ] 


Sale for revenue—House standing on the land—Acquisition—Claim to compen- 
© sation gnonies awarded for the house—Application of maxim “quicquid 
plantatur solo, solo cedit”—Definition of the word “ estate”—Principles 
Jor apportionment—Bengal Act XI of 1859—Land Acquisition Act (Lof 

1894). 

Plaintiff purchased a holding sold for arrears of Government revenue under 
the provisions of Bengal Act XI of 1859, Atthe time of purchase a house 
stood onthe land, Defendants’ predecessor was the proprietor of the hold- 
ing. Subsequently the land was acquired under the provisions of the Land 
Acquisition Act, 1894. » Plaintiff claimed the compensation monies award- 
ed for land and building, The defendants contended that the sale had 
not passed “title to the building, and claimed the amount awarded for the 
house : 

Held, (1) that in India the maxim in English law, viz., ‘* quicquid plantatur 
solo, solo cedit? has at the most only a limited application : Thakoor Chunder 
Poramanick v, Ramdhone Bhuttacharjee (1) approved. aS 

(2) that the word “estate” defined in Bengal Act VII of 1868, whichis to 
be read with and taken as part of Bengal Act XI of 1859, must be taken to have 
a more limited meaning than it would have ‘in English law, and the Govern- 
ment’s power of sale, 6r8xa facie, is limited to the land. 


(1) (1866) 6 W. R. 228 ; B, L. R. Sup. Vol. 595- w ` 
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(3) that accordingly the ownership of the building did not pass to the plain- 
tiff by reason of the revenue såle, and. Å: 


{4) that in order to determine the question whether, the defendants were 
entitled to the “compensation monies awarded in respect of _the building, or 
to what, if any, portion of such money, it would be necessary to consider what 
would have been the position of the respective rights of the parties after the sale, 
if no acqujsition had taken place under the Land Acquisition Act: Mah@raja 
Surja Kanta Acharjya v, Sarat Chandra Roy Chowdhuri (1) followed 

Appeal froma decree of the Calcutta High Court (Walmsley 
and Mukerji JJ). varying a decree of the Subordinate Judge-of 
24 Parganas. 

The facts are stated in the judgment reported below. 

Sir George Lowndes, K. C. and Dude for the Appellant referred 
to Act VII of 1868, Act .XI of 1859 and the General Clauses Act, 
1897, section 3(2s) and section 4 and cited Zhakoor Chunder Pora- 
manick v, Ramdhone Bhuttacharjee (2); Shib Doss Banerjee v, 


` Bamun Doss Mookerjee (3) and Ramkoomar Sen v, Mohesh Chunder 


Sen (4). *. 9 


Dunne, K. C. and Kenworthy Brown for the Respondents cited 
Collector of Trichinopoly v. Lekkamani (5); Maharaja Surja Kanta 
Acharjya v. Sarat Chandra Roy Chowdhuri (1) and Sashikanta 
Acharyya v. Sarat Chandra Rai Chaudhuri (6). 


Sir George Lowndes, K. C. replied. 
The judgment of their Lordships was :delivered by 


Sir’ Lancelot Sanderson :—This is the plaintiff's appeal 
against the decision of a Division Bench of the High Court of 
Judicature at Fort William in Bengal, given on the rath March, 
1925, which reversed a judgment and decree dated the 24th August, 
1922, of the learned Sudordinate Judge of the 24 Perganas, 

The’ material facts are as follows :— 

Satyendra Nath Roy, who was the predecess8r of the defendants, 
was the proprietor of the holding in question. ° 

The holding was sold in December, 1919, .under the provisions 
of Act XI of 1859 for arrears of the Government Revenue . of 
Rs, 2 annas 8 and pie Y. 

The plaintiff purchased the holding at the sale for the. sum of 

id 
(1) (1914) 18 C. W. N. 1281 (1285) P. C.; 20 C. L. J. 563. 
(2) (1866) 6 W. R, 228; B. L. R, Sup. Vol, 595. j 
(3) (1871) 15 W. R. 360. gi 
(4) Sudder Decisions, 1860, Vol. 1, 637. 
(5) (1874) L. R, 1 I, A. 282 (306) 14 B. L. R, 115. 
(6) (1921) 34 C, L, J. 415 (423). 


2 - ‘ i 
Vou, XLVI PRIVY COUNCIL. 


Rs, 2,900. Application was made to the Divisional Commissioner 
by the defendants or their predecessor to have the sale set aside, 
but the application was refused. 

On the sth Jaly, 1920, a sale certificate wag issued to the 
plaintiff by the Collector of the 24 Perganas, certifying that the 
plaintiff had purchased, under Act XI of 1859, the mahal, which 
wa® specified in the certificate’ and which was situate in the Touzi 
Qf the district of the 24 Perganas. 

It appears from the copy of the certificate which fs before 
their Lordshigs that it was therein stated that the purchase took 
effect on the rst day of May, rgr19. 

At the hearing of the appeal by their tavddiiins there was a 
dispute as to the correctness of the last-mentioned date. 

Walmsley, J., in his judgment referred to this date as the rst May 
1920, while Mukerji, J., referred to it as the rst May, 1919. 

*If it becomes necessary to ascertain the correct date, a reference 
~will be necessary for that purpose. 

Qn the znd August, 1920, a declaration was made. under the 
provisions of thee Land Acquisition Act, viz, Act I of 1894, in 
respect of the holding, and on the rth March, 1921, the Deputy 
Collector made his award, The total amount of the award was 
Rs, 14,569 (omitting annas and pies). 

The sum awarded in respect of the land and trees, and the 
additional compensation under section 23 (2), was Rs, 2,181, and 
“the amdunt in respect of “ Structures ” and the additional compen- 
sation was Rs, 12,388. 

The “ structures ” consisted of a residential house which had 
been erected by Satyendra Nath Roy, and it was standing on the 
land at the time of the plaintiff’s purchase. 

The . plaintiff's name had been registered under Act VII of 
1876 (B.C.), and he claimed the whole amount of the compensation 
money, Viz. Rs, 14,569. The collector decided that it was necessary 
for the plaintiff to produce an order of a competent Court before 
the money could be paid to him. 


Aecordingly, the plaintiff instituted the present suit, in which 


he claimed that his right title and interégt to the holding in 
question and to the whole of the cgmpensation mohey’ should be 
éstablished and. declared, He prayed for a further declaration 
that he was entitled to withdraw the compensation money deposited 
in the Alipore Collectorate. 

It was urged orf behalf of the defendants. in the Trial Court 
that the sale was not valid or binding on them. The learned 
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Subordinate Judge found against the defendants on this issue, and 
this finding was not disputed in tht High” Court or on the appeal 
to this Board, , 

Assuming the sale to be valid, it was not “disputed that the 
plaintiff was entitled to the compensation money awarded in respect 
of the land and trees, 

It was, however, urged on behalf of the defendants that the 
plaintiff had not acquired any title to the building on the land, by 
his purchase at the* above-mentioned sale, and consequently that 
he was not entitled to any of the compensation moMey awarded ‘in 
respect thereof, 

The learned. Subordinate Judge held that the building on 
the land passed with the’holding to the auction purchaser (é.¢., the 
plaintiff) by the revenue sale, and that the plaintiff was entitled 
to recover the entire compensation money, oe 

On appeal to the High Court, the learned Judges held that 
the ownership of the building did not pass to the plaintiff on the 
above-mentioned sale, but that “the defendants remaiped, the 
proprietors thereof, ° 

The learned Judges then * proceeded to the consideration of 
the question whether the defendants were entitled to the whole 
of the compensation money awarded in respect of the building, 
and for the reasons set out in the judgments of the learned 
Judges they decided that the defendants were entitled to the whole, 
amount awarded for the building, less a sum of Rs, 2,300, The 
sum of Rs. 2,300 was awarded by the learned Judges as com- 
pensation to the’.plaintiff at the rate of Rs. roo per month in 
respect of 23 months, which period was calculated from the rst 
May,' 1919, to the rrth March, 1921, when the Collector took posses- 
sion'of the premises. 


From this decision the plaintiff 'has appealed. ‘The first question 
is whether the learned Judges of the High Court were right in 
holding that the title to the building did not pass to the plaintiff by 
reason of his purchase at the revenue auction sale, - 3 

It was not disputed that if the plaintiff's case was based*-upon 
a conveyance by the’ ‘late proprietor of the land, the house would 
pass with the land to‘the purchaser ; but it was argued on behalf: of 
the defendants that as’ the sale in question was under the Aét XI 
of 1859 it was merely a sale by the Collector of the Government's 
interest. i Ses ey 

This part of the defendant’s contention ‘is, in ' their Lordships’ 
opinion, ‘correct ; for ih Maharaja’ Surja Kanta Acharjyay. Sarit 


Vor. XLVLY PRIVY COUNCIL, 


Chandra Roy Chowdhuri (1) the Judicial Committee held ‘that on 
the failure of an owner to pay the Government assessment, his estate 
or interest in the land i is forfeited or rather determined, and that 
by a sale held under Act XI of 1859, what was sof was not the 
interest of the defaulting owner, but the interest of the Crown, 
subject to the payment of the Government assessment. 

Tt is therefore necessary to ascertain what was the interest: of the 
Grown which was subject to the Government assessment, 

The preamble to Act XI of 1859 recites that it is desirable, 
among other Things, to improve the law relating to sales of land for 
arrears of revenue in the provinces of Bengal, Behar and Ors 

Section 3 provides for the sale of the “ estates in arrear ” in the 
payment of revenue at public auction to the highest bidder. 

There is no definition of the word “estates” in the 1859 Act, 

but in the Bengal Act VII of 1868, which is to be read with and 
taken as part of the said Act of 1859, provision is made that in that 
Act and the Act XI of 1859 the word “ estate ” means any land or 
share in, land subject to the payment to the Government of an 
annual sum in respect of which the ngme of a proprietor is entered 
on.the Register known as the General Register of all Revenue-paying 
Estates, or in respect of which a separate account may, in pursuance 
of Section 1o or Section rz of the said Act XI of 1859, have been 
opened, 
e It was argued on behalf of the defendants that it was the land 
so entered on the register, and not the building on the land, which 
was subject to the payment of-the Government revenue and which 
passed to the purchaser at the auction sale held under the provisions 
of Act XI of 1859. 

The property in question liesin the 24 Perganas, outside the 
boundaries of Calcutta, ag it was conceded that the maxim, which 
is found in English law, viz., “ quicquid plantatur solo, solo cedit,” 
has at the most only £ limited application in India. 

The case of Thakoor Chunder Poramanichv. Ramdhone Bhutta- 
charjee (2), to which reference was made in the High Court’s 
judgment, differs materially from the present case in its facts, -and 
the decision-itself is not applicable. on 


The following statement, however, *is to be found i in the judgment 
of the Full Bench which was delivered in 1866 :—“ We have not 
been able’ to find in the Laws or Customs of this country any traces 
‘of the existence of*an absolute Rule of Law that whatever i is affixed 


(1) (1914) 18 C. W. N. 1281 (1285) ; 20 C. L.J. 563. 
` (2) (1866) 6 W. R. 228. 
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or built on the soil becomes a part of it, and is subjected to the same 
rights of property as the soil itsel&” a R 
Their Lordships, therefore, are of opinion that in construing the 
provisions of*the above-mentioned Acts itis necessary to bear in 
mind the statement made by Sir Barnes Peacock in the abovemen- 
tioned case, which seems to have been accepted for many years as 
o 


a correct pronouncement, 


Thisebeing so, the word “ estate ” must be taken to havea morè 
limited meaning than it would have in English law and the Govern- 
ment’s power of sale for arrears of revenue prima facie is limited to 
the land, which is subject to the payment to the Government of the 
annual revenue, and in respect of which the proprietor is entered in 
the General Register of Revenue-paying Estates, and having special 
regard to the view held in India respecting the separation of the 
ownership of buildings from the ownership of the land, and to the 
recognition by the Courts in India that there is no rule of law that 
whatever is affixed or built on the soil becomes a patt of it, and is 
subjected to the same rights of property as the soil itself, *their 
Lordships are of opinion thatein order to maké a house erected 
upon the land, as well as the land itself, subject to the Government 
power of sale for arrears of revenue, special words indicating the 
intention .of the Legislature to make the building subject to sale 
would be necessary. 


No such special words are to be found, and their Lordships ar 
of opinion that the conclusion at which the learned Judges of the 
High Court arrived, viz, that the ownership of the building did not 
pass to the plaintiff by reason of the revenue sale, was correct, 
although they are not prepared to adopt all the reasons which were 
advanced for that conclusion. 


The question then arises whether the defendants are entitled 
to the compensation money which was awawled in respect of the 
building, or to what, if any, portion of such money, 


Their Lordships are not prepared to adopt the basis on which 
the learned Judges of the High Court acted in this respect. . Their 
Lordships are of opinion that, in order to arrive at a decision on this 
part of the case, it is necessary,to consider what would have been 
the position and the respective rights of the parties after the*sale, 
if no acquisition had taken place under the Land Acquisition Act. 

In such a case it would be reasonable that the parties should 
arrive at an arrangement as to what should®be done, and their 
Lordships therefore suggested that learned counsel appearing for the 
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appellant and ‘respondentseshould enquire whether any arrangement 
could be made, i ‘ 

Their Lordshipsehave been informed that it has not been found 
possible to arrive at any arrangement or to agree upon a sum to be 
paid to the defendants, and their Lordships have, therefore, to deal 
with this part of the case. 

It is difficult to lay down any principle upon which the com- 
pensation money awarded in respect of the house should be appor- 
tioned, but the position seems to their Lordships to involve certain 
matters which should be taken into’ consideration by the Court 
which makes the apportionment. 

` After the.sale the plaintiff would have been the owner of the 
land and the defendants would have been the owners of the house, 


The plaintiff would have had the right to call upon the defend- 
ante to remove the house. If the defendants did remove the house, 
the value to them would be small, and in the ordinary course would 
be no more than what has been called “demolition value,” viz, the 
value of fhe materigls less the cost of removal; and if the’ defendants 
did not remove the house they would" lose it. 


There is, however, the possibility that (if the land had not been 
acquired under the Land Acquisition Act) the owner of the land 
would not have desired or required the removal of the house, and 
he might have been willing to pay to the defendants, the owners of 
` the housé, more than the mere demolition value of the house. 

In other words, the owner of the land would bea_ possible 
purchaser, who’ might be willing to give more for the house than 
anyone else, as he was the owner of the land. 


It is also to be remembered and taken into consideration that if 
the defendants were called upon to remove the house they would be 
entitled to a reasonable time for such removal, and that during such 
time the plaintiff would be kept out of enjoyment of the land. 

All thé above-mentioned matters will have to be taken into con- 
sideration in assessing what portion of the compensation money 
awardetl in respect of the house should be paid to the defendants. 


Their Lordships are not'in a-position to make the apportionment, 
and as the parties have not been able*to agree upon an amount, it is 
necessary to remand the case to the learned Subordinate Judge in 
order that he may decide to what portion of the Rs. 12,388 the 
defendants are entitled, -having regard ‘to the matters which are 
mentioned in this judgment, 


Their Lordships have been informed that the balance of the 
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compensation money, ordered by the High Court’s decree to be 
refunded, has not yet been refunded. $ 

Their Lordships therefore will humbly advise, His Majesty that 
the appeal should be allowed, that the case should be remanded to 
the learned Subordinate Judge for the abovementioned purpose, 
and that the decree of the High Court should be varied as follows:— 
That it be declared that out of the total compensation money,.t. e. 
Rs. 14,569 . 9.6, the plaintiff is entitled to Rs, 2,181.9. 2and 
such further sum. as the learned Subordinate Judge on remand 
may find due to him in respect of his share of the sum of Rs. 12,388. 
o . 4 awarded by the Collector in respect of the house, and that the 
plaintiff do refund to the defendants the sum which the learned 
Subordinate Judge may find due to the defendants as their share 
of the said sum of Rs, 12,388 .0. 4. : 

In their Lordships’ opinio, the plaintiff was compelled to bing 
the suit, and though he claimed more than he should have done, 
he was entitled to a substantial amount of the compensation money, 
and’ their Lordships think that the defendants should epay the 
plaintiff the costs incurred by him in respect of the trial in the 
learned Subordinate Judge’s Court. With respect to the subsequent 
appeals to the High Court and to His Majesty in Council, the claims 
of both parties were in excess of their rights, and such claims were 
persisted in to the end. Their Lordships therefore are of opinion 
that the plaintiff and the defendants should bear their own costs in 
respect of the appeals to the High Court and to this Board. 

The costs of the hearing on remand will be in the discretion of 
the learned Subordinate Judge. - 

Their Lordships will advise His Majesty accordingly, 

Chapman Walker & Shephard; Solicitors for Appellant. 

. Solicitor, India Office + Solicitor for Respondents. 
Case reManded : Decree varied, 
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PRESENT : Viscount Sumner, Lord Sinha, Lord Blanesburgh, 
‘and Sir John Wallis, 


THE FIRM OF SALEH MAHOMED UMER DOSSAL 


V. 
F SETH NATHOOMAL KESSAMAL, 
ee [ ON APPEAL FROM THE COURT OF THE JUDICIAL e 


COMMISSIONER OF SIND ] 


Award—Bad on face of it—Error in law—Contract incorporated into award, 

Parties who Submit their disputes to arbitration are bound by the arbitrators 
conclusions in point of law or of fact, 

An arbitrator is guilty of judicial misconduct if he makes a mistake of Jaw 
visible on the face of his award, 

But the error in law must be distinctly collected from the face of the award or 
from some document incorporated into the award, : 

Where an award recites a contract, but only fora particular purpose, namely, 
to earmark the disputes referred to arbitration, the contract does notjthereby 
become a document forming part of the awar8: Chamsey Bhara & Co, v, Jivraj 
Balloo Spinning and Weaving Co, (1) followed. 

Appeal from the Court of the Judicial Commissioner of Sind. 

In this case there was a dispute between the present appellants 
Saleh Mahomed Umer Dossal and the present respondent Seth 
Nathoomal Kessamal in respect of a consignment of certain bales 
of newspapers. In consequence of that dispute, parties went to 
arbitration and the arbitrators having disagreed, the matter was 
referred to an umpire, who published an award directing Seth 
‘ Nathoomal Kessamal. to pay Rs. 29,000 odd with interest and 
costs, i 

Seth Nathoomal Kessamal applied to have this award taken off 
the file but his application was rejected by a judge of the Judicial 
Commissigner’s Court, Sind. 

The respondent (Seth Nathoomal Kessamal) thereupon preferred 
a revisional application to the Judicial Commissioner’s Court, which 
application was heard by Messrs. Kemp and. Kennedy, and the 
learned Judges, forming the opinion that the umpire had committed 
an ewor of law patent on the face of the award, ordered the award 
to be taken off the file. The present appellants Saleh Mahomed 
Umer Dossal then applied to the Judicial Commissioner’s Court 
for review of judgment, which came up for hearing before Mr. 


(1) (1923) A. C, 480; L L. R. 47 Bom, 578 ; 38 C, L. J. 130, 
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Kennedy, sitting alone, Mr. Kemp having, in the meantime, ceased 
to bea Judge of that Court, The lear’ed Judicial Commissioner 
held that there were no sufficient grounds f for a review, and the 
application was-sejected. ie 

Saleh Mahomed Umer Dossal appealed to His Majesty i in Council 
from the judgment of Messrs. Kemp and Kennedy ordering the 
award to be taken off the file. - e 


The material facts appear from the judgment of the Judiçia} 
Committee. 8 % 


Sir George Lowndes, K. C.and Æ. B. Raikes for the Appellants. 
The Respondent was not represented at the hearing, 

The judgment of their Lordships was delivered by 

Viscount Sumner :—In this case as the respondent did not 


* appear, their Lordships with the very full assistance of Counsel for 


the-appeHants have examined it with, as they believe, every care? to 
gee whether there is any irregularity, or other matter than that which 
has been fully argued, to which their attention ought to be diregted, 
but they are satisfied that the only question wkich can reasonably 
be raisèd'is whether the Court of the Judicial Commissioner, from 
which the appeal comes, were or were not right in their decision 
that the award made in the arbitration between the present parties 
was bad on its face. Though it was no part of the proceeding now 
before the Board, it is the case that after the issue was decided, 
that is now under appeal, the present appellants applied to have 
it reviewed, and on that occasion one of the members of the Court, 
whose judgment is under appeal, said, in refusing the application :— 
“ It may be admitted for the present purposes, that our decision 
proceeded largely on the same grounds as those that commended 
themselves to the High Court of Bombay in Jivraj Baloo Spinning 
and Weaving Company Limited v, Champsey Bhara and Company, (1) 


“i Those grounds did not commend themselves to their Lordships 


of the Privy Council, and the judgment of the High Court ef Bombay 
‘was reversed, That judgment of their Lordships of the Privy 
“Council was delivered on the 6th March, 1923; and at the ‘time we 


“heard the revisional. application in question it had not reached 
: India, 


Ite may be assumed for present purposes that, had that 
judgment been placed before us at the hearing our judgment would 
not have proceeded on the lines on which it did proceed,” 

It is therefore perfectly plain, that the one point which was in 
dispute in the Court below was, whether or nat under the circums- 


(1) (1919) I. L. R. 44 Bom, 7809. 
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tances of the case there cduld be gaid to be an error upon the face 


of the award, which had been brought before them by the regular 1927. 
a . e be 
process of objection on the part of one of the parties eto the award, ae Fine 8 Sia 
when filed. Mahomed Umer 
$ 7 . . Dossal 
The contract is referred toin the award. It recites a contract -v 


mæle between the parties dated the 1st December, rgrg, but it does Sei ec mial 


so for one purpose only, namely, to earmark the disputes, which had Sires 

Soca i A ° Viscount Sumner. 
aisen and which, by a subsequent written teference, had been D 
réferred first to the arbitration of two named arbitrators, and then, 

in the event which happened, of the umpire, who made the award gsesscam 

when they differed. The umpire recited that both partie tee 
present on every occasion when he sat ; that he consider a 
evidence, documents and accounts before him and the 
of the’ pleaders, and then made the award. Paragraph 
awfrd ‘adjudged that one party should paya named Ng 
interest at a fixed rate,and from dates which were Qxee 
also, and then with the costs of the arbitration. Paragraph ~ 
2 stated that on steceipt of these amounts the other party should 

forthwith deliver certain goods, which were precisely specified. g 5 2 
Paragraph 3 provided for a right to require payment of storage p i: 

charges, if there was delay in taking delivery, and the amount of the 

arbitration costs was then specified as well, There was also a clause, 

which stated that in addition to these costs, all costs, if any, incurred 

in filing*the award in Court should be paid. That clause is a 

severable matter and was treated by the first Judge as a mere indi- 

cation of opinion for his guidance and not as part of the award, and 

when afterwards the award came to be questioned before the full 

„Court, no exception was taken to his decision on this ground, which 

therefore stands. The exception taken to his decision simply had 

reference to specific objections and left the award in other respects 

standing. It was thas the umpire had been guilty of that particular 

form of jyidicial misconduct, which consists in. making a mistake in 

law, and letting it be visible on the face of his award. The argument 

was that the contract was incorporated into the award by the refer- 

ence mentioned above, and that, adopting «the parties’ admission 

that the bales tendered were of substantially less weight’ than the .. 

bales whose deliverable weight was specified in the contract, the 

award must be-taken to have disclosed on its face an error in law in 

construing the terms of the contract, which related to the description 

of the goods sold and to the law applicable to the sale and delivery 

of goods by description. Their Lordships, independently ‘of the 

case of Jivraj Balloo Spinning and Weaving Company Limited v, 
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P.C. Champsey ahaa and Company (z), could ot. have entertained that 
1927. view, because it appears to them quite plain‘that this award, the 
Ned 
The Fism of Sdleh terms of which,are very precisely stated, makes its allusion to the 


Mahomed Umer contract very guardedly and for the purpose only of earmarking the 
nore origin of the dispute in question. It is perfectly consistent with’the 
Seth Nationa umpire’s having come to conclusions of law or of fact of his oyn, 
Eade by which the parties who submitted their disputes to him would be 
Viscount Sumner * bound. On looking at the previous decision of the Board, however,” 
it may be observed that that was a stronger case than the present 
one, because in that case there had been a rejection of the goods 
` “altogether, a fact which was‘referred to in the award, By this and 
is other- “exceptional references to the contracts, the award incorporated 
their’ written terms, and the rules and regulations, subject to which 
they were:made ; and the letters between the parties, stating the 
grounds | on which the gools were rejected, were also mentioned and 
7 ipeluded. It then proceeded to state how the arbitrators got at 
aco -their conclusion, On these facts the decision of the Board was 
that there was nothing that could be called error upon the efacè of 
the award, and therefore, the appeal succeeded. A Jortiori this appeal 

; must succeed also, 

-J ` Their Lordships think it unnecesiary to canvass the case any 
further. They will humbly advise His Majesty that the appeal be 
allowed with costs, and the decision of the first Judge be restored. 

Watkins & Hunter: Solicitors for the Appellants, : 
T. L. Wilson & Co: Solicitors for the Respondent, 


K. J. R, Appeal allowed. 
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Present: Lord Phillimore, Lord Sinha, Lord Blanesburgh, 
Sir John Wallis, and Sir Lancelot Sanderson. 


LALA INDAR PRASAD AND ANOTHER® 
V. . 
e LALA JAGMOHON DAS AND ANOTHER. 


. 


‘(ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIDNER 
` 4 . 
or Oupuj 


Indian Oaths Act (X of 1873), SS. 8, 9, 10, t1—Special oath or solemn afirma- 
tion—Statement in presence of family Deity, when conclusive, 


In a suit for partition between two Hindu brothers, the plaintiff when filing in 
Court his lists of the joint family property alleged by him to be in the possession 
of the defendant, made the following offer: ‘* Lala Indår Prasad (the plaintiff) 
says ke will give up out of his lists such items as Jagmohon Das (the defendant) 
denies before the Deity Lachmi Narsinghji, Jogmohon Das accepts this”, The 
Court, thereupon, appointed a local commissioner, who proceded to the plaintiff’s 
house, And jn the presence of the plaintiff and the Deity Lachmi Narsingji he 
recorded the admissionseand denials by the defendant of the items in the lists 
filed. by the plaintiff ; 

Held, that these proceedings were tantamount to the administration to the 
defendant of the special oath or solemn affirmation contemplated by Ss, 8, 9 and 
10, of the Indian Oaths Act, and, by virtue of the provisions of S. 11 of the Act, 
the admissions and denials of the defendant so recorded in the presence of the 
Reity, were binding and conclusive upon the plaintiff, 

The plaintiff was estopped (under the-circumstances) from asserting that the 
Deity was, as a matter of fact, not actually present in the Dibba (box) when the 
defendant’s statements were recorded. 

The agreement made between the parties (as recorded in the plaintiff’s above 
offer) did not contemplate that the Deity would be actually invoked by the defen- 
dant when he attended to make in the presence of the God his admissions and 
denials, The proceedings were not, therefore, vitiated by the fact that no such 
invocation was made. Further, “‘ ifthe statements be made in the presence of 

-the Deity introductory words of invocation become entirely unsuitable and are 
superfluous, í 

The form of the oath is immaterial, ‘‘It is laid down by all writers that the 
outward act is not essential to the oath, It has been the wisdom of all nations 
to administer such oaths as are agreeable to the notion of the person taking.” 
Omychund v. Barker (51) relied on, l x 

The “ oath or solemn affirmation” referred to in S. 8, et seq of the Indian 
Oaths Act, is in its nature and essence-quite distinct from the oaths and affirma- 
tions contemplated by S, § of the Act, All that is required by S. 8 is that the 
oath or solemn affirmation (therein referred to) may be “ in any form common 
amongst or held binding*by persons of the race or persuasion to which the depo- 
nent belongs and not repugnant to justice or decency?’ It may be as infinite 


(1) (1744) 1 Atk, 22, 
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alike in form and contents as racial custom or the dictates of any religious 
persuasion may sanction or require, * . 

Neither an invocation nor an oath or affirmation in the technical sense of these 
words isin any way an essential part of .the so -called oath or solemn 
affirmation referred to in S. 8 of the Indian Oaths Act, 


Tn cases where the special ‘ oath or solemn affirmation” is permitted hy SS, 
8, 9, and, 10 of the Indian Oaths Act. it is not necessary to administer, in addftion, 
the ordinary oath or affirmation referred to in S. 5 of the Act, The special “oath 
or solemn*affirmation” when permitted isa complete substitute for the other, 

The use of the alternative expression ‘‘oath” and “solemn affirmation” as a 
description of the special ritual envisaged in S, 8, Indian Oaths Act, indicates that 
the ritual is to be at least as solemn for the-deponent and attended by the same 
consequences to him as is an ordinary oath or affirmation for and to an ordinary 
witness, The temporal consequences of corrupt falsehood follow as inevitably 
for the one class of witness as for the other, 

An ‘oath or Solemn affirmation” may be sufficiently ‘“‘administeréd” to a 
witness, within the meaning of S. 10 of the Indian Oaths Act, when a state™ent 
is made by him in the presence of a Deity, 


Appeal from a judgment and decree of the Court of the, Judi- 
cial Commissioner, Oudh (roth March 1924), affirming a decree 


of the Subordinate Judge, Lucknow (25th July 1922). 
This appeal arises out of a suit for partition brought on the 


. 23rd September 1915 by the appellant Lala Indar Prasad against 


his younger brother Lala Jagmohon Das. The second plaintiff and 
the second defendant (being sons of the plaintiff Lala Indar 
Prasad and the defendant Lala Jagmohon Das, respectively) were 
minors when the suit was instituted, but the second plaintiff 
attained majority before the proceedings were terminated in the 
trial Court. j 

The material facts are fully stated in the judgment of the 
Judicial Committee. The main question argued before their 
Lordships was, whether under the provisions of the Indian Oaths 
Act, 1873, certain statements made by the defendant in the pre- 
sence of the family Deity were conclusive upon the plaintiff. The 
following additional facts will elucidate the matter. 

On March 30th 1922 the Subordinate Judge recorded the fol- 
lowing proceedings :-~~ 

“ Lala ‘Inder Prasad says he will give up out of his lists such 
items as Jagmohon Das denies before the Deity Lachmi Nar- 
singhji. Jagmohon Das accepts this.” “ With the consent of the 
parties I appoint Babu Mahesh Prasad, Pleader, for going with the 
plaintiffs’ lists before Lachmi Narsinghjiin plaintiffs, house, and 
take defendant’s admissions and denials of list items before the 
deity.......Statement of defendant Jagmohon Das to be taken before 
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the deity by the Commissioner on Ekadeshi 8th April 1922, P.C. 
between 3 and 7 P. M. Cominissioner and parties informed.” 


1927. 
i ; i $ r E vern 
On April 4th, the defendant put in an application as follows : Cale judas Pras a 
“ In the above suit, plaintiff No. 1, on March 30th*re2z, applied v. 


to abide. by the oath of defendant No. 1. Plaintiff No. 2, son of Lala jagmohon Dan: 
the plaintiff No. 1 was a minor at the time of the institution of 
the Suit in 1915, and he attained majority long ago. It is. neces- . 
sary to record “his statement if he also relies or not on the oath of 
‘defendant No. 1. As 8th April 1922 is fixed for administering the 
oath, that to avoid future disputes the plaintiff No. 2 may kindly 
be summoned before the aforesaid date of hearing.” 
On the 7th April 1922. plaintiff No. 2 made an apple to the 
same effect, ending with the words :— 
“ Accordingly the plaintiff No. 2 declares hereby that ibis agree- 
ment is*binding on plaintiff No. 2 as well, and he abides by the 
above oath of Lala Jagomohon Das.” 
On the.same date (7th April 1922) the Court recorded a note 
- to the,effect that the last application leaves “the matter to the oath 
of the defendant eNo. r, as his father Lala Indar Prasad has 
done. He says he is .willing even if the defendant strikes out all 
the items claimed by the plaintiff.” l 

The Commissioner accordingly went to the plaintiff’s house 
on 8th April and recorded proceedings in the following form : 

“ In a otkri in the house of the plaintiff at Bazar Raja.” 

“ BefSre the didéa of Lachmi Narsinghji.” 

“ Present—Lala Indar Prasad in person, and Lala Jogmohon 
Das in person.” 

“ Signed, Mahesh Prasad, Commissioner, 8th April 1922,” 

Lala Jagmohan Das states :—‘‘ My admissions and denials of 
Lists Nos. 1 to 6 filed by plaintiffs are as follows ;” 

And then follows a serial list of items which are admitted and 
denied. Some of the ftems are admitted partially. 


On Aptil roth the report of the commissioner was filed in 
the Court with the record or the proceedings. That report is as 
follows :— 
“In the above noted case I went to the’ house of Lala Indar 
Prasad plaintiff on April 8th at 3 p.m, andin a otkri of the dei- X 
ties afid in the presence of the dda known as the Lachmi Narsing- 
hjika didba as admitted by the parties who were present in person 
(except the’ Aarena No. 2), I recorded the - admissions-_ and 
denials of the items “tn the lists filed by the plaintiff as given to 
me by Lala Jagmohon Das. I may note that the plaintiff ‘wanted 
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P.C. that the defendant himself should write his admissions or denials on 
1927. the lists but the defendant refused to do sò and so I proceeded to 
ing thee Basse record them myself.” oe 
© v The following extracts from the judgment of the learned 
Lala Jagmohon Das. Judicial Commissioners (Messrs. Neave and Kendall). are instruc- 
< tive fora correct appreciation of the contentions raised by the 
* appellant (plaintiff before‘the Privy Council) :— 2 


“It is argued for the plaintiff, that it was essential for the proceed- 
ings to be taken on oath if they were to be binding under the Oaths 
Act, and that the proceedings were not taken on oath. The respon- 
dent (defendant) argues that the proceedings were taken on oath and 
he has an alternative argument to the effect, that even if the pro- 
ceedings were not binding under the Indian Oaths Act, they were 
binding as an agreement.” 

“ Tt is the case for the plaintiff appellant that he offered’ to be 
bound by such an oath (i. e., by such an oath as is mentioned in 
section 8 of the Indian Oaths Act) and that the defendent respon- 

- dent agreed to make such an oath, but that the proceedings record- 
ed by the commissioner do not amount to the emaking of such an 
oath by the defendant.” : 

“Tn the present grounds of appeal, it is alleged that no oath had 
been administered to the defendant by the commissioner, and that 
the denials made by the defendant were, therefore, not binding, 
that the mere presence of the deity was not tantamount to the 
administration of an oath under the Indian Oaths Act, and that the 
proceedings of the commissioner were not carried out in the pre- 
sence of the deity or Idol of Shri Lachmi Narsinghji, but before a 
certain diġa the contents whereof were neither ascertained nor 
admitted by the appellant No. 2.” 

“We accept the appellant’s contention that the agreement 
between the parties recorded on March 30th was, that, some sort of 
oath should be taken. There is nothing on tlte.record to ‘show, and 
it has not been suggested in argument, that any other form of oath 
was required except that the defendant should make ‘admissions 
and denials of the list items before the Deity Lachmi Narshinghji’, 
Both parties clearly + intended that such an oath would be binding 
° on them.* We have now to consider whether such an oath would 
be binding under section rr of the Indian Oaths Act. We believe 
that it would be so binding, because it would amount to an oath in 
the proper legal sense of that word. Whatever words.or ceremo- 
nies are used in imposing an oath, it will le binding, provided 
it involves inthe mind of the witness the bringing to bear of 
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super-human retribution., No words were stipulated for in this case, P. C. 
but the ceremony that was insisfed on ‘was that the statements ~ 1927. 
should be made inthe presence of the deity, just 3 as in the case of 
Chedi Lal v. Jwala Prasad (1) the statement was to'be made while 
Ganges water was held in the hand, and in the Madras case, Pasu- 
deva Shanbog v. Naraina Pai (2) the statement was to be repeated 
thficein the presence of the idol. The appellant’s learned’ counsel 
hag strongly argued that in every case to which reference has been `. 
made, a form of words or invocation to the deify was used in addi- 
tion to some ceremony, We are not satisfied that in the cases 
quoted there was any verbal invocation to the deity. The 
reports of the decisions do not make it clear that it was so. But, 
even if there was a definite invocation in some form of words in 
each of these cases, we are of opinion that it must only: have been 
because this was part of the agreement :between the parties, and not 
be€ause it was one of the essentials of an oath. Our authority for 
this conclusion has been given earlier in this judgment, and may 
briefly be summed up in the dictum of Mr, Justice Ashburn already 
quoted that the pwrpose of the oath,is not to call the attention of 
` God to the witness, but the attention of the witness to God, The 
attention of the witness to Gol in this instance was called in the 
first place by the agreement that the admissions and denials were 
to be made before the deity, by the appointment of a commissioner 
by the Court to take the statements in the presence of the deity, 
and lastly by the formal proceedings carried.out:in the plaintiffs 
house before the didéa of Lachmi Narsinghji, 
“ We have next to deal with the argument adduced on behalf 
of the appellant that the deity was, as a matter of fact, not present 
inthe box. There is no affidavit to the effect that the deity 
was not in the box, All that we have to go on is that the plaintiff's 
counsel said in this Court that he was authorized to state that the 
box did not contain thee deity, Now this is reducing the whole of 
the proceedings to a farce, The plaintiff does not know any more 
than we ourselves know whether the deity was present in the box or 
not. All that is important for the present case is that he believed 
it to be present, when these denials and admissions were made and 
the defendant believed it to be presegt, and the wholé of the pro- $ 
ceedings were based on the belief held by the plaintiff and the defen- 
dant that the deity was present, 
“ In our opiniqn, therefore, it is fully proved that the statement 
made by the defémdant before the didéa of Lachmi Narsinghji 


(1) {1909} L L. R. 31 All. 315. (2) (1879) 1. L. R. 2 Mad. 356; 
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P, C. and recorded by the commissioner, ampunted to an oath and are 
1927. conclusive proof under section rz of the Indian: Oaths Act against“ 
vias tydae Prfaq the plaintiff of the matter stated. © es 
“ Finally it ‘has been objected that when put .on his oath, the 
Lala Jagnoboi Das. 
defendant denied im fofo certain sums which he had admitted in 


detail in earlier stages of the case. Whether he has actually done 
so-it is impossible to decide, without opening up the whole of the 
= t” proceedings, which „were to be finally settled by the .admissiens 
and denials of the defendant inthe presence of ‘the deity. This 
we cannot do at this stage because in the view that we have taken 
on the ‘effect of the oath it would be illegal. Whether the defen- 
dant is telling the truth or not, the plaintifis are bound. The posi- 
tion in such a case is clearly stated in the words of Mr. Justice 
Walsh recorded in 21 A. L. J. 20g: ‘If the defendant tells an 
untrue story, the plaintiff is then in a position to prosecute him for 
perjury which he could not do before, and, in addition to that, 
the defendant has run the risk of being visited in this world, and 
the next, by such punishment as he believes pig God prepares 
for those who take a false oath,’ 


The plaintiffs appealed to His Majesty in Council. 

DeGruyther, K. C. and Ayam for the Appellants. 

Dunne, K. C. and Dude for the Respondents. 

The judgment of their Lordships was delivered by Š 


. 

May, 17. Lord Blanesburg’h:—This appeal arises out of a partition suit which 
a has been pending in the Court of the Subordinate Judge of Lucknow 
for a period of nearly 12 years. The plaintiffs and defendants are, 

in each case,father and son, all members of a Hindu family governed 

by the Mitakshara School of Hindu law and at one time joint. 

The first plaintiff is the elder brother of the first defendant. The 

sons, being both of them infants during the greater part of the 

critical period, do not, except for one incident concerning the 

second plaintiff, enter into the story. It will be convenient, there- 

fore, frequently throughout this judgment to refer to the respective 

fathers as if they represented the entire interest on either side. 

When their Lardships refer to them as plaintiff or defendant they 

- will do so in this sense. 5 

The family owned property, both moveable and immoveable, 

of considerable extent and value, including a banking and pawn- 

broking business. Some time in rg1tq the gèt plaintiff left the 

family house, not, as has been found, on account of any differences 

with the first defendant; but because of illness. Subsequently, 
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however, differences arpsa between the brothers, so acute that the P. C. 
resumption of joitt residence was apparently regarded by both 1927. 
as impracticables e It was in these circumstances that this suit for ine 


L&a indar, Prasad 
the partition of the entire family property, including that relating 


to the business, was commenced on the 23rd September, tg15. It Lala Jagmohon Das: 


has been proceeding ever since. Lord ‘Blanesburgh. 
To the plaint are attached lists, particularizing the properties 
to'be partitioned. These included the immoveable properties, the n 


debts due, and the gold and silver ornaments pledged to the firm, 
together with brass and silver articles and other moveables in 
possession of the parties. 

In the plaint it is also alleged that in kothris, in the family 
dwelling-house, there had been locked up by the first defendant 
joint property in the shape of jewellery and cash, and also ornaments 
pleiged to the firm These articles the plaintiff could not completely 
specify, but he claimed that with any other joint property later 
discoverel they should be included in the suit. The existence or 
nortexietence of this property so referred to is the dispute which 
has mainly lel to the altogether einordinate prolongation of the 
proceedings. 

At first it seemed that there would be no serious difference on 
any question. On the 31st January, 1916, there were filed in Court 
two petitions for compromise, intimating the intention of the 
brothers to partition the immoveable property amicably out of Court, 
and praying that a commissioner of partition should be appointed to 
divide the moveables. On that day a preliminary decree of partition 
was made. Peace was in the air, and so far as the immoveable 
properties were concerned it has not been broken. These were 
shortly afterwards duly partitioned by mutual agreement, and no 
further question arises with reference to them, : 

But with regard to the moveable property disputes were resumed 
and became highly embittered. The first defendant denied posses- 
sion of àny such further property as had been referred to in the 
plaint, and contested many payments alleged by the plaintiff to 
have been made on the joint account. The proceedings: before the 
commissioner were interrupted by proceedings in Court; there 
were several interlocutory orders ; some of these were carried to i 
appeal, The first plaintiff was examined and cross-examined in 
Court for nine days ; the first defendant, called by the plaintiff, for 
33 days, On the 6th May, rger, the learned Subordinate Judge 
delivered a judgnient i in which, in a sense very unfavourable to the 
first defendant, he reviewed the history of the protracted litigation 
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BG up to that date. The first defendant, he found, was in possession 
1927. of and had not discovered moveable properties gf very considerable 
aw 


Lala Ipdar Prad ee and he made an order in the following ternese:— 

I therefore order that the commiissioners will find out from the 
statements of [ the first plaintiff ] and his wife the special items of 
Lord Blanesburgh. properties and their value. Any property on which the commissign- 

ers can identically lay their hands will be taken in possession by 
go”? them. Phe value of such property will be determined from the 
evidence of the first plaintiff and his wife already on the record 
and by obtaining expert opinion if necessary. Such of the proper- 
ties as are not forthcoming will be valued so far as possible from 
the evidence contained in the statements of [ the first plaintiff and 
his wife |. The value of them to the extent of the: plaintiffs’ share 
shall be debited against the share of the defendants to be arrived 
at as a result of the partition of the entire property which is the 
subject of the suit.” 

This was, of course, an order which, in an evidentiary sense, if 
their Lordships may be permitted such an expression, was highly fa- 
vourable to the plaintiff, and the, defendant appealed against it to the 
Court of the Judicial Commissioner, but on the 2gth August, 1921, 
his appeal was dismissed as incompetent at that stage. The proceed 
ings accordingly continue] on the basis of the order appealed from. 
Lists and counter-lists were exchanged between the parties ; the first 
plaintiff was further cross-examinel for four days between the 28the 
February, 1922, and the 4th March, 1922, and, as a result of it all, 
the first plaintiff and first defendant on the 16th March, 1922, 
appeared before the Subordinate Judge and made the following 
statements, which were duly recorded by the Judge. The defen- 
dant, Jagmohan Das, said :— 

“Whatever lists Indar Prasad (plaintiff) gives written with his 
own hand of the village collections, house rents and other 
accounts, including Ugahi, I shall accept as true and correct, 
And I shall admit whatever moveables with their value he says 
upon his belief remained with me.” 

‘The plaintiff, Indar Prasad, said :— 

“ Ishall give wrillen with my own hand to Lala Jagmohan Das 
whatever the accounts are, ivcluling village collections, house 
rents, Ugahi account, ete. and I shall write with my own hand "and 
verify upon my belief, a list of moveables with their value that 
remained with-Lala Jagmohan Das.” 7 


v 
` Lala Jagmohon Das. 





In pursuance of that agreement the first plaintiff, on the 30th 
March, 1922, filed seven lists, of which six only remain material. 
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These six were all in his: handwriting. With the exception of the 
immoveable property, 4s to which the dispute was ended, they 
covered the wholesmnge of the suit. If they were conclusive, as 
by the agreement of the defendant they were to be, they would 
have secured for the plaintiff a decree for practically the whole of 
his claim and there would have been due to him from the defendant 
asum exceeding two lakhs of rupees. ` 

But, then, a strange thing happened. For some reason un- 
known—the Subordinate Judge describes it as “a fit of responsive 
generosity” on the part of the first plaintiff, he on the 30th March, 
1922, when filing his lists, made in Court, in the presence of the 
first defendant, the offer on which everything now turns. It is 
thus recorded by the Subordinate Judge :— 

. “Lala Indar Prasad says he will give up out of his lists such 
items as Jagmohan Das denies before the deity Lachmi Narsinghjt. 
Jagmohan Das accepts this.” 

It would appear that, unexpected though the first plaintiff’s offer 
must have been, the first defendant was not slow to see the advan- 
tage which this agreement gave himand a few days later he took 
a further step to make it completely effective. ‘The first plaintiffs 

` son and co-plaintiff had recently attained majority, and on the 4th 
April, 1922, the first defendant «applied that it should be placed 
on record whether he also relied or not on the special oath of the 
frst defendant, On the yth of April the young man appear- 
ed in Court. He had already intimated that he, too, rested the 
matter on the special oath of thé first defendant as his father, the 
first plaintiff, had done, and he replied to the learned Judge, who 
explained the whole position to him, that he was willing it should 
be so, even if the first defendant struck out all the items claimed 
by the plaintiff. “ Now,” comments the Judge, “ both the plaintiffs 
were within the eagle claws of the defendant No, 1.” 

On the 8th April, 1922, the commissioner, appointed by the 
Judge in terms to be referred to later, went to the plaintifl’s house, 
and ina kothri of the family deities and in the presence of the 


_Dibba known as Jachmi Narsinghjika Dibba he recorded the ad- | 


missions and denials. by the defendant Jagmohan Dag of the items 
in the lists filed by the plaintiff. 

On the 10th of April the commissioner submitted to the Court 
his report of the proceedings, together with the first defendant’s 
recorded statement. „Plaintiff No, 2 had indeed been taken at his 
word. By admitting, as the Judicial Commissioners put it, practi- 
cally all the items which involved any liability on the part 
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of the first plaintiff, and denying, practically all the items 
which involved any‘ liabilit¥ on his own, the first defen- 
dant had transformed lists which disclgsed an indebted- 
ness of ovef fwo lakhs from him to the plaintiff intoa bill ulti- 


.mately adjusted at Rs, 93, 672. 15. 3 due by the plaintiff to himself 


and his son. 

The plaintiff, now chareaehly alarmed, on the 11th April protest- 
ed to the Subordinate Judge that the proceedings of the» 30th 
March, 1922, and anything done thereunder, were not warranted by 
the Indian Oaths Act No, ro of 1873 ; that the first plaintiff’s offer 
of that day was vague and indefinite in its wording and did not 
contemplate a total denial of sofne of the lists as recorded by the 
commissioner ; that the denial by the first defendant of the pos- 
session of any joint family property—this he had done—was opposed 
to the Court’s finding in its judgment of the 6th May, 1921, and 
that the denials showed that the first defendant had taken undue 
advantage of the offer of the first plaintiff, and that the -Court 
should not consider the result to be binding and conclusiye ®n the 
plaintiff. ° 

After a full hearing the nbd Subordinate Judge, on the zznd 
May, 1922, declared that the admissions and denials of the first 
defendant recorded in the presence of the’deity Lachmi Narasinghji 
stood good, and he directed the commissioner to make a report 
of the net result of all that had gone before. This  repojt 
the’ commissioner made on the 6th July, 1922, and thereon 
a final decree was passed on the 25th July, 1922, awarding, as to 
the moveables to the defendant the above sum of Rs. 93,672.15.3 
with future interest on that amount from decree until realization. 
The plaintiff appealed to the Court of the Judicial Commissioner, 
which by its judgment of the roth March, 1924, upheld the decree 
of the Subordinate Judge. The plaintiff's present appeal is from 
that judgment. ~~ $ 

Their Lordships have been at pains to set forth in s&me detail 
the facts which have led to the existing situation, They ‘recognize 
that the appellants, by their own act, have completely thrown away 
the favourable position which in this litigation they had obtained 
for themselves by the order of the 6th May, r921—a position which 
may well have induced the first respondent’s concessions of the 16th 
March, 1922. Accordingly their Lordships have thought it right, 
before proceeding further with the consideration of this anpeal, to 
assure themselves that the appellants had, to ‘Re full extent alleged, 
become bound by the agreement of the 30th March, rgz2.: 


BS) 
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Their Lordships were, in the light of the earlier proceedings in 
the suit, particularly struck "by one “feature of that agreement as 
interpreted by the Courts.in India. As so interpreted it binds the 
plaintiff by the special oath of the first defendant,* tot only to 
matters which were directly within the first defendant’s own know- 
ledge—for example, as to the jewellery, cash and ornaments re- 
tained by him—but even to matters immediately within the know- 
ledge.of the first plaintiff and testified to by himself, and only at 
second hand, if at all, within the knowledge of thè first defendant. 
To their Lordships’ minds this seems in the circumstances, a strange 
arrangement for the first plaintiff to have offered the first defendant, 
and they have scrutinized very narrowly the terms of the recorded 
agreement to see whether such is its effect, or whether it could not 
fairly be interpreted as directed, for example, to the plaintiff’s list 
numbered 1, which comprised the property of the first-class, and 
as excluding, for example, list numbered 3, which recorded the 
first plaintiff’s own transactions. But, on full consideration, their 
Lordslfips gre, in this matter, constrained to adhere to the view of 
the agreement talen by the Cougts below. It was common 
ground between the parties there that the recorded statements of .the 
16th March and the 3oth March, 1922, were to be read together. 
So read these statements relate to all, and not to some only, of the 
plaintiff’s final lists which as has been said covered the whole range 
of the suit. There is no room for any discrimination in either 
statement, each of which the Board must assume to be correctly 
recorded. Their Lordships accordingly must conclude that if the 
agreement of the 30th March, 1922, is effective for any purpose at 
all itis effective to the’ fullest extent of the six lists, so that the 
result in figures arrived at on that footing must inevitably 
follow. 


But it is, however, contended by. the appellants that, however the 
e 
agreement be construed, they, for two separate and distinct 


` reasons, arè no longer bound by it, The first reason is that it has 


not been observed by the first defendant. The second is that the 
statements made by the first defendant and recorded as above 
set forth are not, as a result of defects in procedure, made binding 
upon the appellants by the Indian Oaths Act, 1873. 

As to the first contention, itis said that in two respects the 
agreement was not observed by the first defendant in the proceed- 
ings before the cemmissioner of partition. First of all, it is 
asserted, the Deity was not present on that occasion. His Dibba 
was in the kothri, but the Deity was not himself within it. To 
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this assertion their Lordships can give no countenance. It was 
indeed only faintly made befor@ them, ‘although apparently strongly 
urged in the Court of the Judicial Commissiéner. It cannot survive 
examination *‘The Deity in question was the family Deity of the 
plaintiff ; the proceedings took place in the first plaintiffs presence 
in a kothra of the Deities in his house ; the Dibba of the Deity 
was there by the first plaintiffs own direction ; he khew efactly 
what the first defendant had to do, because he himself had djctat- 
ed the procedure ? he made no objection at the time to any irre- 
gularity or omission ; he and the first defendant acted as if they 
both believed, as their Lordships’ cannot:doubt they did, that the 
Deity was present in the Dibba. If, to the knowledge of the first 
plaintiff, the Deity was not so present, the whole proceeding was 
reduced to a farce, if not to something worse. There is, however, 
no affidavit or sworn statement by the first plaintiff or anydne else 
that the Deity was not actually present. The point was not, it seems, 
taken at all before the Subordinate Judge. It appears for the first 
time on the 3rd October, r922, in the-plaintiffs grounds of appeal to 
the Court of the Judicial Commissioner. Like that Court, their 
Lordships are unable to countenance the suggestion, which was, they 
think, to say the least of it, ill-advised on the part of the 
plaintiff. 

But there is, it is alleged, another respect in which the agreement 
was not observed, It was thereby contemplated, so it is said, that 
the Deity would be actually invoked by the first defendant when he 


attended to make in the presence of the God his ‘admissions and. 


denials, And no such invocation was made, The agreement, there- 
fore, say the appellants, has not been performed in an essential parti- 
cular, Now it is the fact that on the occasion in question there was 
no invocation of the Deity, It is not, however, true to say that the 
agreement made between the parties called for any such invocation, 
Their Lordships feel no doubt that the actual proceedings before the 
Commissioner amounted to a literal compliance with thes terms of 
that agreement, And a substantial compliance also. For their Lord- 
ships are of opinion that the learned Subordinate Judge 
correctly interprets the views on this subject both of the plain- 
tiff and defendant when he says that “the very presence— 
Of the god or idol on the spot when the: statement was made, 
so to speak, within his sight and hearing was tantamount to his 
invocation by name in case of his absence, When the god or 
idol had been brought purposely on the seene to witness the 
statement of defendant I, it was by no means necessary to call upon 


a 
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him to bear witness, for having been brought to the scene he 
could not be suspected to be inattentive or. asleep,” 


The first objection’ therefore fails in both respects, 


The second objection may be expanded thus : apart from such 
an invocation as has just been referred to and which was never 
made, and in the absence of anything done on the occasion 
that could properly be described as the administration to the first 
defendant of an oath or affirmation in the ordinary sense of these 
words, his admissions and denials are not, within the Indian Oaths 


Act, 1873, binding on the plaintiffs. As an aid to the considera- - 


tion of this objection, which is much more formidable than any 
of the others, it will be convenient to set out, for facility of 
reference, the sections of the Indian Oaths Act, 1873, on which 
its determination must mainly turn, 

The sections are the following :— 

““s5.- Oaths or affirmations shall be made by the following 
persons :— 


: s ta) All witnesses, that is to say, all persons who may 
lawfully be examined, or give, or bé& required to give, evidence by 
or before any Court or persons having by law or consent of 
parties authority to examine such persons or to receive evidence ; 

“ (6) interpreters- of questions put to, and evidence given by, 
witnessess, and 
e “(c) jurors, 

; “ Nothing “herein contained shall render it lawful to adminis- 
ter, ina criminal proceeding, an oath or affirmation to the accused 
person, or necessary to administer to the official interpreter of any 
Court, after he has entered on the execution of the duties of his 
office, an oath or affirmation that he will faithfully discharge those 
duties. 

“6, Where the witness, interpreter or juror is a Hindu or 
Muhammadan, 

“ or has an objection to making an oath, 

“ he shall, instead of making an oath, make an affirmation. 

“In every other case the witness, interpreter or juror shall 
make an oath. J 

: “TV, Forms of Oaths and Affirmations. 

“7, All oaths and affirmations made under section five shall be 
administered accorging to such forms as the High Court may from 
time to time prescribe., 


“And until any such forms are prescribed by the High Court, 
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such oaths and affirmations shall be administered according to the 
forms now in use. . 2... . 
“8. If any party to, or witness in, any judigigl proceeding offers 


-to give evidênċe on oath or solemn affirmation in any form common 


amongst, or held binding by, persons of the race or persuasion to 
which he belongs, and not repugnant to justice or decency, and not 
purporting to affect any third person, the Court may, if it thinks fit, 
notwithstanding anything hereinbefore contained, tender such.oath 
or affirmation to him. : 

“g. If any party to any judicial proceeding offers to “be 
bound by any such oath or solemn affirmation as is mentioned 
in section eight, if such oath or affirmation is made by the 


„other party-to, or by any witness in, such proceeding, the Court 


may, if it thinks fit, ask such party or witness, or cause him to 
be asked, whether or not he will make the oath ôr affir- 
mation:— i 

“ Provided that no party or witness shall be compelled to 
attend personally in Court solely for the purpose of,ansWering 
such question, S e 2 

“yo, If such party or witness agrees to make such oath or 
affirmation, the Court may proceed to administer it, or if it is of 
such a nature that it may be more conveniently made out of 
Court, the Court may issue’ a Commission to any person 
to administer it, and authorize him to take the 
evidence of the person to be sworn or affirmed and return it to 


the Court. 


“tx, The evidence so given shall, as against the person 
‘who offered to be bound as aforesaid, be conclusive proof of the 
matter stated. 4 

The judgment of the learned Subordinate Judge makes a 
careful record of the Indian authorities on this subject. The 
result of them, their Lordships are inclined to think, is that the 
point now raised has not so far been the subject of exþress deci- 
sion.. Safe, however, it, is to say, that in the decisions which 
have been brought tọ their Lordships’ notice wherea so called 
“ special, oath” has been upheld there is no clear indication one 
way or the other, whether tke person who took that oath recited 
any formula by way of invocation, or did anything else “which 
in the ordinary sense of the words amounted to the making of an 
oath or affirmation. The ‘question, accordingly, now that it has 
been raised must be determined on principle, and to’ this’ task 


their Lordships proceed, 
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It 1s not denied that the statements made by the first defen- P. C. 
dant ‘here in the presence of the Deity were specially binding on 1927. 
his conscience by redson of the fact that they were so made. It lahai ae 


is also recognized that the Subordinate Judge before the appointed v e 
ee P É s . Lala Jagmohon Das. 
a commissioner was himself satisfied that the particular ritual to 
be followed fulfilled the conditions of section 8 of the Act. - 40rd Blanesburgh. 
Equally clear is it that the learned Judge intended to act in P 
pursuance of section 10, when on the 3oth March, 1922, he made 
this order of appointment :— j 
““ With the consent of parties I appoint Babu Mahesh Prasad 
pleader for going with the plaintiff’s list before Lachmi Narsinghji 
in plaintiff's house and*take defendant’s admissions and denials of 
the list items before the deity.” 
The question, therefore, is whether the evidence of the first 
defendant, given in the presence of the commissioner before the 
Deity, was, i1 these circumstances, evidence on oath or solemn 
affirmation administered by the commissioner within the meaning 
of seotions $, gand ro of the Act, and their Lordships, in agree- 
+ meat both with the learned Subordinate Judge and the Judicial 
Commissioners, are of opinion that this question must be answered 
in the affirmative. In their judgment, upon a sound construction of 
the sections, neither an invocation nor an oath or affirmation in the 
technical sense of these words is in any way an essential part of the 
so-called oath or solemn affirmation referred to in section 8 of 
the Act.*® 
Their Lordships are led to this conclusion by reference to the 
sections alone. They are confirmed in it, however, by recalling 
the stage of development which the law of India had reached on 
the subject of oaths by the date when the Act came into force, 








Upon the point of construction the cardinal consideration to 
note is that the “oath or solemn affirmation” referred to in 
section 8 and followifg sections is something quite distinct from 
the oathg and affirmations referred to in section 5. These are to 
be in such form as the High Court shall prescribe (section 7), 
With regard to the oath or solemn affirmation referred to in section 
8, however, all that is said is that it may be ‘“in any form common 
amongst or held binding by persons of the race or "persuasion to : 
which [the deponent] belongs and not repugnant to justice or 
decency.” That is to say, it may be as infinite alike in form and 
contents as racial qustom or the dictates of any religious persuasion 
may, within the pfescribed limits, sanction or require. But from 
its very nature and essence it can never be in any part of it 


28 


veye 

„Lala Igdar Pr&ad 
v. 

. Lala Jagmohon Das, 


Lord Blanesburgh. 


P.C. 


laini 


1 


927. 


a 


. een 


s 
THE CALCUTTA LAW JOURNAL. [Vor. XLVI. 


dependent upon the direction or dictation of the High Court or 
of any other extra racial’ or secular administrative authority. It 
would or might at once lose its essential distincgiye sanction if any 
such outside “ilterference were permitted to have effect. And 
this brings their Lordships to the second matter which it is neces- 


, sary to note in the construction of these sections. There is no 
e 


suggestion either in section 8, ọ or ro that when the separate 
“oath oy solemn affirmation” is permitted the ordinary oath or 
affirmation, as prescribed, or any part of it, is to be administered 
as well. The “oath or solemn affirmation” when permitted is‘a 
complete substitute for the other. There is in the sections no 
warrant for the suggestion that any part of a procedure which, 
be it remembered, is only appropriate where it is gone through 
before any evidence at all is given, and is designed ta cover that 
evidence when given, is to be transferred to a taking of evidence 
which, as in the present case, is solemnized only by its being given, 
and while it is given in the actual presence and hearing of the 
Deity ‘himself. se ’ 

Indeed, this case shows tbat such a requixtment, not, their 
Lordships think, made by the sections, would in many cases be 
entirely out of place, When, as here, the whole meaning of the 
procedure is thata statement made bya witness in the corporeal 
presence and hearing of his God will be true by reason of the fact 
that it isso made, introductory words of invocation, appropriate. 
enough in other circumstances, become entirely unsuitable, For 
if the Deity be removed before the statement is made the words 
are nugatory ; if.the statement be made in his presence they are 
superfluous, 


It is said further, however, that this construction of the sections 
attaches no adequate signification to the words “ oath or solemn 


affirmation ” in section 8, Their Lordships, ọn consideration, do - 


not agree. It appears to them that the use of the alternative 
expression “oath” and “ solemn affirmation” as a description 
of the special ritual envisaged in section 8, is intended to indicate 
that the ritual is to be at least as solemn for the deponent and 
attended by, the same ‘consequences to him as is an ordinary oath or 
affirmation for and to an ordirfary. witness, The words, their Lord- 
ships opine, were selected primarily to’ put it beyond the possibility 
of doubt that the temporal consequences of corrupt falsehood would 


-follow as inevitably for the one class of witness a$ for the other: 


= ` 
they are descriptive of the nature and result of the ritual : they are 
in no way concerned with its form—a conclusion which is confirmed 


~ 
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by the consideration that historically an affirmation, technically P.C. 
so-called, is merely a „substitute for an oath : that the description 1027. 

ew 
includes both “oath” and “ affirmation,” sslthough, except in Lala idar Prasad 
the guality of solemnity these are quite distinct, the one from the v © 


: ‘ = Lal hon Das. 
other, and that its purpose is revealed by the addition to the word ai Jagmol Ea 


“ affirmation” of the adjective “solemn,” which is not in usein 407d Blanesburgh. 

connection with affirmations in the technical sense of the word. £ 
But, lastly, it is said that the “oath or solemn affirmation ” a 

must, as appears from section ro, be something which either the 

Court or a commissioner appointed by the Court can “ administer ” 

to the witness ; it, must, under section 8, be something that can 

be “ tendered ” to.him. Upon this it is to be remembered that 

“ administer” is, in the law, a word of wide and not of restricted 

import. It would be for instance beyond question that an oath 

is “ administered,” not only where the English form is adopted, 

but where, in the presence of the Court, it is “taken” by the 

witness in the Scottish form. Their Lordships do not doubt that 

the tetmseefthe section were here in this respect fully complied 

“with when the adfhissions and denials of the first defendant were 

made, not only before the Deity, but in the presence of the 

commissioner, The word “ tendered,” in section 8, does not 

appear to their Lordships to create any difficulty. 


On construction alone, therefore, their Lordships reach the 
sfime conelusion as the Courts below, That conclusion is, however, 
in their judgment, confirmed bya reference to the course of 
dovelopment of the Indian law on this subject. That law was 
derived from the English law, with some modifications suggested 
by Indian conditions. Just as in England, so also in India, it 
was at one time the rule that there could be no evidence without 
an oath in the strict sense of the word, and only gradually were 
exceptions grafted by, statute upon that rule. Prior to r840 the 
privilege of making an affirmation instead of taking an oath was 
enjoyed only by Quakers, Moravians and Separatists. By that time 
it had been found that the taking of an oath was highly objection- 
able to Hindus and Mahomedans, and Act V of 1840 was passed for 
the purpose of prohibiting the administration of oaths to persons 
belonging to those communities, a forrů of affirmation being substi- 
tuted for an oath. With some extension in 1869 the law so 
remained until the Act VI of 1872 was passed. By that Act it 
was provided that ° every witness who objected to take an oath 
might instead make a simple affirmation, and in section 4 will be 
found the statutory provision which, prior to 1873, enabled 
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volunteers to make oaths in special cases. Sections 8 to 13 of the 
present Act of 1873 correspond to and have taken the place of 
that section, and their Lordships can havé no doubt that long 
before that ttnfe the Indian view, embodied afresh in the Act, 
had come to be that which may, briefly, be taken from the words 
of the Lord Chancellor in Omychund v. Barker, (1) and quoted by 
the Judicial Commissioners :— 


“ The next thing is the form of the oath, It is laid down by 
all writers that the outward act is not essential to the oath. It has 
been the wisdom of all nations to administer such oaths as are 
agreeable to the notion of the person taking.” 


For all these reasons their Lordships dealing: on this branch 
of the Appeal with the one aspect of the matter brought before 
them by the appellant for consideration are constrained tq agree 
with both Courts in India that the statements made by the first 
defendant in the presence of the family Deity and before the 
commissioner were conclusive upon the plaintiff. 


s 
An objection was taken by the appellants tọ certan items in; 
the accounts which their Lordships at the hearing intimated that 
they could not entertain for reasons which they. then gave. They 
do not repeat these reasons. In their Lordships’ judgment the 
order of the Judicial Commissioner objected to was in all respects 
right, and they think that this appeal should be dismissed with 


costs. . : 
And their Lordships will humbly advise His Majesty accordingly. 
Barrow, Rogers & Nevill :—Solicitors for the Appellants. 
T. L. Wilson & Co :—Solicitors for the Respondents. 

K. JER. Appeal dismissed. 


(1) (1744) Atk, 22, 
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Before Sir, Charu Chunder Ghose, Knight, Judge, and 





e 
Mr. Justice Graham, : 
RAJAB ALI FAKIR CRIMINAL. 
e ° 
g v. z 1927. 
ww 
$ KING-EMPEROR* e ° May, 19mm 


Jury trial—Summing up—One-sided charge—Reference under section 374 of the 

Code of Criminal Procedure (Act V of 1898)—Reading out evidence to 

jury. 

The direction to jury at the commencement of trial that they are the judges of 
fact and are not bound by the opinion of the Judge, cannot cure the defect in the 
‘charge Which has the effect of withdrawing from the jury the determination of 
facts” 

The accused is entitled, as a matter of right, to a „proper summing up of the 
case tothe j jury. 

g When a etso is charged under sections 302 £ and 324, Indian Penal Code, the 
provisions of the law should strictly be adhered to, The accused should not have 
any manner of grievance with regard to the procedure*adopted at the trial, It is 
not enough to merely read out the evidence to the jury; it is incumbént on the 
Judge to analyse that evidence and to present before the jury such points as can 
legitimately arise in favour of the accused, 

e Under gection 374 of the Code of Criminal Procedure, if there has been a pro- 
per trial before:a: Judge and jury, the entire case is open to the High Court. If 
there has been no proper trial, the only course open to the High Court is to set 
aside the conviction and sentence and to direct a retrial. ; , 

_ Per Graham, J: tis not enough for the Judge merely to read out the evi- 
dence to the jury in extenso. He should sum up the evidence on both sides and 
tu place the case succinctly before the jury. l 


Appeal by the accused under section 410, and Reference by Judge 
under section 374 of tlte Code of Criminal Procedure. 


The actused was convicted under sections 302 and 324 Indian 
Penal Code and sentenced to death. 


The material facts appear from the ‘judgment of C. C. 
Ghose, J. 


Babu Hemendra Chandra Sen for the Accused. 
Mr. Khondkar (Deputy ‘Legal Remembrancer) for the Crown. 


. . 


The judgments of the Court were as follows :— 
Den 
*Criminal Reference No. 4 and Appeal No. 208 of 1927, by and against the 
order of, N. V. H. Symons Esq., rst Additional Sessions Judge of Mymensingh, 
dated the 23rd March, 1927, 
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C. C. Ghose, J :—There is a Reference under section 374 Cri- 
minal Procedure Code, the Reftrence beihg „numbered 4 of 1927. 
There is also an appeal by the accused which is numbered 208 of 
1927. Theaccused was charged with having” committed offences 
punishable under sections 302 and 324 Indian Penal Code and the 
case for the prosecution shortly stated is as follows :— 


It appears that the accused has a younger brother named Rain: 
The later had helped the accused for a long series of years in 
the cultivation of his lands, and it appears that by the profits of the 
successful cultivation of his lands, other lands had been acquired. 
Kasum not unnaturally put forward a claim to a share in the acquir- 
ed lands, but the accused was not prepared to admit Kasum’s claim. 
In the end Kasum got dissatisfied and shortly before the date of the 
occurrence he had separated from his brother and retained all the 
lands. There was therefore dispute between the brothers,and 
their mother tried to intervene and bring about a settlement of the 
same. The accused, however, proved obdurate and the mother told 
him that she should inform the elders of the village anstewoulld ask 
for their mediation. This apparently made the “accused very angry.” 
It appears that the accused immediately thereafter took a dao and 
struck his mother in the forehead with it, There were other wounds 
inflicted by the accused onthe mother and as the result of the 
injuries the mother died. While the mother was being attacked 


Kasum and his wife threw themselves at the feet of the accused and ` 


implored him to stop. Kasum was attacked by the accused and he 
got very serious injuries, The wife of Kasum was literally hacked 
to death by the accused, the injuries inflicted on her being no less 
than zt in number. She was a little girl of 116 with a 4 months old 
child in her womb. She also died. 


The accused was arrested by the Police and sent up for trial, 
The trial was held by the learned First Additional Sessions Judge 
of Mymensing anda jury. It appears from the learned Judge’s 
charge to the jury (see in this connection p. 23 of the Paper Book), 
that the learned Judge practically withdrew the case from the jury 
and told them in so-many words that the case itself presented no 
ditficultiés whatsoever and that no reasonable man could have any 
doubt whatsoever that -the accused had any intention. other 
than that of killing his mother and his brother’s wife, or at the very 
least, the intention of inflicting bodily injuries sufficient, in the 
ordinary course of things, to cause death. The learned Judge pro 
weeded torefer to some of the exceptions to section 300 Indian 


Vor, XLVIS] HIGH COURT. 


Penal Code, and in dealing with the charge under section 324 In- 
dian Penal Code, he bbserved that there “could be no shadow of 
doubt that an offence under section 324 Indian Regal Code was 
committed by the accused against Kasum and that the task of the 
jury was very simple. In dealing with the evidence in the case it 
appaprs that the learned Judge did nothing more than read out the 
evidence to the jury and finally in dealing with the points raised by 
the defence, he observed that they all seemed tq be very tritial and 
beside the point. No doubt, in the beginning iof the charge to the 
jury the learned Judge gave certain cautions to the jury but the 
charge taken as a whole is entirely one-sided and the jury, having 
regard to the way in which the learned Judge summed up the case 
to them, could not but come to the conclusion that their function 
in this case was to register the opinion of: the learned Judge. We 
regret to have to make this observation ina case of this des- 
cription, but there can be no doubt that the jury were practically 
told that there was no use considering the matter from any point of 
view othersfan the point of view presented by the prosecution, 
‘and that in the events which had happened, there: was only one 
course open to them, viz., to bring ina verdict of guilty. In our 
opinion the charge of the learned Judge to the jury offends against 
the most elementary rules to be observed in cases of summing up 
the evidence to the jury after the examination and cross-exainination 
‘ofthe witgesses are finished, and that there has been no proper 
trial of the case in this instance, The accused was entitled, as a 
matter of right, to a proper summing up of the case to the jury ; in 
this instance he did not get that and the jury did not receive that 
assistance from the learned Judge which they were entitled 
to get, 

In this view of the matter, there is no escape from the conclu- 
sion that there has been no proper trial in this case. The charge 
was under sections 302 and 324 Indian Penal Code ; the accused 
was being ttied for his life and it was imperative in cases of this 
description that the provisions of the law should be strictly adhered 
to and that the accused should not have any manner of grievance 
with regard to the procedure adopted at the trial. It is ngt enough 
to merely read out the evidence to the Jury ; it was incumbent on the 
learned Judge to analyse that evidence and to present before the 
jury such points as could legitimately arise in favour of the accused. 
That has not been done, and on that ground alone, there has been 
graye misdirection. 


The learned Deputy Legal Remembrancer has argued that the 
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entire case is open to us under section 374 Criminal Procedure Code; 
no doubt that is so ; but that assumes that whatever has happened 
before the caseecomes to this Court has been fone in strict accor- 
dance with the provisions of the law, namely, that there has been a 
proper trial before a Judge and jury. But if we -are unable to say 
that there has been a proper trial in this case, then the only course 
that is open to us is to set aside the conviction and sentence and to 
direct à retrial, > : 


In this view of the matter we set aside the conviction and sen- 
tence and direct that the accused be retried before the learned 
Sessions Judge of Mymensingh anda jury. We very much regret 
that this course has been forced upon us ; but as far as we can see, 
there is no help for it. g 


Graham, J :—I entirely agree. There are passages in the flear- 
ned Additional Sessions Judge’s charge the effect of which was to 
withdraw from the jury the determination of facts which it was their 
province and their province alone to decide. Some of these passa-, 
ges may be quoted. “There might have been sufficient provocation 
to justify Rajab in using as much force as was necessary to turn his 
mother out of the bari, but I can see nothing to justify Rajab’s pre- 
vious and murderous attack on his mother, If Kasum after seeing 
his mother being killed before his eyes had killed Rajab I should 
hold that he had indeed grave and sudden provocation”. Again “the 
fact that it made Rajab want to kill his mother goes to show that 
he knew his case was bad, and that she was right, and he did not 
want the division discussed in a baithak”. Then again “As regards 
section 324 Indian Penal Code there can be no shadow of doubt 
that an offence under section 324 Indian Penal Code was committed 
against Kasum and again your task is simple.” These directions from 
the Judge are open to serious objection because they are calculated 
to suggest to the jury that there was practically no doubt as to the 
main facts ; that is to say, the attack on the accused’s mother and 
on Kasum and Kasum’s wife. But these were obviously matters for 
the decision of the jury, and no matter how clear the case may have 
appeared to be it was the bounden duty of the Judge to ‘leave them 
to the jury to decide. Itis true that at the commencement of the 
trial the learned Judgé had told the jury that they were the judges 
of fact and were not bound by his opinion, but that direction can- 
not cure the defect, inasmuch as these passages come ata later 
stage in the charge, andin my judgment they must have created a 
wrong impression in the’ mind the jury and may have induced 
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them not to consider the evidence with that ease which they. would 
otherwise have bestowed upon it. e f 

Another point which may be mentioned is the fact already men- 
tioned by my learnéd brother that there is no proper summing up in 
the charge. Itis not enough merely to read out the evidence in 
extenso. 

What the learned Judge should have done ‘was to sum up the 
evidence on both sides and to place the case succinctly before the 
jury. * 

. For these reasons I agree with my learned brother, and much as 
we regret having to adopt such a course, we have I think no alter- 
native but to direct a retrial of the case. 


A. T. M. Retrial ordered. 
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Before Mr. Justice Suhrawardy and Mr, Justice Cammiade. 


ISMAIL KHAN 
v. 
š . THE KING-EMPEROR* 


Sanction—Prosecution under section ro(f) of the Arms Act (XI of 1878)— 
Criminal proceedings, when instituted, 


By entering the charge in the office diary or preparing the charge-sheet, no 
criminal proceedings are instituted within the meaning of section 29 of the Arms 
Act, The proceedings really start when the accused is placed before the 
Court, 


Where the accused was*arrested, taken to the Thana anda charge under the ’ 


Arms Act wes entered against him in the crime sheet, but on the next day sanc- 
tion of the Commissioner of Police was obtained and the accused was placed before 
the Court and convicted : 


Held, that no error of procedure had been made nor the trial was vitiated. 
Appeal under section 410 of Criinal Procedure’ Code by the 
Accused who was convicted under section r9(f) of the Arms Act and 
sentenced to 2 years’ rigorous imprisonments. 
The material facts appear from the judgment. 


*Criminal Appeal No. 817 of 1927, against the order of J’ D. Tyson Esq, 
Chief Presidency Magistrate, Calcutta, dated the 11th December, 1926, 
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Babus Mrityunjoy Chatterjee, Basantia Kumar Mukherjee and 
Bholanath Dutta for the “Appellant. : 


Mr. Masik efor the Crown. old 


The judgment of the Court was as follows :— 

The appellant Ismail Khan has been convicted by the Chief 
Presidency Magistrate of Calcutta under section rg (f) of the 
Arms Act (XI of 1878) and sentenced to two years’ rigorous impri- 
sonment. The first and the only substantial ground taken on his 
behalf is that proper sanction not having been obtained before 
the proceedings against the petitioner were instituted the trial and 
the conviction are bad in law. The facts of the case are that the 
prosecuting Inspector on receipt of certain information arrested 
the accused with a pistol and 23 live cartridges in the presence of 
search witnesses on Prem Chand Boral Street about 7 p. m. on the 
6th September last. Thereafter he took the accused to the 
Muchipara Police Station and entered a case against him under the 
Arms Act and searched his house. The charge was engaged ĉin the 


_ crime sheet. Sanction was secured on the 7th®and the man was= 


then?sent up with a chalan and placed before the Court. The 
argument on his behalf is that under section 29 of the Arms Act no 
proceedings should have been instituted against the accused without 
the previous sanction (in this case) of the Commissioner of police. 
It is urged that entering a case in the case book and making out,a 
charge isjinstitution of proceedings under section 29 and there- 
fore the absence of proper sanction previous tothe entry in the 
Thana Book has vitiated the entire trial We do not think that 
this argument has any substance in it. Section 29 says that no 
proceedings should be instituted against any person in respect of an 
offence under section 19 (f) of the Arms Act without the sanction 
of the Commissioner otf Police, if the offence is committed in a 
Presidency town. ‘The meaning which is sought to be attached to 
the word ‘ proceeding’ is that no action can be takén by any 
officer,” police or otherwise, in the matter without a previous sanc- 
tion of the Commissioner of Police. Itis difficult to see what 
the arresting Inspector was expected to do in the circumstances 
of this case ; but it is suggested that he might, if the offence ‘was a 
cognizable one, have taken the accused into custody and, without 
entering’a charge inthe diary book, asked for the sanction of 
the Commissioner of Police and on receipt ofdt made the neces- 
sary. entries in the’Station.books, We feel “ho hesitation in saying 
that this argument is far-fetched and that it has never been the 
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intention of the Legislature to lay down such an awkward proce- ` CRIMINAL. 
dure and make the prosecution open to the charge that no entry Oa: 
equivalent to a first information was made immediately after the EEA 
arrest. In support of the view urged on behalf of. the appellant e v. 


King-Emperdr. 


reliance has been placed on the Full Bench decision of this Court 
in the case of Karim Buksh v. The Queen-Empress (1). There it 


. 


was held that the lodging of a false information with the Police of b 
cognizable offence is instituting a criminal proceeding within the 
meaning of section z1r Indian Penal Code. Wilson J, who deli- ~— 


vered the judgment of the Full Bench took particular care to 
say that the meaning which he gave to the words ‘institution of 
criminal proceedings’ in section 211 Indian Penal Code must be 
limited to the scope of that’ section. No analogy can be drawn by 
putting section 211 Indian Penal Code alongside section 29 of 
the Arms Act which deals with totally different matters. Under 
section 211 Indian Penal Code the complainant is said to institute 
a proceeding if he prefers a false charge of a cognizable offence 
to the police who are expected to move in the matter and if they 
„are satisfied that thgre is a prima facie case against the accused will 
send him up for trial. It was pointed out in that case that 
there are two sorts of institutions of criminal proceedings—one 
was by giving information to the police which would in all 
probability move them into action and the other by filing a 
complaint in Court with the idea that the Court will take action 
in the måtter. In either case the police or the Court may refuse 
to proceed further but the complainant has done all he could to 
charge his adversary with the alleged offence. It was in this view 
held that making a false charge to the police of a cognizable 
offence is the institution of criminal proceedings within the meaning 
of section zr: Indian Penal Code. Ina sister piece of legislation, 
that is, the Explosive Substances Act, a similar sanction is provided 
for by section 7 of Aot VI of 1908. Section 7 of that Act runs as 
follows :-;No Court shall proceed to the trial of any person for 
an offence against this Act except with the consent of the Local 
Government or Governor-General in Council. ‘There is no much 
difference between consent and sanction, the absence of either of 
them being bar to the initiation of prosecutions under ethe Acts. 
Section 7 of the Explosive Substances Act provides that consent 
to the prosecution should be obtained before the Court pro- 
ceeds with the trial of the accused. The idea underlying sec- 
tion 29 of the Armg, Act is the same. By entering the charge 


(G) (1888) I. L. R. 17 Cale. 574. 
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CRIMINAL. ° in the office diary or preparing the charge sheet no criminal 
1927: proceedings are instituted fhe Actssbeing really routine and 
eed 


administrative. The proceedings really start when the accused is 

placed before the Court. In section 195 and thefollowing sections 

of the Criminal Procedure Code which speak of sanction, it is laid 

down that proper sanction should be obtained before the Court 
`> takes cognizance of the case. By obtaining sanction a ber is 

removed to prosecution for a particular offence ; in other words, in 
— order te enable the Court to take cognizance of it proper Sanc- 
tion must be obtained from proper quarters. An objection 
similar to this was taken in the case of. Ahmed Hossein v. The Queen- 
Empress (x1). In that case the objection was not particularly dealt 
with in the judgment of the learned Chief Justice but it was 
overruled. We are accordingly of opinion that no error of proce- 
dure has been made in the present case and that sanction was 
properly obtained from the Commissioner of Police beforee the 
accused was placed on his trial, 

It is next urged by Mr. Mrityunjoy Chatterjee for the accused 
that possession found with the accused by the Magisf¥ftte was not 
sufficient for a conviction under section 19 (f).° That clause says” 
that any person who has in his possession or under his control any 
arms etc, We fail to understand what the real ground of objection 
is; but itis probably based on the case for the defence which 
we are asked to accept as true. The defence case is that the 
bundle which contained the pistol and ammunitions was the 
property of a friend of the accused named Idu who was proceeding 
with him along the street and had just made over the bundle to 
him and gone away on the pretext of answering a call of nature. 
The Police in the meantime came up and arrested the applicant. 
The suggestion is that the case was a manufactured one and that 
the Police had engaged Idu to decoy the accused. There is no 
evidence worth the name to support the defence story. Two 
witnesses have been examined on behalf of the appellant. The 
first witness says that the accused came to his shop one day to 
bring some offerings and the next day he came to him and told him 
that he had been arrested. While the witness was weighing the 
offerings, . an old man came and called the accused and took him 
away. The old man had a Bundle wrapped in cloth in his own 
hand. The second witness says that he saw the accused and 
another man in the street and the other man hada bundle in his 
hand and told the accused “ hold this for g few minutes as I have 
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to answer a call of nature.” ‘Within &ve minutes the accused was 
arrested. It is not ‘contested that the accused was found in 
possession of a burfdi containing articles. The story now set up 
by the accused was not put before the police at the time of the 
arrest and in the cross-examination of the prosecution witnesses 
the ease for the defence was not put to them in the way in which 
it has now been attempted to be put. We think that the story set 
up on behalf of the accused was an after-thought.. In his statement 
the. accused named only one person by the. name of Elahi who 
saw the appellant going with an old man ; but this man Elahi was 
not examined: and two other persons were produced to support the 
defence story. In these circumstances we have no hesitation in 
holding that the appellant has failed to prove his case and that he 
being found in possession of the articles is liable to be convicted 
undér the Arms Act. 


Then it is urged that the sort of possession found is- not incon- 
sistent with, the innocence of the accused. The possession found 
«by the lower Court is that the accused was arrested with a bundle 
containing those articles. He was employed on board a sea-going 
vessel and had shortly before the occurrence came to the town. 
The weapon found is of foreign make which is not ordinarily to be 
found in the city. Taking these and other circumstances into 
consideration the learned Magistrate found that the appellant was 
possessing those articles with a guilty knowledge and we think that 
he has been rightly convicted. The appeal fails and is dismissed. 


A. N. R. C. Appeal dismissed. 
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Before Mr. Justice Suhrawardy and Mr. Justice Cammiade. 


RAJANI KANTA KAYAL AND OTHERS 


v. 
BISTOO MONI DASSI* 


Sanction—Criminal Procedure Code ( Act V of 1898), Sec, ¢76B—Appeal Fon an 
ordez under Sec. 476 of a Civil Court, if governed by Criminal Procedure 
Code.—Limitation® Act (IX of 1908), Sch. I Art 153.—Notice to opposite 
party, when to be given.— Complain? —Appeal against Civil Courts order 
pending— Duty of Court. 

An appeal from an order of a Civil Court making a complaint under section 
476 of Criminal Procedure Code, must be treated as an ordinary appeal under the 
Criminal Procedure Code and must be presented within 60 days from that order 
under Art, 155 of the Indian Limitation Act, Schedule I and not go days as in 
an appeal in a civil Case: Chunder Kumar Sen v, Mathuriya Debya (1) and 
Hamid Ali v, Madhusudan Das (2) referred to and followed, 


Section 476 of Criminal Procedure Code requires that the Court to whom an 
application for ‘making a complaint is made, has himself to fim that in the 
interest of justice an enquiry shouldbe made ; as also that he should record s 
finding to the effect that such enquiry should be made into any offence committed 
in relgtion to a proceeding in Court, The Court has further to make a complaint ` 
thereof in writing signed by the presiding officer of the Court. In other 
words the section requires that the Court should record a finding that in the 


. circumstances of the case before it an enquiry into the offences mentioned should be 


made and that the Judge should make a complaint in those ters in writing 
signed by him, i 

On the margin of a petition praying that the Court might be pleased to make 
a complaint, the order was “ write to A. D, M. about the matter and ask him to 


proceed under section 476 Criminal Procedure Code” ; 


Held, that it did not amount to a complaint to the Criminal Court, to take 
action in the matter and was therefore neither an order passed under section 476 
of the Code of Criminal Procedure, nor a complaint within the meaning of the 
Code, e 

When an application was made under section 476 Criminal Precedure Code 
before a Judge, who had not heard the case, he should issue notice upon the 
opposite parties and pass proper orders after hearing them, 


When an appeal was pending before the higher Court against the order of the 
Judge in cennestion with which the application was made under section 2476 of the 
Code of Criminal Procedure, the pfoper course for such a Judge was to wait for 
the result of the appeal, 


* Criminal Appeal No. 8 of 1927, against the order of J, P, Jameson Esq., 2nd 
Additional Sessions Judge of Howrah, dated the 1st Sgptember, 1926, 

(1) (1925) 42 C. L. J. 120; 29 C. W. N. 1035 

(2) (1926) 31 C, W, N. 281." 
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Per Cammiade, J :—That in a case such as the present it was necessary for the 
Judge who intended to make’a complaint look into the facts of the case and to 
decide what offences had been committed by what particular person. 


The law requires thaf when certain classes of offences are cofmfitted no Court 
should take cognizance of such offences unless the Court before whom or the 
relation to the proceeding before which such offences have been committed moves 
for thjs purpose and removes the legal bar to the prosecution, 


Appeal by the Accused under section 476B of the Code of 
Crinfinal Procedure. . 7 


The appellants were ordered to be prosecuted under sections 
463, 471, 193, 196 Indian Penal Code, 


The material facts appear from the judgment of Suhrawardy, J. 


Mr. Sitaram Banerjee and Babu Diptendra Mohan Ghosh for 
the Appellants, 


Babu Anil Chandra Roy Chowdhury for the Crown. 
Mr, Prakash Chandra Pakrasi for the Complainant. 
The judgments of the Court were as follows : 


~ Suhrawardy, °J :—This is an appeal under section 476B., 
Criminal Procedure Code against an order of the second Additional 
District Judge of 24-Parganas complaining or purporting to complain 
under section 476 against the appellants recommending their 


prosecution under various sections of the Indian | Penal Code. The, 


fapts are that an application for the appointment as gurdian of two 
minors was made by the third appellant Surendra Nath Haldar 
under an authority purported to have been given by the father of 
the children appointing Surendra Haldar as the guardian of the 
minors after the father’s death. Subsequently the mother of the 
minors (the respondent Bistoomoni Dassi) applied to have the order 
appointing Surendra as the guardian of the minors revoked. In the 
course of these proceedings an award was filed on behalf of Surendra 
compromising the case on certain terms. This award was objected 
to by Bistbomoni and the whole case was ‘then tried by the then 
Second Additional District Judge, Mr. G. N. Roy, who by his 
judgment dated the 8th May, 1926, held that the authority confer- 
ring the guardianship and the award were both false documents ; and 
the learned Judge revoked Surendrats certificate of "guardianship 
and appointed Bistoomoni guardian of the minors, Against this 
order an appeal has been preferred to this Court (being M. A. 312 
of 1926) and this appeal is pending. On the 1st September, 1926 
an application was nfide by the respondent Bistoomoni before Mr. 
Jameson who succeeded Mr, G. N. Roy ‘as the Second Additional 
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District Judge for an order under section 476 Criminal Procedure 
Code complaining against the ajpellants* under several sections of 
the Indian Penal Code mentioned therein. On that application an 
order was passeti by Mr Jameson (to which I will refer later) on the 
same day namely the rst September 1926. This order was passed 
ex parte. The papers were sent to the Additional District Magistrate 
of Alipore and summonses were issued against all the appelMnts, 
excepting the appellant Kishore Gayen, which were served upon 
them on the zoth October, 1926. The appeal to this Court was 
presented on the sth January, 1927 when it was placed before the 
Court and admitted. Mr. Roy Chowdhury who represents the 
Crown has taken a preliminary objection on the ground that the 
appeal, at any rate of the first four appellants, was filed out of, time 
and is therefore barred under Art. 155 Limitation Act not having 
been presented within 6o days of the order appealed against. The 
appellants are not entitled to any allowance for the time occtpied 
in taking the necessary copies as appears from the dates mentioned 
on the back of the copy ; but it is argued on their behalf that they 
are entitled under Art. 156 Limitation Act to gq days from the date 
of the order. This contention of the appellants is clearly wrong. 
The appellants having come to know of the ex parte order passed 
against them on the zoth October last the appeal presented by them 
on the sth January 1927 is on the face of it time-barred. The 


` appellants argue that this is an appeal from the order of a Civil 


Court and should therefore be considered as an appeal tn a civil 
case. This view is erroneous inasmuch as the right to appeal 
is given by the Criminal Procedure ‘Code against an order 
passed under that Code. In Chunder Kumar Sen v. Mathuriya 
Debya (1) it was held that an appeal under section 476B., must be 
presented within the time prescribed by Art. 154 Limitation Act— 
the appeal in that case being to a Court subordinate toa High 
Court. The same rule of law will apply sto an appeal preferred 
under section 476B against an order of the lower Court to the 
High Court the governing article being Art. 155 Limitation Act. 
In this view the appeal of the first four appellants must therefore 
be held .to be time-barred. But there is another circumstance 
which we cannot ‘lose sight of. The appeal was admitted by our 
learned brothers Cuming and Gregory JJ. The facts on which 
the appellants rely for an extension of time, if the appeal was held 


to be out of time, are mentioned in the petition, We are not in a 


position to say that these facts were not brœight to the notice of 


_. (1) (1925) 42 C. L. J. 120 ; 29 C. W. N. 1035. 


Vou. XLVI.} HIGH COURT, 


the learned Judges who admitted the appeal and they might have 
thought that it was a proper case for concession in. favour of the 
appellants. This view gains some strength from the decision of 
this Court in the case of Hamid Ali v. Madhu Sudan Das (1). 
` There Chotzner J. was of opinion that an appeal under section 476 
B Criminal Procedure Code must be treated as an ordinary appeal 
under the Criminal Procedure Code. But Duval J. was of opinion 
that such an appeal must be treated ‘as a Miscellaneous Civil Appeal 
and regulated by order 4 Code of Civil Procedure. This difference 
of opinion ‘between two learned Judges may afford a reasonable 
` ground for the appellants to suppose that the appeal was a civil 
appeal and they had go days’ time from the date of the order to 
prefer an appeal to this Court. In this view we propose to hear the 
appeal of the first four appellants. 

As regards the appeal by Kishore Mohan, there is no doubt that 
itis within time, The order for the issue of summons against 
him was passed on the 6th December 1926 and it was actually 
served "upas him on the 18th December, 1926. The fact that 
-Kishore’s appeal is*in time and that we have to hear it has induced 
us to a certain extent to admit the appeal of the other four 
appellants, 

Now, to come to the real question in the case, namely whether 
there was a proper order under section 476 Criminal Procedure 
Cade upon which action could be taken by the Criminal Court. The 
opposite party Bistoomoni Dasi filed an.application on the ist Sep- 
tember stating all the circumstances:of the case“‘and prayed “ Your 
Honour may be graciously pleased to lodge a comiplaint with the 
Magistrate for trial of the opposite parties Nos. 1, 2, 3, 4 and 6 
under section 463 Indian Penal Code and 193 Indian Penal Code 
and of the opposite party No.1 under sections 463,471, 193 and 
196 Indian Penal Code and of the opposite party No..5 under 
section 193 Indian Penal Code.” On the margin of this applica- 
tion the ordêr written by the learned Judge Mr.. Jameson is “write to 
A. D. M. about the matter and ask him to proceed under section 
496 (476?) Criminal Procedure Code.” It is not apparent what 
further proceedings were taken in this matter but it appears from 
the Magistrate’s record that in all probability this application with 
the order thereon was sent to the Magistrate because there is a 
letter dated the 16th November, 1926 from Mr. Jameson to the 
District Magistrate in which it is stated that no. preliminary 
enquiry as was asked fòr by the Magistrate was necessary as 


(x) (1926) 31 C. W. N, 281, 
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prima facie the case had been made oyt in the judgment of his 
predecessor, On receipt of this letter the. Additional District 
Magistrate passed the following order. č The order of the 
Additional District Judge on the margin is treated as a complaint 
and cognizance taken. I have made over to S. D. O. Diamond 
Harbour for disposal.” This shows that the order written by, Mr, 
Jameson on the margin of the application of the opposite party 
was treated as a complaint upon which criminal proceedings 
were started under section 476 Criminal Procedure Code, Section 
476,80 far as itis relevant for our present purpose runs like this : 
When any Civil Court is of opinion thatit is expedient in the 
interest of justice that an enquiry should be made into any 
offence referred to in section 195 &c. &c, which appears to 
have been committed in or in relation to a proceeding in that 
Court, such Court may record a finding to that effect and “make a 
complaint thereof in writing signed by the presiding officer of the 
Court and shall forward the same to a Magistrate &c. The section 
therefore requires that the Court has himself to find tbat Pn the 
interest of justice an enquirye should be made; as also that. he- 
should record a finding to the effect that such enquiry should be 
made into any offence committed in relation to a proceeding in that 
Court, The Court has further to make a complaint thereof in 
writing signed by the presiding officer of the Court. ‘Complaint’ 
has been defined in section 4 Criminal Proceedure Code. as “ An 
allegation made orally or in writing to a Magistrate with a view 
to his taking action under this Code that some person whether 
known or unknown has committed an offence.” ‘The section there- 
fore requires that the Court should record a finding that in the 
circumstances of the case before itan enquiry into “the offences 
mentioned should be made and that he should make a complaint 
in those terms in writing signed by him. Inthe present case the 
only order was ‘write to A, D. M. about the Matter’, This order was 


~ presumably passed upon the office and was not in any way a 


recommendation or a complaint to the Criminal Court to take 
action in the matter. It is not therefore an order passed under 
section 476 Criminal Procedure Code nor a complaint within the 
meaning of the Criminal Procedure Code. But it has been argued 
on behalf of the Crown as wellas by Mr. Pakrashi who appears 
for Bistoomoni Dassi that the order must be construed with 
reference to the petition upon which it was passed. Though 
Iam not sure that it would be correct foPa Court to refer toa 
petition in passing an order like this according to the terms of sec- 
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tion 476 - but conceding that it can be read along with the petition CRIMINAL. 
I do not find that there iš aty order Which can be said to be a com- isz. 
plaint to the Criminal Court. Iam accordingly of opinion that Rajapi Pate Kayal 
the order upon which the proceedings have beere started in the vo- 
Criminal Court is not an order under section 476 Criminal Bistoomoni Dassi, 
Procedure Code. It is not necessary in this view to set aside the Suhrayardy, F 
ord& passed by Mr. Jameson on .the rst September 1926, in so . 

far as it directs the office to take certain steps. But if it is regarded 
as an order under section 476, it must in my opinion "be dis- 
charged. 

I should like to add that in the circumstances of this case when 
an application was made under section 476 Criminal Procedure 
Code before a Judge who had not heard the case it would have 
been a better exercise .of discretion to issue notices upon the 
opposite parties and pass proper orders after hearing them. In the 
present case the opposite party had already filed an appeal to this 
Court against the order of Mr. G. N. Ray. If this fact was 
brought tot the notice of Mr. Jameson, it was possible that he 

might have stayed ghis hands till the disposal of the appeal. 

It is still open to the respondent opposite party to apply fora 
fresh order under section 476 Criminal Procedure Code in which 
case the learned Judge will no doubt act according to law. But 
considering ‘that an appeal is pending in this Court in my opinion 
the proper course is to wait for the result of the appeal. 

In this view I will allow the appeal. 


Cammiade, J.—I agree with what has fallen from my learned 
brother and with the order which he proposes to pass. I wish to 
add that in a case such as the present it was necessary for the Judge 
who intended to make a complaint to look into the facts of the 
case and to decide what offences had been committed by what par- 
ticular person, Mr. Jameson did not try the case for revocation 
and he was tot aware*of the facts. The judgment which was 
delivered by his predecessor does not contain anything from which 
it can be ascertained that particular persons had taken part in the 
commission of any particular offence. The law requires that when 
certain classes of offences are committed no Court should take cogni- 
zance of such offences unless the Coyrt before whom’ or'the rela- e 
tion to the proceeding before which such offences have been com- 
mitted moves for this purpose and removes the legal bar to the 
prosecution. Thereis nothing on the record to show that Mr. 

Jameson applied his mend to this matter or decided what offences 
had been committed or who had committed them ; and therefore it 
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must be taken that the ` second letter writen by him to the 
Magistrate cannot by any stretch of language amount to a com- 
plaint. In my opinion that complaint, if ‘it, is treated as one, 
should be quashed because it is not in compliance with law. 
I would further point out that in the petition that was filed by 
Bistoomoni there ‘is a prayer for the prosecution‘of the accused 
persons (appellants before us) on charges under section 463. "No 
offencesis punishable under that section for section, 463 defines .for- 
gery. The offence is punishable under section 465. I find from 
the record that the Magistrate has issued summons under section 
463 I. P.C. This would lead to trouble later on. In all these cir- 
cumstances I agree with the order which my learned brother has 
passed. 

A.NLR.C. 7” Appeal qllowed. 


CIVIL RULE. 


Before Mr. Justice R. C. Majumdar. 


SARAT CHANDRA RAKSHIT. 
Uv. 


MON MOHAN PANDAY.* 


Suit, maintainability of -—Bengal Tenancy Act (VIII of 1885), Sec. r09—Pro- 
ceeding under S. r05 B. T, A, by landlord—Subject matier of proceeding, 
how to be ascertained—Suit for rent—Bengal Tenancy Act, Sec. 153—Juris- 


diction—Wrong decision that the suit is barred, F 


What the subject matter of a proceeding is, must be ascertained by looking 
into the application itself which initiates the proceeding. 


The defendant tenant held 13 jamas under the plaintiff, -There was settle- 
ment and survey. under the Bengal Tenancy Act and the record was prepared by 
the Settlement Officer and these 13 jamas were amalgamated and the rent shown 
to'be Rs. 170 odd. After the final publication of the record, an application was 
made by the landlord under section 105 of the Bengal Tenancy Act for assess- 


*Civil Rule No. 34 of 1927, against the order of thesDistrict Judge of Jesi 
dated the 7th December, 1926, reversing the order of the Munsiff rst Court, at 
Bongaon and remanding the case to him. 
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ment of fair and equitable rent. The main objection of the tenant defendant 
in that ` proceeding being that ehe did not hold one jama, but 13 separate 
Jamas under the landlord and the settlement officer was wrong in consolidating 
those jamas without hie consent. That proceeding was still pending. In the 
meantime the landlord instituted a rent suit with reference to one of those 
holdings. The Munsiff dismissed the suit, holding that the suit was not 
maintainable under section 109, Bengal Tenancy Act. On revision under 
secti@n 153 Bengal Tenancy Act, the District Judge reversed that decision and 
remanded the case for trial : 


Held, that the suit for rent was maintainable, sectton 109 of the Bengal 
Tenancy Act not being a bar: Nawab Bahadur of Murshidabad v. Ahmad 
Hossein (1) followed. Apurba Krishna Roy v.Shyama Ch. Paramanik (2) not 
followed. 


That the District Judge had jurisdiction to interfere under revisional power 
under section 153 of the Bengal Tenancy Act as the Munsiff declined to exercise 
jurisdiction wrongly on the ground that section 109 of the Act barred the suit. 

Application for Revision under section 115 of the Code of 
Civil Procedure by the tenant Defendant. 


Syit for rent, 
The material fagts appear from the judgment. 


Babus Bijoy Kumar Bhattacharya and Gour Mohan Dutt for 
the Petitioner. 


Mr, Sarat Chandra Roy Chowdhury and Babu Annada Charan 
Karkoon for the Opposite Party, 


* ‘The jadgment of the Court was delivered by 


Majumdar, J: This application arises out .of an application 
for revision by the defendant in a rent suit. The facts which 
give rise tothe present application are as follows: The defen- 
dant tenant held 13 Jamas under the plaintiff. There was 
settlement and survey under the Bengal Tenancy Act and the 
record was prepared by the Settlement Officer and these 13 Jamas 
were amalgamated amd the rent shown to be Rs. ryo odd. 
After the final publication of the record an application was made 
by the landlord under section 105 of the Bengal Tenancy Act 
` for assessment of fair and equitable rent. The tenant defendant filed 
objections in that proceeding. The main objection being that he 
did not hold one jama, but 13 separate Jamas under ‘the’ landlord 
and the Settlement Officer was wrong in consolidating those Jamas 
without his consent. That proceeding is still pending, the Settle- 
Officer not having come to any decision whatsoever upon ‘that appli- 


G) (1916) 25C. L.J. 356 3 21 C. W.N. 1004. 
{2} (1919) 24 C. W. N. 223. i 
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cation. In the meantime the landlord instituted a rent suit with 
reference to one of those- holdings. The learned Muasiff held that 
the present suit is not maintainable, regard being had to the provi- 
sions of sectidn*tog of the Bengal Tenancy Act. There was an 
application for revision before the District Judge. The District 
Judge came to the conclusion that the learned Munsiff was wrong 
in the view he has taken and he remanded the case to him” for 
trial of the case, š 
Before me three” points have been taken by the learned vakil 
for the petitioner. First that under section 109 the rent suit is 
not maintainable ; second that it was not open to the plaintiff to 
frame the suit or to proceed with the suit in the way he 
did ; and third the learned District Judge was wrong in exer- 
cising a jurisdiction not vested in him under section 153 of 
the Bengal Tenancy Act. With reference to thé first 
question as to the maintainability of the present suit under 
section rog of the Bengal Tenancy Act, I do not agree with the 
contention put forward by the learned vakil, Section ro§ says 
“ Subject to the provisions of section 109A, a Givil Court shall nots 
entertain any application or suit concerning any matter which is or 
has already been the subject of an application made, .suit instituted . 
or proceedings taken under sections 105 to 108,” Here the applica- 
tion was made by the landlord. ‘The subject matter of the applica- 
tion was ascertainment of fair and equitable rent. What the subject 
matter of a proceeding is must be ascertained by looking*into the 
application itself which initiates the proceeding. The learned 
vakil contends that in order to dispose of any application under 
section 106 of the Bengal Tenancy Act, provisions of section 1togA 
should be looked into ; and section ros gives a good deal of power 
to the Settlement Officer to decide questions which may be raised 
by the parties ancillary to the main question raised by the applica- 
tion itself. Those questions still :being ancillary questions, 
those will not form the subject-matter of the application made by 
the applicant which initiates the proceeding. A Judge may have to 
decide various matters and various issues which are raised by the 
parties in the course of the trial but certainly what the subject 
matter ofthe’ suit or application is, must be determined by looking 
into the application itself or the plaint of the suit itself, This ques- 
tion seems to have been raised in a case Nawab Bahadur of 
Murshidabad v. Ahmad Hossein, (1).. In that, case the facts are 
given correctly in.the head note. “Where inea proceeding instituted 


(1) (1916) 25 C. L. J. 556; 21 C. W. N. 1004. 
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by the landlord for settlement of rent under section 105, no questions Civin, 
as to tenants being Makurari Maurasi raiyats and not tenure-holders 1927. 

y haana 
and the lands held*by them, being not one tenure but distinct Strat Chandra 
raiyati holdings were raised, section tog was no bar’ fo the tenants Rakshit 


suing fora declaration of these rights.” This .is a converse case Mon Moai Panday, 
becange the subsequent suit was instituted by the tenant. In the nse 
coufse of the judgment the learned Judges referring to the objections Majumadr, F. 
that such a suit is not maintainable under section Top, say: me 
“ Whether the tenants were or were not aware of the proceedings 
under Chapter X, the fact remains that the matters now in contro- 
versy did not form the subject of investigation under section ros, 
Consequently, on a plain and literal reading of section 109, the — 
position cannot be maintained that the present suit concerns a 
matter which has already been the subject of an application under 
section’ 105. The appellant, however, urges us to put a wider 
construction upon section rog. He contends that, as in a case 
where section 11 Civil Procedure Code is applicable, a question 
which might and should have been raised is deemed to have been 
raised and decided, we should hold under section rog that a matter 
has been the subject of an application under section 105, whenever 
it might, if the defendant has so chosen, have been raised and 
decided under section ro5 read with section 1osA, .We are of 
opinion that this contention is unsound, If we were to accept the 
construction put forward by the appellant, we should have to read 
into section tog words which are not to be found there ; we can- 
not hold, on the analogy of the doctrine of constructive res judicata, 
that the jurisdiction of the Civil Court has been constructively 
excluded even when a point has been neither raised nor decided 
under section xro5 read with section rosA. In this connection, we 
may observe that sections 105 and 109 were inserted in the Bengal 
Tenancy Act by Act III.of 1898, B.C. Section 105A. was subsequent- 
ly introduced into the Bengal Tenancy Act by section 26 of Act I 
of 1907, B.C. But though the scope of section ro5 was thus 
widened and section rosA was included in section 109, the language 
of. section 109 was left unaltered. If the Legislature had intended 
to adopt.the view put forward by the appellant, the language of 
section rog would, no doubt, have ebeen suitably modified. As 
pointed out by this Court in a long line of .cases, amongst them, in 
Pandab Dowari v. Ananda Kishore (1), Sashi Bhusan v. Eshabar (2) 
and Sasi Bhusan Hasra v, Aswini Kumar Samanta (3) to attract the 


- 
(1) (1910) 12 C. L. J. 195 5 14 C. W. N. 897. 
{2) (1915) 19 C. W. N. 636. (3) (1912) 19 C. W. N. 637 Foot nate. 
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Civi. . operation of section rog, it is essential to establish that the civil 
1927: suit has for its subject a matter which has already formed a subject 
anes 


Sarat Chand: of an application under section 105. .These casgs were decided 
Rakshit before the introduction of section 105A into the Bengal Tenancy 
` Mon Mohan Panday. Act. ` But as the introduction of section ro5A has not altered for 
i our resont purpose the scope of section rog, section 109. must now 
be constrúed on the same lines as before the introduction of section 

aa TosA.” © . 

- This case was, followed subsequently in two other cases. I need 
not refer to them in detail. One is reported in 30 C. W.-N. page 
826 and the other in I. L. R. 53 Cale. page 475. The learned vakil 
tries to distinguish the last case on the ground, that there the learned 
Judges were correct: because section rog was no actual bar ; but 
referring to the arguments and pleadings of that appeal I find that 
it was objected that section 109 was a bar. But the learned fudges 
pointed out that the institution of a suit for rent was not a procee- 
ding under any of the sections of the Bengal Tenancy Act and as 
such section. 109, would not be a bar to the institution of such a’suit. 
With reference to the case reposted in 24 C. W. N, page 223 there » 
are stray observations which may go to support the learned vakil 
for the. petitioner ; ; but what the learned Judges had actually decided 
was whether-section 107 was applicable to the case and they said 
it would be. The learned Judges held (at page 225) with regard to 
the -decision of the Settlement Officer in that’case that “ we think, 
therefore that the decision of the Settlement Officer under’ section 
ros is.binding upon the plaintiff in the present case having regard 
to the ‘provisions of section 107 of the Bengal Tenancy Act.” 
Again on the same page the learned Judges observed: ‘“‘ In the 
present case, as we have seen, the question was directly raised and 
there was an express issue on thé point and even though the defen- 
dant did not adduce any evidence in Court, the decision of the 
Settlement Officer was open ‘to appeal, and ‘to Second Appeal to 
this Court.” But no such second appeal was preferred.* Inciden-. 
tally they referred to the bar under section rog. According to them 
reading the judgment closely, it would appear, that their opinion 
was that in such acase the defence taken in the written statement 
may form the subject matter of an application under section 109. , 
Regard ‘being had to the decided cases referred to above I prefer 
to follow them in preference to the one, Apurba Krishna Roy v. 
Shyawti.Ch, Paramanik (x). That disposes o the first contention 
of the learned vakil. . 


(1) (1919) 24 C. W. N. 223. 





Majumdar, F. 


Vou, XLVA] HIGH COURT, et 


As to the second point it is contended that the present suit is Civil. 
inconsistent with the plaintiff's application under section 105. I do 1927. 
not find that this «question was raised before the District Judge. Ga Chan ER 
It is for the first time raised before me, With reference to this Raksit 
point I observe that so far as the plaint is concerned (a part of the Mon Mohan Panday. 
plaint has been read out to me), I do not find that he accepted the ee A 
consolidation ; if such consolidation had been accepted, the result Seto W 


would have been to put the plaintiff out of Court. But fram what . 
has been read out to me I do not understand the plaint to.be in 
that way. 

As to the third objection that is, the District Judge has no 
jurisdiction to interfere under section 1 53, I think the learned 
District Judge had such jurisdiction regard being had to the fact 
that the learned Munsiff declined to exercise jurisdiction, wrongly 
on, the ground that section 109 barred the present suit and what 
he did was not to go on with the suit but dismissed it, In these 
circumstances I think the learned District Judge was perfectly 
justified in interfering under the revisional powers under section 153 
of the Bengal Tenney Act. All the points having failed—the Rule 
is discharged with costs. I assess the hearing-fee at two gold 
mohurs, i 


A. T, M. ~ Rule discharged. 


APPELLATE CIVIL. 


Before Mr, Justice B. B. Ghose, and Mr, Justice S. C. Mallik, 


NALINAKHA SINHA 


Civit, 
i V. 1927. 
° RAM TARAN PAL AND OTHERS* March, 16. 


Putni sale—Setting aside of—Puini Regulation (VITI of 1819), See, r¢~-Suitt 
for declaration and for confirmation of possession, if maintainable ~Plaint, 
amendment of —Violating right of defendant—Limitation Aet (dX of t908), 
Sch, I, Art, ra(dj)—Appeal against interlocutory order— Estoppel— Receipt 
of cost, $ 


*Appeal from Appgjlate Decree No, 1363 of 1924, against the decree of B, 
Mukherjee Esq., DistricteJudge of Murshidabad, dated the 26th May, 1924, 
reversing that of Babu Ashutosh Pal, Subordinate Judge of Murshidabad, dated 
the goth June, 1922, 
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If an interlocutory order is made in favour of one party but for some reason 
costs are allowed unconditionally to the ihsuccessfuf party, the latter is not pre- 
cluded from questioning the order on appeal by accepting the costs of the 
hearing. ee 


A sale held under Putni Regulation can only be set aside by a suit under sec- 
tion 14 of the said Regulation within one year under schedule I article 12(d) of 
the Limitation Act, and cannot be challenged by proceedings of a diffegent 
character, 


When = suit is brought for declaration of title and confirmation of possession, 
the Court generally allows an amendment asking for recovery of possession if it is 
found necessary to give the plaintiff the appropriate relief, But no amendment 
can be allowed which entails a violation of the right of the defendant obtained on 
the ground of limitation, f 


A suit by the purchaser in the previous putni sale and his assignee against the 
zemindar, who is the purchaser of the putni in the subsequent sale under the Putni 
Regulation, his assignee, and the original putnidar for a declaration that tht putni 
sale is illegal and void and for confirmation of possession, is not one for setttng 
aside the sale under section 14 of the Putni Regulation, Even if the suit be for 
recovery of possession, it will not come under the Putni Regulation, 


Appeal by Defendant No. 6. 
Suit to set aside putni sale. 


© 


The material facts appear from the judgment. 


Messrs. S. C. Boseani S. C. Maiti and Babu Detect Charan 
Mukherji for the Appellant. 


Babus Brojo Lal Chakravarti and Gopendra Nath Was for* 
Respondents, 


Babu Narendra Krishna Bose for Defendant No. 1 Respondent. 
The judgments of the Court were as follows :— 


B. B. Ghose, J:—This is an appeal by defendant No, 6 against 
the judgment and decree of the District Judge of Murshidabad 
reversing those of the Subordinate Judge of that place. Two plaintiffs 
brought the suit out of which this appeal has arisen. Defendant No, 
r was the zemindar of the property in question. He gave a® usufruc- 
tuary mortgage of the property to defendants Nos. 2 to 5 with posses- 
sion. Within the zemindary there was a patni which is said to have 
been in the possession of proforma defendants Nos. 7 to 12. Defen- 


dants Nos.2 to's being in possassion of the interest of the zemindar 


brought the patni to sale under Regulation VIII of t819 on the rst 
of Jeyth 1325 B. S. At that sale the patni was purchased by plaintiff 
No. 1, It is alleged that the plaintiff No. 1 conveyad 8.annas share in 
the patni to plaintiff No. 2. The plaintiffs after” their purchase, did - 
not pay the patni rent. For the arrears of the year 1326 B. S, the 
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patni was again put up to sale on the ist.of Jeyth 1327 B. S. under 
Regulation VIII of 1819 “and it was purchased by defendant No, t. 
Defendant No. 1 heipg the zemindar himself he created a patni with 
regard to the property in favour of defendant No. 6. The present suit 
was brought on the 18th of May 1921. The question is as to the nature 
of the suit: The plaintiffs originally brought the suit as one for a de~- 
clarftion that the sale on the rst of Jeyth 1327 is illegal and void 
and goes not affect the plaintiffs’ right. They alleged that they, the 
plaintiffs, were in possession notwithstanding the Regulation sale ; 
and they made various statements as regards the right of defendants 
Nos. 2 to 5 to the property in question and also with regard to the 
service of notices required under the Regulation. There was also a 
prayer for confirmation of possession. Various questions were raised 
in the trial Court. The Subordinate Judge decided the important 
issues against the plaintiffs, and dismissed the suit. The principal 
questions decided by him were that the plaintiffs were out of 
possession and could not therefore maintain a suit for a merely de- 
claratoty decree under section 42 of the Specific Relief Act; that the 
defendant No. 2 was*entitled to bring the patni to sale underRegula- 
tion VIII of 1819 ; and that the notices required to be served under 
the Regulation were duly served. Against that decree only plaintiff 
No. 2 preferred an appeal to the Court of the District Judge. Plain- 
tiff No. xı was not a party to the appeal either as appellant or as res- 

pondent, Before the appellate Court the appellant, plaintiff No. 2 
only applied for amendment of the plaint. Notwithstanding the 
objection of the respondents the learned Judge allowed the amend- 
ment asked for, which was to this effect: That if the Court holds 
that the plaintiffs were dispossessed by the defendants a decree for 
khas possession may be made in favour of the plaintiffs and the 
plaintiffs may be directed to pay the ad valorem court fee. This 
amendment was made on the 2ọth April, 1924. After having 
allowed the amendment the District Judge was of opinion that the 
question as® regards the maintainability of the suit did not any 
longer arise. He next decided the other questions raised in the 
case, namely, first, whether the predecessor of defendants Nos, 2 to 
. 5 had any right to put up the property to sale under, Regulation 
VIII of 1819, and, secondly, whether*the usufructuary mortgage 
in favour of the predecessor of those defendants was invalid and 
void in law. These two questions he decided against the plaintiffs. 
The third question ewas with regard to the service of the requisite 
notices, This he decided in favour of the appellant and thereupon 
he allowed the appeal and made this decree : that the patni sale in 
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question be declared void and the plaintiffs be restored to possession 
of the patni mehal (as it stood before the sale in question) ousting 
the defendants therefrom. Defendant No. 6, «Who. took the patni 
from the defendant No. r after his auction purchase in Jeyth 1327 
B. S., is the appellant in this Court and he has made plaintiff 
No. 2 and the other defendants, respondents in this appeal. 

The contention on behalf of the appellant is, first, that® the 
suit isnot a suit as contemplated under section 14 of Regulation 
VIII of r8x9 and that it is the only suit that is allowed- to the 
previous patnidars under the law for reversing the patni sale under 
the Regulation, The second contention is that the amendment of 
the plaint ought not to have been allowed having regard to the 
fact that at the time when the amendment was allowed the right 
of the plaintiff was barred by. limitation and the valuable right 
acquired by defendant No. 6, the appellant before us, was “affected 
by this amendment. It was also endeavoured on behalf of the 
appellant to show that the decision of the lower appellate Court 
with regard to the question of notices was arrived at upon‘insuffi- 
cient grounds and on erroneous reasonings. With regard to the 
last ground it is not possible for us to examine the findings of the 
learned Judge in the Court below. These are questions of fact 
and I do not think we can interfere with his finding in second 
appeal even if the reasons of the learned Judge be unsatisfactory, 
The only questions which’ remain to be decided are, first, with 
regard to the question of amendment, secondly, whether the suit 
as framed is maintainable under the law. 

Before I deal with the arguments on behalf of the appellant the 
ground should be cleared by disposing of two objections raised on 
behalf of the respondent plaintiff No. 2 who will henceforth be 
described as the respondent. Defendant No, 1 appears in this 
Court and he supports‘the argument of the appellant, It is urged, 
first, on behalf of the respondent that this appeal is not maintain- 
able on the ground that’plaintiff No, 1 has not been made a party 
respondent. Plaintiff No. 1 was nota party in the lower appellate 
Court. He did not appeal against the decree of the Subordinate 
Judge and it may be taken that he was content with the decree 
that was passed by the trial Court. It is urged that the effect of 
the decree of the District Judge is that it was in favour of the 
appellant before that “Court, ‘that is plaintiff No.2, as well as 
plaintiff No. 1 who was no party,to the appeal and that in order 
to have the decree set aside by his appedl here, defendant No. 6 
was bound.to.implead - plaintiff No. x along with plaintiff No. 2 in 
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this Court, Not having done so the appeal is. incompetent. In.my 
judgment no substantial reason has heen shown in support of this 
contention. If the appellant had impleaded that plaintiff in this 
Court he might have Come and said, “ I have no congexgn with the 
case since it was disposed of by the trial Court. I was satisfied 
with that decree and did not further question the right of the 
deferflants. The appellant having dragged me up here unnecessarily 
is bound to pay me the costs whatever might be the result of 
his apeal”. What answer could then the appellant have to that 
claim? No authority has been cited: before us in support of 
the contention that the absence of that plaintiff makes the 
appeal infructuous. Ido not therefore think that the appellant 
was bound to make that plaintiff a party to this second appeal 
and that the appeal should fail on that ground. The next objec- 
tion urged is this: That with regard to the application for 
ameitdment of the plaint before the District Judge he.’ heard 
the pleaders of both sides and he made the order in favour of 
the plaintiff appellant allowing the respondents costs for that 
hearing. As the gespondents have realised the costs, it is not 
open to them to contend here on appeal that the amendment 
was wrongly allowed. J am unable to accept this contention. If an 
interlocutory order is made in favour of one party but for some 
reason costs are allowed unconditionally to the unsuccessful 
party, I do not think that the unsuccessful party ‘is precluded 
from quéstioning the order on appeal by accepting the costs of 
the hearing. ‘This argument seems to meto be of no subs- 
tance, 

I shall next deal with the questions raised by the appellants 
namely whether the amendment was properly allowed or not 
and if so allowed what would be its effect. One defect in the order of 
amendment is that the plaint was the plaint of two plaintiffs. 
‘The application for amendment was made by only one of them, 
without any reference to the other, Whether the plaint of two 
persons can be amended on the application of one of them seems 
io be a matter of doubt, but apart -from that, the question in 
this case is with regard to the substance of the amendment. It 
is argued on behalf of the appellant that this amendment. takes 
away the valuable right which the appellant had acquired by 
reason of limitation. The respondent on the other hand contends 
that all the necessary facts were stated in the plaint and the 
amendment was only a verbal amendment which does not alter the 
nature of the suit. Strong reliance is placed on the case of 
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Charan Dass v. Amir Khan (1). It is argued that the present case 
bears a strong resemblance eto the case before the Judicial 
Committee. ` : 

There an amendment was allowed under fetuliar circumstances 
which was asked for inthe trial Court but was refused. That 
case and the present seem to me to be quite different in essen- 
tial matters, which I need not state. in detail. Itis quite® true 
that where a suit is brought for declaration of title and confirma- 
tion -of possession, the Court generally allows an amendment 
asking for recovery of possession if it is found necessary to 
give the plaintiff the appropriate relief. But the difficulty in 
the present case does not seem to me to lie there. The sale 
isin this case held under the provisions of ‘the statute and 
the statute provides how a suit can be brought for setting 
aside a sale held under it, In my judgment a sale held under 
the Regulation can only be set aside by a suit as provided finder 
section 14 of Regulation VIII of 1819 and it cannot be challenged 
by proceedings of a different character. The relevant provisions 
of the law are contained in paragraphs 2 and 3of the first clause of 
section 14 of Regulation VIII of 1819. They are these: “It 
shall, however, be competent to any party desirous of contesting the 
right of the zemindar to make the sale, whether on the ground 
of there having been no balance due, or on any other ground, to sue 
the zemindar for the reversal of the same, and upon establishing a 
sufficient plea, to obtain decree with full costs and *damages. 
The purchaser shall be made a party in such suits, and upon decree 
passing for reversal of the sale, the Court shall be careful to indem- 
nify him against all loss, at the charge of the zemindar or person 
at whose suit the sale may have been made.” Sucha suit as this 
must be brought within one year under Article r2(d) of the Limi- 
tation Act. The limitation for this suit as originally framed is 
6 years and the period of limitation for the suit for possession, as 
amended, is r2 years. This suit cannot be held to be,one under 
the Regulation, The suit was brought not only against the zemin- 
dar and the purchaser but also against defendant No. 6 who had 
derived his title from the purchaser, as well as the previous owners 
of patni before the sale of 132 25 Under these circumstances it ‘can 
hardly be held that the preseht suit as originally framed or even 
after the amendment was one for setting aside the sale under the 
Patni Regulation. That the District Judge | who allowed the 
amendment did not treat the suit as such is apparent from the fact 


(1) (1920) L. R. 47 I. A. 255. 
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that no provision was made in, his decree for indemnifying the 
purchaser at the auction. sale. The right of the purchaser to bring 
a suit against the zemiadar was barred when the amendment was 
allowed on zgth April 1924. It cannot also be said that the plain- 
tiffs brought the suit in the present form under any misapprehen- 
sion, Suits for setting aside a patni sale are quite common and it 
is not explained why the suit was. brought in such a form or why 
no proper amendment was asked for in the trial Court in spite of 
an objection raised by the defendants. As a rule we are always 
willing to “allow amendment of pleadings in a proner case 
and might have allowed itin this case even here, in order to 
make this a suit under the Patni Regulation had not the rights of 
others been prejudicially affected. Defendant No. 6 has paida 
considerable sum of money as selami in order to obtain a patni 
from the zemindar, By allowing an amendment the valuable right 
which defendant No.6 has obtained on the ground of limitation 
will be prejudiced. On general principles therefore such amend- 
ment should not be allowed. 

Under these cifcumstances in ney judgment this appeal 
should succeed the plaintiffs’ suit dismissed with costs. Plaintiff 
No. 2 alone will be liable for the costs in this Court as well 
as in the lower appellate Court, 

Mallik, J.—I agree. 


A, TM, í Appeal allowed, 


PRIVY COUNCIL. 


PRESENT :— Viscount Haldane, Lord Shaw and Lord 
Warrington of Clyffe. 
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Proceedings, stay of—Presidency Towns Insolvency Act (Act III of 1909), S, 22— 
Discertion of Court—Non-interference on appeal, ~ 
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Whether or not the Court shall exercise the power given toit by S. 22, 
Presidency Towns Insolveney Acts1900, of staying the proceedings is entirely one 
of discretion. : 

Where thi$ discretion has been judicially exercised by the primary Court, it will 
not readily be interfered with by a Court of appeal. 

On the 6th August, 1924, the appellant was adjudicated insolvent by the Court 
of the District Judge of Birbhum. ‘Then on the 15th September, the res®ondent 
firm filed a petition “in the High Court of Calcutta on the Original Side in Insol- 
vency Jurisdiction, making a claim to money, and that was supportetl by an 
affidavit. On the 17th March, 1925, the High Court in its Insolvency Jurisdiction 
treated itself as having jurisdiction and made an order adjudicating the appellant 
insolvent : 

Held, that as there seemed to be some suspicion that the proceedings at 
Birbhum were not proceedings which were in the best interest of the creditors, 
it was better that the jurisdiction should be exercised by the High Court. 


That the Court had a discretion, it had jurisdiction, but might havé had, ata 
subsequent stage, to restrain the exercise of that jurisdiction in any way which 
the circumstances required. 

Appeal by Insolvent-debtor from the High Court of Calcutta.- 

The facts of the case sufficiently appear fiom the judgment of 
the Judicial Committee. ° 

Parikh for the Appellant. 

Kenworthy Brown for the Respondent. 
The judgment of their Lordships was delivered by 


Viscount Haldane :—In this case the only real question is 
whether the High Court had jurisdiction to make thé order that 
was made at Calcutta, adjudicating the appellant insolvent, The 
history of the case is that on the 6th August, 1924, the appellant 
was adjudicated insolvent by the Court of the District Judge of 
Birbhum, ‘Then on the 15th September the respondent firm filed 
a petition in the High Court of Calcutta on the Original Side in 
Insolvency Jurisdiction, making a claim to money, and that was 
supported by an affidavit. Some controversy was at first raised by 
the appellant on this matter, and it was alleged that the High Court 
had no jurisdiction. On the ryth March, 1925, the High Court 
in its Insolvency Jurisdiction- treated itself as having jurisdiction 
and made an order adjudicating the appellant insolvent. Then 
there Was an appeal to the High Court and the High Court agreed 
with the learned Judge, who decided for insolvency, and held that 
he was acting under his jurisdiction in accepting, upon the petition 
which was yerified by affidavit, that the acts of insolvency against 
the debtor had been established and that the Court was not 
hampered by the proceedings in the other Court. Then leave to 
appeal was given and the appellant comes here, 
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What the appellant says is this. He does not dispute the 
jurisdiction which arises “under the Insolvency (Presidency Towns) 
„Act, 190g, but hę ‘says that, having regard to section 22 of that 

; Act, it was wrong to make the order that was made at Calcutta. 
» Section 22 is in these terms : 


Where it is proved to the satisfaction of the Court that insol- 
vency proceedings are pending in any other British Court within 
or without British India against the same debtor and that the 
property of the debtor can be more conveniently distributed by 
such other Court, the Court may annul the adjudication or may 
stay all proceedings thereon,” : 


Their Lordships think that makes it quite clear that the High 
Court in Calcutta had power to stop these proceedings and to say 
it is more convenient that matters should go on at Birbhum; but 
there seems to have been some ‘suspicion that the proceedings at 
Birbhum were not proceedings which were’ in the best interest of 
the creditors and that it was better that the jurisdiction should be 
exercised by the High Court, and accordingly the High Court 
Judge exercised his jurisdiction, afd, on appeal to the Court of 
Appeal, the view taken by Mr, Justice Buckland in so deciding the 
case was affirmed, 


The judgment of the Court of Appeal, so far as is material to 
referto it, said this : 


“ Frdm the minutes it appears that it was not contended that 
the Court had no jurisdiction to make the order prayed for, and it 
also appears from the minutes that the matter that was argued was 
that inasmuch as there had been an adjudication in Birbhum this 
Court should not make .a further adjudication order in Calcutta. 
From the minutes it also appears that the learned Judge held that 
the adjudication order in Birbhum did not interfere with his juris- 
diction to make the adjudication order in this Court, and he stated 
that it wasopen to any party to make such an application as he 
-might be advised to make under the provisions of section 22 of .the 
Presidency Insolvency Act ”—which is the section ‘quoted above— 
“ for a stay of proceedings.” 


Then the judgment of the Court of Appeal goes ‘on to say that 
counsel who conducted the case in the lower Court on behalf of the 
insolvent, on being asked ‘by them the question, expressly stated 
that he did not‘dgsire to raise the contention urged in the affidavit 
with regard to the jurisdiction of the Court to deal with the matter, 
having regard to the place of residence and business of the debtor, 
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thus clearly showing that the debtor was treated as being within 
the ambit of the insolvency jurisdiction of the Calcutta Court, 

The whole point, therefore, became thisg ,There being this 
order in the ‘first Court, there should not be a further order in the 
other Court ; but the Court of Appeal is of opinion that in the 
circumstances 

“ The learned Judge had authority in his discretion, notwitlfstan- 
ding the previous adjudication in Birbhum, to make an adjudigation 
here, and that he exercised a discretion in making such an order, 

which is not a discretion which should be interfered with by a 
Court of Arreal, After all, as the learned Judge has pointed out, 
it was open to any party who so desired, notwithstanding the fact 
that an adjudication order had been made, on proper materials to 
satisfy the Court that the proceedings in Calcutta should be stayed, 
having regard to the insolvency proceedings that were goirfg on in 
the Court at Bribhum, The result is that there is no substance 
in this appeal or in the argument by which it is sought to support 
the appeal.” . 

Their Lordships take the,same view as the Cout of Appeal. 
They think that, for the- reasons given by the learned Judges there, 
and having regard to the language of section 22,there is no substance 
in the point that is now made, The Court had a’ discretion, it had 
jurisdiction, but might have had, at a subsequent stage, to restrain 
the exercise of that jurisdiction in any way which the circumstances 
required. The circumstances, in the opinion of the Céurt below, 
did not require that the jurisdiction should be restrained, and their 
Lordships can well understand that ‘the Court below was justified 
in its refusal. In any event, their Lordships do not propose to 
interfere with the discretion so exercised. 

The result is that the appeal fails, and must be dismissed with 
Their Lordships will humbly advise His Majesty accordingly. 
Solicitors for the Appellant. 

Solicitors for the Respondent. 


Appeal dismissed, 


costs. 
Chapman- Walker & Shephard : 
Oswald, Hickson, Collier & Co: 


K.J. R. 
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Liability-—Drawer of bill of exchange to reimburse holder for value on dishonour 
by acceptor—Negotiable Instruments Act (XXVI of 1881), S. 30—D{A draft 
~~ Confirmed credit—Deletion of words in printed mercantile contract. 
Drawers of bills of exchange who discount them with a Bank are bonnd, in 

case of dishonour by the acceptors, to compensate the holder for value (that is, 

the Bank) unless they (the drawers) can show that, when they discounted the 
bills, they bargained that the transaction should be without recourse. To relieve 
the drawers from.their liability and to limit the Bank’s prima facie right of 
recourse against themselves (the drawers), they must show some contract with 
the Bank to that effect, or some breach of contract or of duty on their (the 

Bank’s) part, which would have that effect in law. 

Where drawers, wien discounting the de&fts, made over documents of title 
(bills of lading) to the discounting Bank, and the dratts were marked DJA 
(which meant ‘‘ Documents against acceptance”): 

Held, that the drawers’ description of the drafts as D/A was, in effect, 
a direction by them to the Bank to surrender the documents to the acceptors 
against their acceptance. Consequently, on the Bank presenting the drafts for 
acceptancé to the drawees, and acceptance being duly given, the Bank were 
justified in handing over the shipping documents to the acceptors. On the drafts 
being subsequently dishonoured at maturity by the acceptors the drawers became 
liable to reimburse the discounting Bank. There was, under the circumstances, 
no misdealing by the Bank with the drawers’ rights by way of security as would 
afford any answer to their (the Bank’s) action. 


The incidents of a “‘ confirmed bank credit” discussed. 


Where words in a printed form of a mercantile contract are deleted, the 
~ effect is the same as ifthe deleted words had never formed part of the print 


at all. e 
Appeal by Defendants from the High Court of Calcutta, 


The facts of the case sufficiently appear from the judgmeut of 
the Judicial Committee, 

F, B. Merriman, K. C. and J. Nissim for the Appellants. 

Sir Herbert Cuniife, K, C. and M, R. Jardine for the Respon- 
dents, 

The judgment af their- Lordships was delivered by 


Viscount Sumner : The appellants in this case were sued in the 
High Court at Calcutta, as drawers of four bills of exchange, by the 
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Pre, respondents, who discounted them, the bills having-been dishonour- 
1927. ed at maturity by the accéptors, Messrs. George Knowles and Com- 

M. A. Peat and Dany, Limited, of London, The decision-went agaist them both at 
Sons, Limited the trial and on appeal, but the High Court granted their certificate 


The Internationa! for leave to appeal to His Majesty in Council. 


Banking Corporation pa : 
liens [he appellants are export merchants in Calcutta, and on the 


Viscount. Sumner. oth August, 1923, they offered two drafts for discount to the respon- 
dents, who are bankeys there. ‘Iwo others for the same amoufits 
were sent on the 6th September. ‘The second transaction was a 


mere transaction of course, following on the first. 


The documents:were put before Mr. ‘Thompson, the respon- 
dent’s manager, and on his approval of them the drafts were 
discounted. In addition to the two drafts, there were a bill of 
lading for 2 5 bales of gunnies to be delivered at Dundee and an 
invoice and mills’ specification relating to them. -By arrangemeht, 
an insurance policy was to be and was produced in England and it 
need not be further referred to. ‘There was, further, a letter of 
advice, dated the 18th June, 1923, from thg Eastern Bank, 
Calcutta, to Messrs. Sassoon and 1 Company, and a memorandum 
from Messrs. Sassoon and Company, containing their request for 
discount, the amount to be passed to their credit, 


This memorandum showed a conversion of the amounts 
` . ind 
of the two drafts, viz., £696. 10s, into rupees at Is. 4 d, ase 


per Messrs. T. S. Apcar and Company’s contract, dated 
the trth May, 1923, being the amount for which credit 
was asked. The drafts were thus described: “For our 3 M/St. 
` DJA drafts “2048 and 2z2o48A on Messrs. George Sian and ` 
Company, Limited, London”, and they bore the words. ‘ value 
received for 25 bales gunnies shipped per s.s.° Malancha’ to Dundee 
drawn under L./Agreement No. 237, dated thé goth May, 1923, sign- 
ed with theEastern Bank, Limited, London, as per advice dated’ the 
18th June, 1923;” but, except as showing the existence of some rele- 
vant agreement, with particulars to identify it and connect it with 
this particular transaction, these words do not carry the present case 
any further? The bill of lading for twenty-five ‘bales of - gunnies ship- 
ped by J. S. Ezra made the goods deliverable to order, and, _was 
dated the 2nd August, and thei invoice, dated the 8th August, was 
an invoice of goods by Messrs. Sassoon and Company for account 
of Messrs. George Knowles and Company, Limited, for the net 
amount of £696. Tos, $ 
Although in ‘thé evidence nothing was wea disclosed -ag 
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to the relations of Messrs., Sassoon gnd Company and Messrs. 
Knowles and Company, the transaction, so’ far, was of the most 
ordinary type. The contract with Messrs. Apcar had been made by 

„that frm as exchange brokers between Messrs, Sassoon and Com- 
pany and the International Banking Corporation, Messrs. Sassoon 
and Company, having sold.the gunnies forward to Messrs. George 
Knowles and Company, wished to protect themselves against 
fluctuations in sterling exchange before the shipping date arrived. 
Accordingly, they at once made a contract, by which they became 
entitled to discount for their approved drafts later on at the rate 
current on the day of the contract itself. ‘They were, in a word, 
content with their profit on the sale, and had no mind to speculate 
in exchange as well, 


On examining the documents put before him, Mr. ‘Thompson 
apprehended the nature of the transaction above stated quite as 
fully as was necessary, though Messrs. Knowles and Company and 
the terms of their purchase contract were unknown to him. Messrs, 
Apcar’s exchange comtract was for “approved bills of exchange, 

eo 


drawn at 3 M/St. D/A on London at the exchange of rs. ad. per 


rupee,” with certain options for shorter or longer terms at rates 
fractionally higher or lower as specified, and the letter of advice 
from the Eastern Bank, Calcutta, sufficed, even if Messrs. Sassoon 
and*Company’s name had not done so, to secure’ his approval of the 
drafts on behalf of the respondent bank, Accordingly, Mr, Thomp- 
son passed on the shipping’ documents to be examined by his 
shipping department and, being found in order, they were sent 
with the discounted drafts to London to be dealt with there. The 
form in which the International Banking Corporation instructed 
their London correspondents was, of course, a -domestic matter 
and gave the appellants no further rights. ‘he obligations arising 
out of the discounting of the drafts under the circumstances of this 
case were obligations which, as between these parties, arose in 
Calcutta. As the letter of advice required, the amount and date 
of this discount transaction were endorsed on it, and stamped with 
the ‘respondent bank’s name, Messrs. Sassoon and Company got 
credit for their Rs. 10,326-7-9. On the ofher hand, the respondents’ 
correspondents in London, duly following out their instructions, 
presented the _drafts for acceptance to Messrs. Knowles and 
Company on the 28th’ August, and .acceptance being duly given, 
handed over thé documents to them, Unfortunately, the acceptances 
were all dishonoured at maturity, in the case of the.first -two at the 
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beginning of December. The: events relating to the other two drafts 
sued on were in all respects similar, and, do not require to be 
further mentioned. a. 

On the face of the bill transaction, the respondents were entitled 
to recourse against Messrs, Sassoon and Company. By their 
pleadings, the latter contended that pursuant to Messrs. Apear’s 
exchange contract, the International Banking Corporation purchased 
the drafts and no longer had the right of recourse against the 
drawers, that would, prima facie, have belonged to the holder for 
value ; that in view of the existence of a confirmed credit, of which 
the International Banking Corporation had notice, they ought to 
have delivered the bills of lading to the Eastern Bank, Limited, 
in London, and not to Messrs. George Knowles and Company ; 
that the appellants being precluded by this misdelivery from recover- 
ing the price of the gunnies from the Eastern Bank, were accordingly 
discharged from their liability on the bills to the respondents, and, 
in the alternative, that, if the respondents’ liability for this misdeli- 
very sounded in damages only, the amount of such damage Was the 
same as the amounts of the bills, and cofild be set off so as to 
extinguish any liability on the bills. No custom of merchants or 
bankers as to confirmed credits in connection with documentary 
bills or otherwise was pleaded, proved, or relied on, At their 


' Lordships’ bar the appellants’ counsel did not insist on the contenti- 


on that the mere negotiation of the drafts pursuant to the exchayge 
brokers’ contract was in itself an out-and-out purchase of them by 
the Banking Corporation without recourse to the drawers in any 
event, and the question whether the remedy was by way of set off 
or only of counter claim for damages was not debated before them, 


The conclusion of the Trial Judge that the transaction disclosed 
nothing to relieve the drawers from their liability was affirmed by . 
the High Court, the learned Judges holding that the question really 
turned on the documents, and that whatever assumptions might be 
madé ‘in favour of Messrs, Sassoon and Company as‘regards their 
transaction with Messrs. Knowles and Company, the description 
which .they gave of the drafts, unaccompanied by any explanation 
limiting, the effect of D/A as a description, entitled the International 
Banking Corporation to surrender the bills of lading to the 
acceptors on getting their acceptance, as they did. 

The facts are as follows. Messrs. Knowles and Company became 
known to Messrs. Sassoon and Company as early as September, 1922, 
and, after some correspondence, a contract was concluded between 
them on the 1th May, 1923, for twenty-five bales of gunnies per 
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month, to be shipped from July to September, So far as the evidence 
shows Messrs. Knowles and Company Were then in reasonably good 
credit, nor does it appear that their insolvency was suspected until 
the time when they dishonoured their first acceptances. * They were 
throughout personally unknown to the International Banking 
Corporation. 

The terms on which Messrs. Knowles and Company from the 
first proposed to deal and ultimately did deal with Messrs, Sassoon 
and Company included the following :—the pride was c.i.f. U.K. 
and reimbursement was to be by drafts at ninety days’ sight against 
` confirmed credit, to be opened in the sellers’ favour upon the 
conclusion of each contract. After the first purchase and sale had 
been concluded, the Eastern Bank in London wrote to its branch in 
Calcutta on the 31st May, 1923, enclosing copies of letters of agree- 
ment with that bank signed by Messrs. George Knowles and 
Company on the previous day and described as being “in favour of 
Messrs. Sassoon and Company available to be presented at three 
month¢ sight against full shipping documents.” While this letter 
was in the post Messrs. Sassoon and Company cabled to Messrs. 
Knowles and Company on the 5th June, “ Referring to your letters 
of credit, they must be confirmed irrevocably.” ‘Thereupon, on the 


rgth June, the Eastern Bank in London cabled to its Calcutta | 


branch that the letters of agreement signed by Messrs. Knowles and 
Company, of which copies had been forwarded, were “ now confirm- 
ed credit?” The communication itself, which had obviously been 
made by Messrs, Knowles and Company to the Eastern Bank in 
London between the 5th and igth June, is not in evidence, but 
Messrs. Knowles and Company’s letter of agreement addressed to 
the Eastern Bank in London and dated the 30th May, is endorsed 
by some one in pencil, “ Made confirmed credit, 15th June, 1923.” 
It is sufficient to quote from it the following :— 

“ We hereby authotise and request you and your agents in 
Calcutta to give banking facilities and accommodation ...... against 
and/or negotiate on or before 15th October, 1923, any ...... bills 
verges not exceeding three months after sight and drawn on us by or 
endorsed by Messrs. A Sassoon and Sons, Limited, and ...... we 
hereby agree duly to accept any such bill or bills for any sum or 
sums not exceeding in the aggregate £2,080, and to pay the amounts 
of such bill or bills at maturity. 

“ The drawers ang/or endorsers and/or the holders of such bill 
_ or bills will hand over, but merely by way of collateral security, to 
you bills of lading for merchandise......and we agree that, in case 
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ww H : eih: 
M. A. Sassoon and the said merchandise......aifd apply *the net proceeds...,..towards 
Sons, Limited payment of the said bill or bills.......... . 


The tenata “ It is further agreed that the granting of. “the said facilities and 

Banking Corporation accommodation and/or the negotiation of any bill or bills above 

‘Viscount Sumner,  Yeferred to shall be optional, and that this agreement cannot- be 

5, es either revoked or altered in any way except in writing włth the 
express consent of your bank..........” ; 

Of this document, which appears to have been headed “A gree- 
ment from London No. 2 (with recourse),” no copy was sent to 
Messrs. Sassoon and Company, though a copy was sent to the 
Eastern Bank’s Calcutta Branch. On the 18th June, however, the 
Calcutta Branch sent to messrs. Sassoon and Company a letter of 
advice, of which the following parts are specially material :— 

“ We beg to inform you that an advice has reached us*from our 
London office of letter of agreement, No. 237, signed by G, Knowles 
and Company, Limited, authorising us to negotiate a bill or bills 
drawn by you on George Knowles and Company....... © 

_* We are informed that bills of lading for merchandise, together 
with the relative invoices and policies...... will be handed to us, 
Such bills of lading should be presented to us in complete sets, 
made out ‘to order,’ blank endorsed and marked by the shipping 
company ‘freight paid.’.... 

“ We have pleasure in informing you, that we are prepared at 
our option as usual to make advances against and/or negotiate ‘any 
bill or bills drawn in compliance with the terms of this letter.” 

This letter of advice was on a printed form, and after the above 
words “ of this letter,” the form proceeded as follows :— 

“ It being understood that this is nota confirmed bank credit, 
and you are in no way released from the ordinary liability of 
drawers.” : 

These last words from “ it being ” to “ of drawers,” were deleted, 
and after the signature of the Eastern Bank of Calcutta there 
followed two additions, viz. 

“ Please note that this REES is a confirmed credit, : 

“ When offering drafts for negotiation under this authority, it is 
imperative. that this letter be produced to enable the negotiating 
bank to note payments on the back hereof.” 


On these documents the following observations arise, (1) -It 
was apparently part of the appellants’ argument that the deletion 
-of thé words in the form “ you.are in no way released from the 
ordinary liability of drawers.” in combination with the added words, 
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“ this authority is a confirmed credit,” imports that “ you are in 
some way released from ‘that liability.” . Their Lordships cannot 
accept this, Theresis a good deal of authority, now old, about the 
effect of deleting words in a printed form of mertahtile contract, 
which it is not now necessary to cite, but they take it to be settled, 
in such a case as this, that the effect is the same as if the deleted 
words had never formed part of the print at all. The words 
expressly added of course, remain to be construed. 

(2) The letter of agreement, signed by Messrs. Knowles and 
Company, contains only the authority given and the promise made 
by that firm tothe Eastern Bank, Limited. So far as the record 
goes it is not shown how Messrs, Knowles and Company and the 
bank arranged that the bills of lading should reach the latter in 
case the drafts were discounted elsewhere, nor is any actual agree- 
ment disclosed by which Messrs. Knowles and Company undertook 
to accept drafts presented by other parties, though no bills of lading 
were tendered. The general effect of the bank’s undertaking and 
liability may be easily surmised, but their precise terms must have 
been a matter of xpress arrangement between these two parties, 
and the actual undertaking of the Eastern Bank in London, which 
almost certainly was in writing, was not disclosed. 

(3) What the Calcutta Branch of the Eastern Bank conveyed to 
Messrs. Sassoon and Company in their letter of advice, which was 
all the information that the latter had about the terms of the agree- 
ment between Messrs, Knowles and Company and the Eastern Bank 
in London, was confined, except for the second addition above set 
out, to transactions, in which Messrs. Sassoon and Company would 
send drafts, with documents attached, to the Eastern Bank in Cal- 
cutta for discount, and would then hand over to the bank drafts and 
shipping documents against payment or credit of the relative sum in 
rupees. Thenceforward the discounting bank would hold both 
drafts and bills of lading and, in accordance with Messrs. Knowles 
and Company’s letter of agreement, could look after itself. 

(4) It is contended that in spite of the words “ when offering 
drafts for negotiation under this authority,” which authorise 
negotiations to the Eastern Bank alone, the succeeding words “ to 
enable the negotiating bank,” convey, that the authofity “advised in 
the letter of advice extends to transactions with other negotiating 
banks, and should not be construed as merely meaning “ to enable 
us when we negotiate the drafts.............” Even if this be so (and it 
is a very summary way of converting the terms of a discount offer 
by one bank into an undertaking applicable to actual discount l> 
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P. C. any other bank), it does not follow that, if a third party bank 


tears negotiates, all the undertakings and all the ‘dealings referred to in 
oe. this letter of advice will be or can be made’ gpplicable forthwith 
M. A. Sassoon and : i : is 
Sons, Limited to such a substifuted transaction. 
il psec aad If the drafts had been offered for discount to the Eastern Bank, 


Banking Corporation in Calcutta, or if, by arrangement between Messrs. Knowles and 
Viscount Sumner. Company and the Eastern Bank, the drafts ‘of Messrs. Sassoon and 
er Company had been drawn on the latter (Chartered Bank of Iydia 
v. Macfayden (1) ; Scott v. Barclays (2), the transaction’would have 
been one of a normal .type, which has often been explained and 
illustrated in the decided cases, and it would have completely met 
all the mercantile necessities which such a transaction has been 
devised to meet [Guaranty Trust v. Hannay (3), except the possibi- 
lity that the rate of exchange might have moved against Messrs. Sas- 
soon and Company between the rrth May and the gth Augu&t, The 
negotiation of the drafts with the International Banking Corporation 
under the circumstances above detailed is, as far as reported cases 
go, a novelty, It is here that the difficulty of this case begins’ In 
the case of Chandanmull Benganey v. National Bank of India, 
Limited (4), some of the drafts mentioned were dealt with in the 
same way and under similar circumstances, but nothing in the 
decision throws any light on the legal consequences, which this 
peculiarity may involve. 

According to the evidence on both sides, however, there was, 
nothing extraordinary, still less irregular, in offering drafts, fortified 
with the letter of a lvice of the Eastern Bank’s confirmed credit, to 
be discounted by another bank such as the International Banking 
Corporation. Mr. Young, an official of the Eastern Bank in London, 
said that the postscript to the letter of advice meant that the negotia- 
ting bank might be the Eastern Bank or any other bank, and in 
this he was not apparently speaking merely of his own view of the 
wording of the postscript but of banking practice generally, for the 
plaintiff’ manager, Mr. Thompson, said frankly that, although the 
letter of advice “asked for the documents to go to the Eastern 
Bank, Limite 1, Calcutta,” it was ‘quite customary for other banks to 
negotiate drafts under credits belonging to other banks,” and,'in fact, 
“ likelier thar otherwise.” He said, further, that there was no 
particular difficulty about his sending the drafts and documents to 
the Eastern Bank for presentation to Messrs. George Knowles and 
Company, and that with different shippers he would haye done so, 





{1) (1895) 64 L. J. Q. B. 387. (2) (1923) 2 K. B.r. 
(3) (1918) 2 K. B. 660, (4) (1923) L L. R. 51 Cale. 43. 
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but in this case he thought that the gredit arrangement had been Pos 
superseded by Messrs. Sassoon and Company, that for some reason 1927. 
they were deviating from the credit by sending in the bills for y, Ae Sassoon Sd 
discount D/A, that they wanted to allow (sic) these as documents Sons, Limited 
against acceptance, and that he was willing on the strength of their -rhe Internatjonal 
names to discount the drafts on those terms, viz, D/A, Under the Banking Corporation 
terms of the letter of advice, he would have handed the documents Viscount Simnar: 
to the Eastern Bank and not to Messrs. Knowles and Company, . 
but he thought this credit arrangement had been superseded. 
Of this evidence the appellants’ counsel have made much, as 
they were fully entitled to do, and their Lordships think it right to 
consider the main question in the case on the footing of these 
answers, as both the Courts in Calcutta appear to have done. They 
accordingly put aside certain contentions advanced by the respon- 
dents as follows. Neither the letter of agreement nor the letter 
of advice nor any document, which relates to them, makes them in 
terms “ irrevocable,” the term “ confirmed ” alone being used, yet 
both words were stipulated for by .Mèssrs. Sassoon and Company 
on the sth June, 1923. According to Mr. ‘Thompson, the appearance 
of both wotds on the credit document is an indispensable formality. 
It is not easy to see in what respect either word or both of them 
tegether would carry the matter further than the word ‘ contract,” 
used in its strict sense, would have done, for apparently a confirmed 
credit is something, formerly provisional, and now turned into 
something definite by way of promise, and the word “ irrevocable ” 
simply closes the door on any option or acus penitentiv, and makes 
the agreement definite and binding—in other words, creates a true 
contract, which will either be petformed or be broken. The trial, 
however, proceéded on the footing that the credit given in favour of 
Messrs. Sassoon and Company and referred to in the letter of advice, 
was in all essentials what Messrs. Sassoon and Company had bar- 
gained for, and at their Lordships’ bar it was too late to argue the 
contrary. So, tod; without actually holding that the words added 
to the letter of advice, which refer to “ the negotiating bank,” mean 
that the credit and the advice are in law available to the full to any 
bank other than the Eastern Bank of Calcutta, which may discount 
the drafts meationed therein, their Lordships will discuss the present 
case on the footing of the view taken by Mr. Thompson himself, 
that such was their meaning to the minds of business men. 
As the present ease is one of first impression, two general 
observations may be useful. So long as trade is proceeding in its 
ordinary course without violent Auctuations in prices, and so long as 
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all parties concerned are in good credit, banks, whose business it is 
to facilitate trade, can and no dôubt do *by’ voluntary arrangements 
among themselves smooth out small difficultigs and ignore infor- 
malities, wheif ifo serious consequences are likely to result. When, 
however, a court of law is for the first time called upon to fix legal 
liability, by declaring what the intentions of the parties must be - 
taken to have been, it becomes necessary to consider how an 
unruffled and:unquestioned business would work out, if difficulties 
were to arise such a$ would at each step bring out the risks to be 
run and the responsibililies to be borne by one or other of the 
respective parties. Suppose a fall in the price of gunnies, which 
made it important for the buyers to avail themselves of any legal 
ground open to them for refusing to take up the goods or to meet 
the bills ; suppose a financial crisis, which for the time being 
seriously involyed the reputation of the bank which had ‘granted 
the confirmed credit ; in either case suppose a discounting house, 
ignorant, as here, alike of the exact terms of the purchase contract 
and of the agreement for the confirmed credit ; how is the digcount- 
ing house to know whether it can safely give up ¢he bills of lading 
to the London bank on the one hand or whether, on the other, it 
can reckon on acceptance of the drafts only when it has the bills of 
lading available to be handed to the drawee against acceptance ? 
It is to be remembered that, common as itis for the grant of the 
credit to be made on the terms that the grantors are to be secured 
by possession of the bills of la.ling, other forms of security are some- 
times used, the choice of the form depending on the relations 
between the two parties concerned and the solvency of the importing 
firm [see, for example, the terms of the credit in Zhe Kronprinsessan 
Margareta (1), and in Prehn v. Royal. Bank of . Liverpool (2)|, The 
legal rule must be one which will fit and make sense of the transac- 
tion equally under fair-weather conditions and under foul. 

Take again the practical side of the malter. ‘There are many 
business situations where an offer is made, in which it is hardly 
possible to ask que-tions or to go behind the documentary mate- 
rials put forward by the proposer, Underwriting a slip is one ; 
discounting a trade draft is another. Mr. Thompson, from the 
decuments before him, had 40 judge whether he would approve 
or disapprove, whether he would risk taking the documents 
or risk letting the business go past him. ‘To ask questions, even 


_if there had been any one at hand to apswer, might have 


betrayed either ignorance of his own business ora desire to know 
(1) (1921) A. C. 486. (2) (1870) L. R. 5.Ex.92. 
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too much about his customers.” The exchinge memorandum told 
him quite plainly that the drafts were*D/A, which meant “ docu- 
ment against acceptange:” Here was an instruction as to the use 
he was to make of Messrs. Sassoon and Company’s*documents 
of title. ‘True, it did not say who was to present the documents 
to the acceptor, but jt was evident that, if the letter of advice 
was right in saying that the Eastern Bank was to have 
and keep the bills of lading, the documents could not be 
handed by the respondents to Messrs. Knowles and Company 
against acceptance atali. As discounters, their first duty, both to 
Messrs. Sassoon and Company and to themselves, was so to present 
the drafts for acceptance, as either to get them accepted or to 
gel them dishoioured for lack of acceptance. In their Lord- 
ships’ view, the respondent bank was entitled and bound to follow 
this instruction, In face of it, there could be no question of such a 
misdealing with the drawers’ rights by way of security as would 
afford any answer to their action. 


‘Lwo*answers have been attempted in argument. ‘The first is - 


that the drafts were tandere 1 as D/A drafts only to comply with the 
terms of Messrs. Apcar’s exchange contract, which fixed a stan- 
dard rate for D/A drafts and options for drafts on other terms, vary- 
ing from the standard by fixed fractions, Itis said that all Messrs. 
Sassoon and Company wanted was to get the rupee exchanged 
at Js. 4 d. There is, however, somé confusion in this. Messrs. 
Sassoon and Company wished to get this rate of exchange, and had 
to claim it under their contract by presenting drafts of such a 
description as that rate attached to, but the drafts were still 
described as D/A drafts, and, whatever the object which was 
immediately in view, D/A drafts they actually were. ‘That these 
letters meant ‘‘ Documents against acceptance” was common 
ground, and accordingly some clear reason has to be shown for 
saying that, in the circumstances of this case, they nevertheless 
meant docufhents against the Eastern Bank’s acceptance, which, 
in fact, they had not undertaken to give, or documents to the 
Eastern Bank against Messrs. Knowles and Company’s acceptance 
of the draft, if they shouli be ‘willing to give it without 
receiving the documents. Mr. MoiseæSassoon actually answered 
the question, “Can you explain why D/A was put in the 
memo.?” by saying, “Because the documents were deliverable 
to, and for acceptance of the Eastern Bank.” This was 
an impossible construction. Equally so is the contention 
that D/A is a direction merely as to the time when the shipping 
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P.C. documents are to be surrendered and not as to the person who is to 
1927. receive them. Evidence as tothe mening of D/A as a term of art 
sf che Sascoge on might possibly have gone as far as this, but, as fhe case stands, DJA 
Sons, Limited on this view*would be:an incomplete and ambiguous direction and 
The International the party directed cannot be blamed if it was reasonably inter- 
Banking Corporation preted and acted on (Zeland v. Livingston (1). In any case, 
Viscount Sumner. it assumes that the discounting bank is to interfere radically with 
aps what is prima facie the right of the accepting consignee on, what 
may be a mere ‘surmise. The drafts were for acceptance of 
Messrs. Knowles and Company, and if the documents, that is, the 
shipping documents, were deliverable to the Eastern Bank, then, 
as far as .the International Banking Corporation was concerned, 
these acceptors would not get any documents in exchange for 
their acceptance, It hardly appears that on either side there had 
been much consideration of the rights and obligations arising out 
of this use of the letter of advice as applicable to.a negotiation with 
the International Banking Corporation. 
Accordingly, a second and much more ingenious ‘answer 
was given to their Lordships. On the faith of the 
Confirmed credit, for which they had stipulated, Messrs. 
Sassoon and Company proceeded to put the shipment in train to 
come into the hands of those who might be interested in it in 
London, This was done by placing the documents in the hands 
of the International Banking Corporation in Calcutta, with notice 
that the transaction was backed by a confirmed credit, After this 
the credit could not be revoked by the Eastern Bank. Merely to 
hand toa banker a draft styled D/A and a corresponding letter 
of credit must be deemed in law to tell him that the bills of 
lading are to be handed to the issuer of the letter of credit and 
not to the acceptor of the draft, and his remedy is to decline 
to discount, however approved the bill may be as a bill, 
ifhe does not like these terms. Itis true that Messrs. Sassoon 
and Company did not bring the terms of the credit to the Cor- 
poration’s notice, nor did they know them themselves, 
but this does not matter. They put the Corporation in 
the position of being able to sue the Eastern Bank in London on the 
credit in’ accordance with „the principle of dn ve Agra and 
Masterman's Bank (2) and on inquiry it would be ascertained, as 
business experience would have led the Corporation to anticipate, 
that the condition precedent to the Eastern, Bank’s obligation 





(1) (1855) L. R. 5 H. L.-389 (395)- 
(2) (1867) L. R. 2 Ch. 391 ; 36 L. J. Ch. 222. 
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to give effect to the credit was fhe delivery of the bills 
of lading to them. All was really plain sailing. If only the bills 
of lading were given.up ‘to the Eastern Bank, somehow or other 
the drafts would be met either by Messrs. Knowles and Company, 
if they accepted and paid without getting the consignment or the 
documents which represented it, or by the Eastern Bank, if they 
did not. The delivery of the bills of lading to the Eastern 
Bank .in London, it was said, became matter of contract 
between the appellants and the respondents, as the result of 
the discounting transaction, so that the latter’s recourse against the 
former was suspended and became ineffectual unless and until 
the Eastern Bank made default. In effect, the respondent bank 
was provisionally substituted for Messrs. Sassoon & Company as 
sureties for the acceptors on the bills, though this substituted 
suretyship would itself be defeasible in case of any wrongful 
failure to pay on the part of the Eastern Bank. 

This argument was properly and indeed indispensably reinforced 
by the principles, which apply when a surety has secured his secon- 
dary liability by placing in the principale creditors’ hands security 
which belongs to himself in the first instance. Here Messrs. 
Sassoon and Company, having shipped the gunnies under such 
a form of bill of lading as reserved the jus disponendi to them- 
selves until the documents were delivered with their authority 
to the buyers for the purpose of passing the property, placed these 
instruments, representing the goods while afloat, in the Bank- 
ing Corporations hands, as collateral security giving them a 
special property in the goods, but remaining available generally 
for the protection of the sureties to whom they belonged. They 
also placed within the reach and co.trol of the principal creditors 
another and still more important security, the commercial pivot 
of the whole transaction, namely, the confirmed credit of the 
Eastern Bank, and to this precisely the same rules applied as to 
the bills of lading. If the Banking Corporation entered into the 
transaction with notice of the -existence of a confirmed 
credit of an ordinary banking character without knowing its 
exact term; that was their own affair. They took the yisk of 
its being such that they could comply with them. If for 
any rveiio1 they failel so to deal with the bills of lading as to 
secure tothe drawers recourse to the confirmed credit, then, 
pro tanto, the drawers would be discharged. Between Agra and 
Masterman’s Bank (1) on the one hand and Polak v. Everett (2) 


(1) (1867) L. R. 2 Ch. 391. ` (2) (1876) L. R. 1. Q. B. D. 669. 
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on the other, the discounting bank would be quite able to look 
after themselves, f i l 

Their Lordships are unable to give effect to these contentions. 
The principle of the decision cited is one applicable between 
the discounting bank and the bank which, having estab- 
lishel the credit in favour of the acceptor, gives notice wrdi et 
orbi of its willingness to abide by the operation of the credit 
through the machinery: of drafts discounted before acceptance, 
If the respondents discounted’ the drafts on the faith of the 
invitation (if any) contained inthe letter of advice, Zn ze Agra 
and Masterman’s case (1) entitled them, if they chose to do so, 
to sue on the credit agreed by the Eastern Bank with Messrs. 
Knowles and Company as if they had been parties to it from 
the beginning.. If they had not discounted on the faith of that. 
invitation, the principle would not apply, and Mr. ‘Thompson said 
clearly in effect, what Messrs. Sassoon and Company can neither- 
complain of nor deny, that for him the name of Sassoon and Com- 
pany was good enough in this case, and the confirmed credit 
was accordingly superfluoug% Apart from this, however, the princi- 
ple would only confer a right of action on the International Bank- 
ing Corporation against the Eastern Bank, if they chose to exer- 
cise it, but it woull not impose on them a duty towards Messrs, 
Sassoon and Company, so as to modify the ordinary right of 
recourse at all events or in any event. It isa matter between, the 
respondent corporation and the .Eastern Bank, not between 
Messrs, Sassoon and Company and the respondent corporation, 

On the other hand, they think that the letters D/A are a com- 
plete answer to the part of the argument, which rests on the obliga- 
tion of the principal creditor not to’ waste the surety’s security. If 
the creditor complies with the surety’s instructions, there can be no 
further responsibility, The whole gist of the complaint, as far as 
the confirmed credit is concerned, is that by not handling the bills 
of lading to the Eastern Bank the respondents failed Yo satisfy the 
conditions precedent to their liability and so-nullified the 
confirmed credit. The appellants’ description of, the drafts as 
D/A drafts destroys the ‘validity of this complaint. Messrs. 
Sassoon and Company iifstructed the respondents to surrender 
the documents to the acceptors against their acceptance, and 
this was done. Again, if the obligation of the principal creditor 
not to deal unreasonably or imprudently with the securities 
is relied’on, the result is the same, All the information given to 


(1) (1867) L. R. 2 Ch. 391. 
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the respondents by the drawers of the drafts, who, after all, had 
made their own bargain with the acceptors, pointed to the 
quite normal intentiey of giviig the buyer of the gunnies control 
of the goods on the faith of his acceptance to thé drafts. This 
was prima facie the intention, in fact, so far as the information 
given indicated. If the confirmed credit modified this, it was not 
for the discounting bank to make guesses or to run risks, 
but. for the drawers to say what their wishes were. Their 
Lordships cannot say that the conduct of the International Bank- 
ing Corporatiog was unreasonable under the circumstances, 

No doubt, as soon as Messrs. Sassoon and Company had got a 


rupee credit for their sterling drafts at rs. 4 3d. they thought as a 


matter of business that they hal done with the transaction, and 
it may ‘be disappointing to merchant shippers to find that it nevet- 
theless remained at their risk. It may be also true that, when the 
Calcutta Banks fell into a course of business, which may be call- 
eda good-natured convenience to merchants or a far-sighted 
development of legMimate business exactly as you please, it would 
have been better to have intimated to the trade, that the banks 
were not undertaking. all the burdens of shippers’ transactions, 
however they might turn out, but this is not the present issue. 
How proof of a custom of bankers and merchants, applicable to 
these particular facts, would have affected the decision is a 
matter on which it is not permissible to speculate. It may also 
be that the case was not as completely presented at the trial as 
merchants generally might have desired, but with this their Lord- 
ships cannot deal. The appellants are not in a position to show 
that, when they discounted these drafts, they bargained that 
the transaction should be without recourse, and in order to qualify 
their direction, given by the letters D/A, and to limit the res- 
pondents’ prima facie tight of recourse against themselves, they 
must show Some contract with them to that effect, or some breach 
of contract or of duty on their part, which would have that effect 
in law. No authority has been produced which enables them to 
do so, and their Lordships cannot say that any legal principle 
leads to that conclusion. They will, accordingly hifmbfy advise 
His Majesty that this appeal should be dismissed with costs. 


T. L. Wilson & Co: Solicitors for the Appellants, 
Sanderson, Lee &* Co, : Solicitors for the Respondents. 
K, J. R Appeal dismissed, 
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PRESENT :— Viscount Suyener, Lord Atkinson, Lord Carson, 
Lord Darling and Sir Lancelot Sanderson. 


BHAGCHAND DAGDUSA GUJRATHI AND OTHERS 
v. 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
AND ANOTHER. 


[On APPEAL FROM THE HIGH Court or JUDICATURE 
aT BOMBAY]. i 


Suit against public oficers—Bombay District Police Act (Bombay Act IV af 1890), 
Secs. 25, 25A, 26, 79—Tax or rate to defray cost of additional Police—Award 
of compensation by Magistrate for damage caused by unlawful assembly -~ 
Irregularities in notification—Civil Procedure Code (Act V of 1908), S. 80- 
Prayer for injunction—Notice of suit essential. 


Under the Bombay District Police Act, 1390, the action of the Government 
and the District Magistrate, in imposing a tax or rate to defray the cost of addi- 
tional Police employed ina disturbed or dangerous area, and for meting the 
amount of compensation awarded for damage caused by an unlawful assembly, is 
essentially an executive or administrative, and not a judicial Act. The Act pres- 
cribes no forms and few formalities: Esra v. The Secretary of State (1) 
referred to. : 


The Police Act does not restrict the exercise of the taxing function of the 
Government and the District Magistrate to one occasion only, and the powers con- 


ferred by it are not exhausted by a single exercise. 
° 


Where there has been a substantial compliance with the provisions of the 
Police Act, mere irregularities in the form of the notification issued by the Governa l 
ment do not vitiate the proceedings, and, in any case, errors and irregularities in 
the notification are cured by S. 79 of the Act. But the provisions of S. 25, sub- 
section (4), with regard to the recovery of the cost of additional Police through 
the agency of the Municipality, are mandatory, and until default is made by the 
Municipality, the Collector has no jurisdiction to take steps for the recovery of the 
tax, It cannot be a mere irregularity to disregard an ‘express statutory prescrip- 
tion, however honestly or excusably, nor isa shor@cut permissible because the 
prescribed course promises little advantage. š 


The Police Act does not, as a condition precedent to action being taken under 
it, require proof of the active complicity of the inhabitants on whom the tax or 
rate is imposed. Itisthe essence of measures of this kind that one class has to 
pay for thẹ misdeeds of another. f 

S. 80, Civil Procedure Code, 1908, applies to all officers of Government and 


+ to all their official acts, and imposes a statutory and unqualified obligation upon 


the Court. It provides for a fixed and obligatory interval of two. months between 
the required notice and the commencement of any-suit in respect of the official’s 
action. The Act must be read in accordance with the natural meaning of its 
words. S. 80 is express, explicit and mandatory, and it admits of no implications 


(1) (1902) I. L. R. 30 Cale. 46 (83, 84, 85). 
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or exceptions. A suit in which jnter alia an injunction is prayed is still “a suit” 
within the words of the section, ang to read any qualification into it is an encroach- 
ment on the function of legislation. 

s è 


In the case of suits against officials for acts purporting to be doge in discharge 
of their duties, S. 80 of the Civil Procedure Code, is to be strictly complied with. 
It is applicable to ail forms of action and all kinds of relief. The mere circum- 
stance that part or whole of the relief claimed is an injunction, does not oust the 
application of the section. Decisions of the Calcutta, Madras and Allahabad High 
Courtseapproved. 


The view taken by the Bombay High Court that ‘in the case of suits to res- 
train by injunction the commission of some official act prejudicial to the plaintiff, 
if the immediate result of the act would be to inflict hardship or irremediable harm, 
S. 80, Civil Procedure Code, does not compel the plaintiff to wait two months 
before bringing his suit’’, not approved. 


The enactment of S. 80, Civil Procedure Code, is not ultra vires: Moment’s 
case (1) distinguished. 

Appeal by the plaintiffs from a judgment and decree of the High 
Court, Bombay, (15th August 1923), affirming a decree of the Dis- 
trict Judge, Nasik. 

_ The facts are stated in the judgment of the Judicial Committee, 
The case in the Court below is reported inl. L. R. 48 Bom, 87 and 
26 Bom. L. R. 1, where the relevant sections of the Bombay District 
Police Act, 18g0, are set out. 


De Griyther K. C. and Parikh for the Appellants. 


© Sir George Lowndes, K. C. and Kenworthy Brown tor the Res- 
pondents, 


The judgment of their Lordships was delivered by 


Viscount Sumner :—In this action forty-eight plaintiffs joined 
in suing the Secretary of State for India and the Collector and Dis- 
trict Magistrate of Nasik for two kinds of relief, (a) a declaration that 
certain official notices and orders were ultra vires and invalid, and 
(b) an injunction permanently restraining all executive action there- 
under. Urfless the right to the first relief was made out, the prayer 
for the second necessarily failed, The suit was begun less than two 
months after notice of the intention to bring it had been given to the 
respondents, It was dismissed by the District Judge on all grounds, 
and by the High Court of Bombay as well, but, as to one of the 
learned Judges, not altogether on the same grounds. The plaintiffs 
now appeal, 


In April, r921, Serious disorder occurred at Malegaon, in the 


{1) (1912) L. R. 40 L. A. 48; L L. R. 40 Cale. 391 ; 17 C. L. J. 194. 
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District of Nasik, Bombay, conected ith the Khilafat agitation, 
and in the consequent unlawful assemblies andi riots there was loss 
of life and muck damage to property. The Mohammedan weavers, 
who formed the large majority of the male inhabitants of the place, 
were the chief culprits, though itis not likely that they acted 
without instigation from other parties. Some persons were punished 
criminally, but the question remained how the injured parties were 
to be compensated.and how order was to be maintained in’ the 
future. An inquiry was accordingly held, and amounts were fixed, 
by way of compensation to persons who had suffered in the riots. 
The Government decided to put in force the provisions of the Bom- 
bay District Police Act No. IV of 1890, and orders were duly made 
for the employment of additional police at the expense of the 
inhabitants and for payment of compensation for the injuries sus- 
tained. Under these orders the income-tax payers, a small class, 
and the great body of the weavers were designated as the parties to 
pay the sums required. No question as to the correctness ofe these 


proceedings now arises. : 


Under the Act it was for the Collector to get in the amount of 
the compensation and-for the Municipality of Malegaon to enforce 
payment of the police rate. Both were unable to do so. Coercion 
of the weavers generally, who had few belongings and lived in the 
main from hand to mouth, proved to be impracticable. As to the 
ratepayers, the Municipality lacked means of enforcing a generdl 
payment, and were openly set at defiance. By the spring of the 
following year the position had become exceedingly unsatisfactory. 
Some small sums had been collected from the income-tax payers. but, 
in spite of much patience on the part of the executive and a lapse of 
time sufficient to have allayed the original turbulence, the measures 
taken under the Police Act had practically come to nothing. 

Accordingly, in March, 1922, the Districts Magistrate of Nasik, 
who was Collector as well, proposed to the Commissiqner for the 
Central Division that, instead of seeking to recover the amounts due 
for compensation from the weavers directly, a tax should be imposed 
personally on the merchants at Malegaon, who sold to the weavers 
the yarn for the saris, which they made, and bought from them 
their finished product, The amount of the tax in each merchant’s 
case was to be measured by the amount of his dealings with the 
weavers during a period indicated. These merchants constituted a 
small class, likely to be easy to deal with, and many of them were 
weavers themselves. In the ordinary course, whatever they paid 
they would pass on to their customers by charging more for their 
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yarn and giving less for the:sayis. It Was unlikely that the weavers 
as a body could resist this readjustment, having no capital of their 
own and no means of quitting Malegaon to carry on éheir industry 
elsewhere. The Magistrate was careful to point out that, if his 
suggestion was adopted, a modification would be required in the 
order of the 16th August, 1921, under which payment of the com- 
pensation had been imposed in terms on the Mohammedan weavers. 
The Commissioner passed this proposal to the Home Department, 
expressing his approval, and forwarding a copy of this approval to the 
Collector of Nasik. In April, r922, the Government also approved 
the proposal and directed that the District Magistrate should be so 
informed, and, having thus dealt with the question of compensation, 
took up that of the expense of the extra police force, Here, too, 
it was decided to adopt the same plan, namely, to recover the sums 
outstanding from the shopkeepers, both Mohammedan and Hindu, 
who dealt in saris and yarn. 

A notification, No. 152, dated the 6th June, 1922, was then 
published in the Bombay Government Gazette. ‘This is the docu- 
ment which, with demand notices issued’ thereunder, the appellants 
by their prayer in this suit seek to have declared to be invalid and 
unlawful. It purports to be made by the Governor in Council and 
to direct, under Section 25, that “ the cost of the additional police 
shall be defrayed wholly by a tax imposed on the Mohammedan 
incbme-tax payers, who are inhabitants of the said town, and bya 
rate, assessed on the property of such other inhabitants as are ” 
notified in manner set forth, and under Section 25a that the above 
cost and the total amount of compensation awarded by the District 
Magistrate of Nasik should be assessed and recovered, first from 
payers of income-tax in certain amounts and instalments, and 
secondly :— 

“ The balance of the gombined charges, after the amount reco- 
verable from persons of Class I has been deducted, shall be recover- 
ed on behalf of the Momin adult weavers of Malegaon from both 
Mohammedan and Hindu shopkeepers of Malegaon dealing in 
saris and yarn, who shall pay every year up to 31st May, 1923, 
beginning from 1st July, ry2r,a rate calculated by the «District 
Magistrate, Nasik, at asum not exceeding six annas, multiplied by 
the average number of saris hitherto purchased by them from 
Momin weavers of Malegaon annually, or a sum not exceeding Rs. s, 
multiplied by the avetage number of bales of yarn hitherto sold 
by them to Momin weavers of Malegaon annually, as the case 
may be. 
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P.C. “ And, whereas the Municipality of Malegaon has made a default 
1927. in the recovery of the’ charges on account» of the said additional 

Lina e . . . Pui . 
Bhagchand Dagdusa police, the Goyernor in Council is pleased to direct, under the 
Gujrathi proviso to Section 26 (1) of the said Act, that the recovery of the 
The S ecretary of said charges shall be made by the Collector of the District along 
State for India in with the compensation money as an arrear of land revenue....... ” 

OUuNCI. 





The employment of additional police in consequence of the 
rioting, which caused the damage, and the compensation for the 
damage thus done, are respectively dealt with in Section 25 and 
Section 25a of the Act. It will be seen .that the Act prescribes no 
forms and few formalities. The District Magistrate, with the Commis- 
sioner’s previous sanction, fixes the proportions in which individuals 
are to make payments towards the compensation, which he has 
ascertained, for damage done and decides whether all the inhabi- 
tants of the local area affected or only particular sections or classes, 
and if so which, are to pay, and he then directs and requires the 
Collector to recover the amounts accordingly. How the Gommis- 
sioner’s previous sanction is to be given and how the decision of the 
magistrate and his direction and requisition to the Collector are to be 
formulated, the section does not say. So with the additional police, 
though their employment in the first instance has to be directed by 
notification, the mode in which the cost is to be defrayed is to be 
simply directed by Government in accordance with subsection 2 (A) 
and (B), and notification at this stage is not prescribed. Furthermoye, 
in regard to each section, it is to be noticed that the determination 
of the incidence of the taxin question is an executive and not a 
judicial act. It is a function of the Government in the one case, 
and of the District Magistrate in the other, but in both cases its 
character is the same, Whatever may be-said of the inquiry under 
section 25a (1) A, into claims to be compensated for the damage 
sustained, the Magistrate’s action under 25a (1) Bis nota judicial 
proceeding, and there is nothing in the Act which requires that his 
action in this matter should be taken wholly on his own ‘initiative or 
without instructions or recommendations from his superiors. [Cf. 
4 Ezra v. The Secretary of State (1)]. Even the Commissioner’s 
sanction is only stated to be previous ; it is not required to be given 
once for all. Nothing prevents it from being given from time to 
time or after consultation, nor is there anything about it which 
confines it to starting the Magistrate on a course of action, which he 
‘is thereafter to pursue independently and alone. 

There is furthermore nothing in either section to restrict the 


(1) (1902) 1. L. R. 30. Calc. 36 (83, 84, 85). 
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exercise of this taxing ‘function to ong occasion and one only. The 
powers which they give are not spent by a single exercise. The 
finality referred to im section 25a (4) relates exclusively to the 


Commissioner’s function of review. ‘The directions of the District 


Magistrate are not capable of being challenged otherwise than is 
thereby provided, but it is quite a different thing to say that the 
giving of one direction exhausts all the, Magistrate’s powers and 
leaves him thereafter incapable of any substituted or amending 
action, Such a provision would be appropriate only to the judg- 
ment of a Court and not to administrative action such as this. 
Such a construction would tend to deprive the enactment of its 
practical utility, 

On the Government Notification, No. 152, the appellants’ 
contentigns may be summarised- thus. The Notification includes 
in one document without distinction two separate matters—com- 
pensation for damage and the cost of additional police. In respect 
of the former it passes over the District Magistrate altogether, ousts 
his jurisdiction, and | determines the incidence of the compensation 
- tax by direct Government decree. Without discharging the orders 
previously made, it requires thé collection of tax from Hindus and 
from shopkeepers, which under those prior orders had been imposed 
only on Mohammedans and weavers, a thing without legal warrant, 
Hither the Government is making a new order, which is bad because 
it érespasses on the exclusive functions of the District Magistrate, or 
it is applying to his old ordera new method of exacting the tax 
from persons, who are in terms outside the ambit of the .old order 
as it stands, In the alternative, it constituted the shopkeepers 
agents for the weavers, contrary alike to fact and to law, and, under 
the strongest personal penalties in case of failure it called on them 
to pay on behalf of principals, who had neither authorised payment 
nor put them in funds to make it. The obvious explanation of the 
real intent of the Notification, which is furnished by the previous 
reports and communications, is brushed aside by the appellants on 
the singular plea that this written instrument, unlike others, is to be 
looked at in isolation from the circumstances, in which it was 
promulgated, and asa matter of construction is so drawn as to 
contain on its face two plain: transgressions of the very Act, in 
pursuance of which it is expressed to be published. 

It is, of course, easy to be wise after the event. It may be 
admitted that the notification would have been improved (a) by 
a statement that the new mode of raising the money was directed 
in lieu of the old one, the orders for which were gro fanto dis- 
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charged, and (4) by the complete omission of any refereace to the 
mode in which the ‘shopkeepers hight .recoup themselves by 
adjustinents of the prices of yarn and saris yespectively, Probably 
the draughtsinin coulj find ample excuse in the circumstances of 
a harassing period of office. At any. rate, although the same noti- 
fication includes both the cost of the police and the payment of 
compensation, the two matters are clearly severable, and the 
exercise of the powers of the Government under section 25 is not 
prejudiced by the additional notification of the course, which the 
District Magistrate was about to take under section 254. 

The short answer, however,to all this is to be found in construing 
the document reasonably in the light of the existing circumstances, 
and by referring for the rest to section 79 of the Act :— 


“ No...... order, direction......or notification, made or published, 
and no act done under any provision herein contained, or in 
substantial conformity to the same, shall be deemed illegal, void, 
invalid or insufficient for any defect of form or as, or any 
irregularity of procedure.” 

In the circumstances the meaning of the notification is ` obvious, 
As regards the cost of the additional police, the Government 
direction is actually expressed to be in supersession of those previous 


. notifications dealing with the incidence of the payments, and the- 


substituted incidence, which is in other words.a new tax, is described 
alike for the police and for the compensation payments. Being, in 
fact, a substitution for the previous tax and sufficiently so described 
in the case of the police charges, it is, in their Lordships’ opinion, 
a mere defect of form not to have reiterated the words showing 
expressly, as to. the compensation charge also, that the taxing part 
of the notification is new, The same consideration applies to the 
fact that the Notification speaks of the total amount. of the compen- 
sation having been awarded by the District Magistrate under 
section 254 and then goes on to speak of the. mode of recovery as 
having been directed by the Governor-in-Council* Nothing in 
section 25a prescribes this part of the Notification at all, and to 
this extent it may be needless to refer to section 79. The fact was 
that the Commissioner’s previous sanction having been given (none 
the less regularly that he expressed it in two lines endorsed on the 
District Magistrate’s letter to himsélf, of which he caused a copy to 
be sent to that official), the District Magistrate proceeded on the 
rath June, 1922, to send to himself as Collector a requirement to 
recover payments from persons named, with particulars for calcula- 
ting the amounts, which had been originally suggested by himself 
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in principle and had now been determined by himself in detail. 
After this substantial confornrity with fhe provisions of section 25a, 
their Lordships think that the errors in the Notification, if errors 
there were, do not matter. ` ve 

The appellants, however, have contended that the whole procee- 
ding was invalid because it involved the fundamental injustice of 
requiring a class of persons, not shown by any evidence to have 
been implicated in the riots, to „bear a penalty, which ought rightly 
to have fallen only on those who were, and because agents were 
taxed instead of principals, for which the Police Act affords no 
warrant. The expression used in the Notification—‘ on behalf of 
the Momin adult. weavers of Malegaon ”—is made to play a large 
part in this contention. 

It may be readily admitted that the words were not felicitous. 
They lend themselves to misunderstanding. On 21st April, 1922, 
the Subdivisional Magistrate of Nasik had issued a notice to the 
people of Malegaon in which he stated that ‘‘ the shopkeepers, who 
sell yarfi to the Momins......are to be considered as agents for the 
purposes of recovery of these amounts.” In itself this action was 
insignificant and it may not have been known to the Government 
when the Notification was issued, but. the use of words, which 
_ seemed to support this notice instead of words clearly negativing 

it, was unfortunate. What was meant, however, was that the 
shopkeepers were to be substituted for the weavers, as the section 
of ‘the inhabitants to be charged with payment of the levy under 
the Act, with an addition, well-meant but probably unnecessary, 
that they might and would find means of passing on the burden 
_to the weavers, In any case, these words were outside the require- 


iments of the Police Act. They do not contravene it, though they 


do not correctly describe what was being done, 

As for the rest of this branch of the complaint, the Act does 
~ not require proof of the active complicity of a section of the in- 
habitants before such an order as the Act contemplates can be 
made. To imply such a requirement would’ defeat the objects of 
the Act. It is the essence of measures of this kind, which in one 
form or another are not uacommon, that one class has to pay for the 
misdeeds of another, but this in itself constitutes no objection to the 
course that was taken. ‘There is no ‘issue before their Lordships 
with regard to the propriety of applying these provisions of the 
Police Act under the circumstances which had arisen, and they 
express no opinion about it, but they are not to be taken as 
suggesting that any question could be raised as to the action of 
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the Government and District Magistrate in itself. Those who are 
called on to apply such an Act as thig¢ have not only the power 
but the duty of enforcing it when, in theif judgment, a case has 
arisen which cdlls for its application. They are the best and the 
only judges in that matter. 

Some minor objections were taken, which are either complete 
misapprehensions or are sufficiently met by section 79. It will 
suffice to mention two. In writing to the Commissioner on 7th 
March, 1922, the District Magistrate had said : 

“ To prevent any injustice being done to the Hindus, I would 
propose that the Deputy Collector in charge of Malegaon Subdivi- 
sion should hold a summary inquiry at which the Hindu shopkeepers 
er . should be called upon to be present, and that, they should 
be given an opportunity of furnishing proof that, before, during and 
after the riots, they were actively and publicly on the ‘side of 
Government,......When, after this inquiry is finished, these lists of 
merchants are fixed, the Deputy Collector should estimate approxi- 
mately the number of saris and the bales of yarn that actually 
pass through each man’s hands......The Depaty Collector would 
make this assessment very much in the way in which income-tax 
assessments are made,......The assessment would be rough and 
ready, but......it would be on very liberal lines.” 

Subsequently on a2tst April 1922, the District Magistrate instructed 
the Subdivisional Magistrate to take this summary inquiry in hand, 
adding directions which show that what was further required was an 
administrative measure to furnish information, on which he himself 
would proceed to make definitive orders, simultaneous with the 
expected Government notification. Founding on this, the appellants , 
say that the Hindu shopkeepers ought to have had the opportunity 
of criticising and refuting the information obtained by the Deputy 
Collector and that, failing such opportunity, the assessment, which 
was made on the footing of his report, cañnot be enforced against 
them. ‘This argument overlooks the fact that the firet proposed 
inquiry was to enable the shopkeepers to show that they had at 
some time been on the side of the Government and of law and 
order, which at no time have any of them attempted to show ; that 
the inquiries» actually made, | as to the trade which the different 
merchants .did, appear to have been such as would have been 
admissible for- income-tax purposes ; that in any case the District 
Magistrate’s suggestions formed no part of the order made under sec- 
tion 254, or Constituted a condition precedent to its validity; and that 
the Act is silent as to any such inquiry, though, when an inquiry is. 
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desired, it is named expressly, ang that the implication of such an 
inquiry—<dilatory and often inconclusive *as it would be—would 
tend to defeat thee operation of the Act itself. No substantial in- 
justice appears to have been done, for, although the notices issued 
to individual merchants, dated 25th April, 1922, invited them to 
show cause against the proposed assessments of the amount of the 
tax falling .severally on them, they do not appear to have adopted 
this remedy, but preferred to try the effect of this collective suit 
for an injunction as a total discomfiture of the Government, 

The ‘other contention is this. When the District Magistrate 
issued his requirement to the Collector on 12th June, 1922, he 
named dates for payment of the instalments prescribed, which 
appear to make the first year for the recoveries begin on rst January, 
1922, In the notice served by the Collector on shopkeepers 
individually under the same date, the-first year of liability is stated 
as beginning on rst July, r921. It is said that this constitutes in form 
a retrospective imposition of tax, not warranted by the Act, which, 
in fact, bars the exercise of the contemplated relief by way of passing 
on the charge to customers, since, in 1922-1923, a shopkeeper could 
not make deductions or additions from or to his purchases or sales 
which had been made in 1921. The answser is that the discrepancy 
as to the date of commencement of the first year is a mere irregular- 
ity, and that there is nothing retrospective about the matter. The 
payment imposed is imposed de futuro and the dates are mere 
elements in a calculation of the amounts and dates of the instalments. 
As to passing on the burden to the weavers at all, that was purely 
optional and formed no part of the order. 

‘In one matter, however, not relatively important in itself, theit 
Lordships think that the prescriptions of the Police Act were not 
observed. In regard to the cost of additional police, the Act 
provides as follows :— 

“2g (4) Ifthe local area, in which any such tax is to be 
imposed, of any such rate is to be assessed, is a Municipal district, 
the amount of the charge shall be paid by the Municipality from 
the municipal fund, or the rate shall be assessed by the Municipality 
nS to the direction given by Government.” 

“26 (1) Every tax imposed or sate assessed under the last 
two preceding sections......by a Municipality, shall be recovered by 
such Municipality from each person assessable therefor in the same 
manner as a municipal tax due by him: Provided always that, in 
default of such recovery it shall be lawful for the Government to 
direct the Collector to recover such tax or rate....” 
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Now on the rst December, 1921, before the plan of direct 
collection from the wehvers had been given up, the President of 
the Municipality of Malegaon had reported toe the Collector of 
Nasik on the ‘position as it then was. He recalled that, soon after 
the disturbances, when it was contemplated that the cost of the 
additional police should be recovered by the Municipality, he had 


` represented to the Collector that it was totally unable to undertake 


the work in question. He stated that the weavers had become 
increasingly recalcitrant, that they flatly refused to pay and abused 
the officials employed. He quoted them as saying openly that 
the Municipality had no business to undertake the work, when 
the majority of ratepayers were thoroughly opposed to payment, 
and he added that even the income-tax payers (only 26 in number) 
paid nothing but passively awaited the issue of warrants of distress 
under section 183 of the District Municipal Act, His report 
concluded thus :— 

“ Irregular recovery of Municipal taxes and large outstandings 
every year are due to the same reason, I may add that not a 
single pie of additional polise charges has ben recovered up to 
now. ‘The situation, therefore, is very delicate, and it must be 
handled with great tact and circumspection, I, therefore, seek 
your advice as to how I should proceed in the matter. I should 
also be enlightened on the point, whether the work of executing 
warrants of distress against income-tax payers should be taken 
in hand.” 

The proviso to section 26 (1) of the Police Act speaks of “in 
default of recovery” by the Municipality, not “in case 
of wilful default,” and, if the Government read this 
report under the circumstances as a simple confession of 
failure so far, there can be no question that the interpretation 
was justified. The Municipality had never desired to be charged 
with this recovery: they had sufficient experience of the difficulty 
of getting any money out of the weavers to desire no môre of such 
responsibilities, and they had come as near as they respectfully 
could to inviting the Government to collect its money for itself. 
Accordingly, the recovery of the costs of the additional police 
was placed in the Collector’s bands. 


It appears, however, to have been overlooked that the object. 
and effect of what was done in June, 1922, was to supersede the 
old levy bya new one, to be made on different * persons and to 
be measured in a different manner. It was a new exercise of the 
powers given to the Government by section 25 (2) to which, -there- 
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fore, the mandatory provisions of subsection (4) at once attached. 
The report made by the. President of the Municipality dealt only . 
with the superseded” method of recovery, and could notebe said to 
amount to a refusal to try to recover anything, old or new, or to 
an anticipatory declaration of default under all circumstances. 
The appellants, accordingly, urge that the Municipality ought to 
have had the opportunity of making their own assessments, pursuant 
to section 25 (4), and of seeing what they could do with a 
body of shopkeepers, men of substance and probably men of 
peace, who at any rate had a good deal to lose by defying the 
law, for the chances of success in dealing with them were greater 
than those attending on a conflict with a numerous body of turbu- 
lent. workmen, who had little or .nothing to lose. They say 
that the conditions had not been fulfilled, which the Act fixes as 
precedent to the Collector’s right to get in the police rate from 
them, The point is legally open to them now, little as it can be 
supposed that they actually desired at the time to have had any 
demands made by thg Municipality on them, 

The provision that, when Government decrees integrally a levy 
for the recovery of the cost of additional police, its execution 
must be put into and left in the hands of the Municipality, when 
there is one, until default is made, appears to their Lordships to 
be more than a form, which might be waived, or a matter, in 
which irregularity is excused. It cannot be a mere irregularity 
to disregard an express statutory prescription, however honestly 
or excusably, nor is a short cut permissible because the prescribed 
course promises little advantage. The Police Act interposes 
between the punitive action of the Government and the incidence 
of the burden on the individual the executive action of a Municipa- 
lity which may be supposed to feel a responsibility towards its rate- 
payers and to initigate,. from their point of view, the severity 
of the chastisement. It has, therefore, a constitutional impor- 
tance, which must be recognised, whether the practical moment 
of this arrangement is really considerable or not. On this point 
only and on this ground alone their Lordships are of opinion that 
the demand made by the Collector for payments in wecovery of 
the costs of the additional police was premature, and not in 
accordance with the Act. l 

It, accordingly, becomes necessary to consider the answer which 
section 80 of the Code of Civil Procedure affords to the 
appellants’ claim, “This ,answer, if it is applicable at al, 
applies to the whole suit, but, in view of the numerous and 
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precise attacks, which have been made throughout the proceedings 
on all the Government officials concerned, and of the differences 
of opinion which have been expressed -in India upon them, it did 
not seem to ‘their Lordships either right or wise not to examine 
them, with the object of seeing whether they had any foundation. 

This section and its predecessor, section 424 of the Code of 
1882, have stood for over forty years, substantially in the same form, 
as a protection to officials in precise terms against personal res- 
ponsibility for official action. How far-reaching such protection ~ 
ought to be is a matter of policy ; how far it actually extendsis a 
question of judicial construction. 

That this suit is one to.which section 80 applies is common 
ground ; the contest is as to its effect when applied. The plaint 
avers (para 17) that “ Notice, as required under section 80 of 
the Civil Procedure Code, has been given to the Collector.” 
This was given onthe 26th June, 1922,‘and the act, purporting 
to have been done by him in his official capacity which was 
relied on, was the issue of notices for the recovery from the 
plaintiffs in the suit of the stax referred to in® Notification 152, It 
does not appear that any notice was served on the Secretary 
of State, though the section requires it, but no independent 
ground of defence has been raised on this. The plaint proceeds 
in the same paragraph “as the suit is for an injunction, and as 
the defendants are about to recover the amount demanded 
in the notices soon, the suit is filed before the: completion of the 
period of two months.” No particulars were given to show that. 
the Collector intended to enforce the orders before the rsth 
August, 1922, nor was any satisfactory evidence given to this effect. 
The plaintiffs appear to have relied simply on the fact that part of 
the relief claimed in the suit was an injunction. 

For many years there has been a marked difference of opinion 
between the High Court of Bombay, on the one hand, and all 
the other High Courts in India, on the other, ag to the true 
application of section 80 of the Civil Procedure Code (Act V) of 
tgo8 and of section 424 of the Code (Act X) of 1877, which 
it superseded, in the case of suits against officials for acts pur- 
porting to’ be donein discharge of their duties, when part or 
the whole of the relief claimed is a perpetual injunction. After 
some differences of opinion among their subordinate Courts, 
the High Courts of Calcutta, Madras and Allahabad have now 
agreed in deciding that these sections are to be strictly complied 
with and are applicable to all forms of action and all kinds of relief, 
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[See the cases of Rajlucki Debi (1) and, Dakshina (2); Kalekhan (3) 
and Koti Reddi (4) ; of Bachchu Singh (5) and Abdul Rahim (6)). 
In Bombay, on the ,other hand in the cases of Gajanan Krish 
narao (7), Naginlal (8) and Gulam Rasul (9) which were suits to 
restrain by injunction the commission of some official act prejudi- 
cial to the plaintiff, it has been intimated or held that, if the 
immediate result of the act would be to inflict irremediable harm, 
section 80 does not compel the plaintiff to wait two months before 
bringing his suit, though, if nothing is to be apprehended beyond 
what payment of damages would compensate, the rule is otherwise 
and the section applies. 

As the Code of Civil Procedure is applicable to all the High 
Courts in India, and as section 80 is intended to afford a protec- 
tion (whatever exactly it may be), to all officials, high and low, it is 
certainly tndesirable that a difference of opinion such as this should 
be left unresolved. What appears to have influenced the learned 
Judges is, firstly, their assumption as to the practical objects with 
which it was framed [see Shahebzadee’s case (10), Peary Mohan 


` Das (11) and Raghubdms’ cases (12)]; and, secondly, is the fact 


that’ this protection takes the form of providing for a fixed and 
obligatory interval of two months between the required notice and 
the commencement of any suit in respect of the officials’ action. 
It is only right to observe in this connection that, under section 
80 (2) of the Bombay Police Act, at any rate, and it may be 
under other similar provisions, damages would not be recoverable 
from a public servant, who gave effect in good faith to ‘orders issued 
with apparent authority. It appears, therefore, to have been due 
to anxiety not to expose a plaintiff to the risk of the execution of an 
invalid order without practical redress, that they adopted a construc- 
tion, which is not in accord with that accepted generally. 
The point has been put in this way. Section 80 is but a part of a 
Procedure Code, passed*to provide the regulations and machinery, 
by means of which the Courts may do justice between the parties. 
A construction which may lead to injustice is one which ought not 
to be adopted, since it would be repugnant to the whole tenor and 


(1) (1897) I. L. R. 25 Calc. 239. 
{2) (1923) I. L. R. 50 Cale. 992; 33 C.L. J. 109. 


(3) (1912) i. L. R. 37 Mad. 113. (4) (1918) I. L. R. 41 Mad. 792. 
(5) (1902) I. L. R. 25 All. 187. : (6) (1924) I. L. R. 46 All. 884. 

(7) Gait) L L. R. 35 Bom. 3652. . (8) (1912) I. L. R. 37 Bom. 243. 
(9) (1916) I. L. R. 40 Bom. 392. (10) (1881) I. L. R. 7 Cale. 499. 


(G1) (1911) 16 C. W. N. 145. f 
(12) (1905) I. L. R. 32 Calc. 1130 (1134) 1 C. L. J. 542. 
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purpose of the Act, and the implication of a suitable exception 
or qualification is, therefore,” justifiable * and even necessary. In 
effect, however, their decisions are not ‘altogether reconcilable 
with one ahother, either as to the extent to which they go, or as 
to the reasoning on which they are based. Whether the section 
should be read as if it ran “no suit other than a suit in which 
an injunction is claimed,” or as ifit ran “no suit shall be ins- 
tituted except when serious or irreparable damage might be occa- 
sioned to the plaintiff, if not prevented by the previous grant of an 
injunction,” does not appear to have been settled. In the one case 
all suits falling within the section could safely anticipate the pres- 
cribed delay by the simple device of adding a claim for an injunc- 
tion at the end of the plaint. In the other it would depend on the 
view, which a Judge might take of the elastic and indefinite 
expression “ serious or irreparable damage,” whether the official 
should have or should lose the benefit of the statutory interval 
of two months, nor can this difficulty in the least depend on the 


‘ intention, which may be speculatively attributed to the Idyislature 


in prescribing any interval at all, To some extent the Bombay 
decisions purport to rest on the authority of English cases, of 
which the principal are :—A. G. v. Hackney Local Board (1) and 
Flower v, Low Leyton Local Board (2). These were decided respec- 
tively upon the Metropolis Management Act, Amendment Act, 
1862, and oa the Public Health Act, 1875, and turned on the cons- 
truction then put on the Public Authorities’ protection clauses 
therein contained. The Public Authorities Protection Act, 1893, 
has now repealed these clauses, and has adopted another form, 
to which the authority of Mowers case (2) has not been considered 
applicable [ Harrop v. Ossett Corporation (3); Hielding v. 
Morley Corporation (4). | In the Hacney case (1) Bacon V, C. 
held that the words. “ any act done or intended to be done under 
their Parliamentary powers” could not æpply to a nuisance, to 
which such powers could not in any case extend. The difficul- 
ties of this construction are shown in the judgment of Bowen 
L. J. in Chapman Morsons & Co. v. Auckland Union (5) where, he 
endeavours, but without much confidence, to find a less unsatisfac- 
tory basis in the words “ writ or process,” within which a bill, for 
an injunction might not fall. In Mowers case (2) the Court. of 
Appeal held that the Public Health Act, 1875, section 264 did not 


(1) (1875) L. R, 20 Eq. 626. f (2) 1877) 5 Ch, D. 347. 
(3) (1898) 1 Ch. 525. (4) (1899) 1 Ch, r. 
(5) (1889) 23 Q. B. D. 294 (302) a tees 
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extend to a bill in Chancery, but only to an action at law, a consi- 
deration inapplicable to section 80 of the Civil Procedure Code, and 
assumed that the object of the delay provided by the section was 
to give time fora tender of amends. It is to be noted that the 
Public Health Act, 1875, the previous Act of 1848, and the 
Metropolis Management Act were cases where a subordinate statu- 
tory authority had been entrusted with specific and limited powers, 
and it would seem from Davis v. Corporation of Swansea (1) 


that the profession had long taken section 139 of the Act of 1848: 


to be applicable only to actions of tort. Similarly in ower’s case 
(2), counsel hardly contested that an “exception of “ cases of 
necessity,” as mentioned in the Court below by Malins V. C., must 
ve understood. A view, therefore, about a bill for an injunction 

“ against serious and irreparable damage requiring the intervention 
of the Court,” almost undisputed in the Court of Appeal, would not 
be any guide to the meaning of the Civil Procedure Code, where 
the clgise applies to all officers of Government and to all their 
official acts, and where the words “in respect of,” a form going 
beyond “ for ‘anything done or intended to be done ” show it to be 
wider than the statutes, on which the English authorities were 
decided, 

On the other hand, the view which has been taken in the other 
High Courts may be shortly summarised thus. The argument that 
a.statutory provision as to procedure is subject to some excep- 
tion of cases, where hardship or even irremediable harm might be 
caused, if it were strictly applied, might be used with equal cogency 
in connection with a code fixing the admissibility of evidence or 
with a limitation section, recognising rights but barring remedies. 
For this, however, there is no authority. The Act, albeit a Proce- 
.dure Code, must be read in accordance with the natural meaning of 
its words. Section 80 is express, explicit and mandatory, and it 
admits of no implications or exceptions. `A suitin which fxżer alia 
an injunctién is prayed is still ‘a suit” within the words of the 
section, and to read any qualification into it is an encroachment on 
the function of legislation. Considering how long these and similar 
words have been read throughout most of the Courts in India in 
their literal sense, it is reasonable toe suppose that the section has 
not been found to work injustice, but, if this is not so, itis a matter 
to be rectified by an amending Act. Their Lordships think that 
this reasoning is right. To argue, as the appellants did, that the 
plaintiffs had a right urgently calling for a remedy, while section 8o 


(1) (1853) 22 L. J, Ex. 297. - (2) (1877) 5 Ch. D. 347. 
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is mere procedure, is fallacious, for section 80 imposes a statutory 
and unqualified obligation upon the Court. Sg, too, the contention 
that the “ act purporting to be done by the’ Collector in his official 
capacity, in respect of which” the suit was begun, was his threatened 
enforcement of payment is fallacious also, since the illegality, if any, 
is in the order for recovery of the tax. If that was valid, there 
was nothing to be restrained. Hence, though the act to be restrained 
is something apprehended in the future, the act alone “in respect 
of which ” the suit ‘ties, if at all, is the order already completed 
and issued. 

As for the suggestion that section 80, in such a case as this, is 
itself «lira vires, it arises froma misapprehension of Moments case 
(1). The regulation for civil procedure has nothing to do with 
the obligations formerly vesting in the East India Company as a 
trading corporation, for it is incidental to the duties of the ruling 
power, and cannot be said to be subject to the Government of 
India Act, 1858, section 65, 

An attempt was made to distinguish between the effect of 
section 80 in the case of tke Secretary of State and in the case of 
the Collector, and to argue that, even if it defeated the action as 
against the first-named defendant, it would fail to protect the 
second. Their Lordships cannot accept this. Not only has the 
suit been throughout a joint proceeding against the officials concern- 
ed, for the purpose of getting a joint declaration that the Govern- 
ment Notification was bad as the foundation of everything subse- 
quently done, but, without the presence of the Secretary of State 
before the Court, the Notification could not be assailed, and, if it 
stands as valid, the Collector’s own action could not be successfully 
impugned. 

The consequence is that the appellants’ present position in 
regard to the taxes imposed on them is as if their action had never 
been brought. It was unsustainable in Amine. They commenced 
their suit ‘before the law allowed them to sue, and can et no relief 
in it either by declaration or otherwise. Whatever may be the case 
between other parties, as against the respondents, they must fail. 
They have taken their own course and have brought this result on 
themselves. ` The suit was begun and prosecuted as a joint’ suit to 


` challenge the official action as soon and as completely as possible. 


The evidence did not prove risk of serious or irremediable damage 
to anybody, and was not directed to doing so.. The sums payable 
were in many cases very :small, and were throughout far from being 


(1) (1912) L. R. 40 1. A.548, 
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oppressive. Any sums paid under the Collector’s demand would 
be returnable if that.demand was proved ‘to have been bad, and no 
one of the plaintiffsevas shown to have been unable to make the 
first payment, the only one falling due within the two months. There 
was no reason for not complying with the words of the section, 
except over-confidence in what may be called the Bombay view of 
it. Accordingly, their Lordships will humbly advise His Majesty 
that this appeal should be dismissed with costs. | 


T. L. Wilson & Co: 
The Solicitor, India Office + 


KJR 


Solicitors for the Appellants, 
Solicitor for the Respondents. 
Appeal dismissed. 
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Before Mr. Justice B, B. Ghose and Mr. Justice G. N. Roy, 


INDU BHUSAN BOSE AND OTHERS 
D. 


SARAJUBALA DEBI AND OTHERS* 


Fishery, right of—Graniee of a general right of fishery ina navigable river— 
Right, if can be exercised on anothers land—River ceasing to flow over the 
land of another—Right obtained against Government by prescription, 


In Bengal, the Government’s grantee can follow the shifting river for the 
enjoyment of his exclusive fishery so long as the waters form part of the river 
system withiw the upstream and downstream limits of the grant, whether the 
Government owns the soil subjacent to such waters as being the long-established 
bed, or whether the soil is still ina riparian proprietor as being the site of the 


rivers recent encroachment: Sreenath v. Dinabandhu (1), 


But the grantee of a general right of fishery in a navigable river cannot retain the 
right of fishery on the land of another o¥er which the river flowed for a short 
interval but ceased to do so, although the sheet of water on others land is 


* Appeal from Origigal Decree No. 172 of 1921, against the decree of Babu 
Pashupati Bose, Officiating Subordinate Judge, qth Court, of Dacca, dated the 
30th June, 1921. 

(1) (1914) L. R. 41 L A, 221 3 I L. R. 42 Cale, 489 ; 20 C. L. J. 385. 
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connected with the river; Bhaba Prasad v, Fagadindra (1) distinguished, 
Krishnanendro v, Surno Moyee (2) commented on, * A 

A grantee of a general right of fishery ina tidal navigable river from a sovereign 
power succeeded jn establishing his right to the fishery in the bed of the river 
as against the Government on the ground that the right of the latter to the fishery 
was barred by limitation : 


Held, that the grantee could only claim the right to ‘the fishery in the waters 
that flowed in the bed at that time and could not claim to follow the river on 
anothers land if the river abandoned its old bed. 


s 
Per Roy, F :—The rule that the grantee can retain a bed when it has 
connection with the main channel at all scasons of the year, is too broadly 
stated, 


Appeal by the Defendants. 


Suit for declaration of right to and recovery of possession of 
fishery right in a Jala or Kole, K 


The material facts appear from the judgment. 


Babus Jogesh Chandra Roy, Gobinda Chunder De Roy, Tratfakhya 
Nath Ghose, Asita Ranjan Ghose, Prakash Chandra Pakrashi and 
Kiron Kumar Roy for the Appellants, . 


Babus Dwarka Nath Chakravarti, Surendra Nath Guha, 
Upendra Lal Roy, Jitendra Kumar Sen Gupta. and Kiron Mohan 
Sircat for the Respondents, 

C. A. V. 

The judgments of the Court were as follows : . 


B. B. Ghose, J :—This appeal arises out of a suit for declaration 
of right to and recovery of possession of fishery right in a piece of 
water, described as a Jaula or Kole, lying within the estate of 
defendants Nos. 1 to g called Chandahar, by virtue of the plaintiffs’ 
right to two Jalkars named Bartail and Chandraghope Nayaganga, 
Plaintiffs allege that Bartail appertains to Touzi No. 9316 and Chan- 
draghope Nayaganga to Touzi No. 1180 of the Dacca Collectorate, 
both permanently settled ‘estates. Plaintiffs including the original 
defendants Nos, 42 and 43, who were transferred to the category of 
plaintiffs, claim ro annas share of Jalkar Bartail and 12 annas share 
in Jalkar Chandraghope Nayaganga in accordance with their shares 
in the two estates. Their case is that the two Jalkars were different 
names of portions of a big tidal navigable river now named Dhales- 
wari, This river flowed to the east of a certain number of Mouzas 
Chamta, Chandhar and others, In 1897 the river broke through 
the lands of the Mouzahs lying on its west and flowed over those 


(4) (1905) 1. L. R, 33 Cale, 15. (2) (1873) 21 W. R. 27. 
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lands. It continued to do so till about roro. In 1911 the river 
again turned towards the east and returned more or less into its 
old bed, but it had-a® Channel over the Jala in digpyte through 
which it continued to flow as it did through the channel on the 
east. The plaintiffs allege that the jala in claim forms a part of 
the river system and so they are entitled to the fishery right in it 
as they have in the main channel. The plaintiffs enjoyed their 
fishery right till about the end of 1913 when they yere dispossessed 
by the defendants of a portion of the jala. They annexed a plan 
to their plaint which showed that the jala in suit is connected with 
the river at both ‘ends, flowing out of it and into it. The Court 
below made a decree in favour of the plaintiffs, The principal 
defendents who are the owners of estate Chandahar appealed to this 
Court, The other defendants were lessees of the fishery rights 
under the appellants. The appeal was heard previously by a 
Division Bench of this Court, The learned Judges remanded the 
case to thy Court below by an order dated the rsth of August 1924 
for findings on certain points stated, without deciding any of the 
questions raised before them, retaining the appeal on the file of 
this Court. The parties led evidence before the lower Court 
after remand which was recorded by a different Subordinate Judge 
while the findings on the questions required by this Court were 
recorded by a third Subordinate Judge. ‘The appeal has now come 
up before us for hearing on all the questions raised. 


The disputed Jalkar is part of a sheet of water whichis marked 
yellow in the case map leaving out portions to the north and to the 
south of it. ‘The defendants do not deny nor are they interested 
in denying that the plaintiffs hada right to jalkars Baratail and 
Chandraghope Nayaganga, but what they say is that those jalkars 
were not in the bed of the large navigable river Dhaleswari which 
is not a new name given to, the river as alleged. They state that 
the plaintiffs’ jalkar were in two small rivers within their estates 
which are depicted in the survey map of 1858-59 (Ex. 36a) as 
existing in the land betwéen Booriganga and Dhaleswari rivers, 
It was in 1861 during resumption proceeding that a Mr; Wise, the 
predecessor-in-interest of the plaintiffs, set up the case that -those 
two jalkars were in the bed of the river “newly called Dhaleswari. 
This claim was negatived by the Revenue Authorities, but Wise 
succeeded in two civil suits Nos. 35 and 44 of 1863 in establishing 
his right to the fishery if the bed of the Dhaleswari river as against 
the Government on the ground that the right of the Government 
to the fishery was barred by limitation. The defendants contend 
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that the plaintiffs may have acquired a right to fish ina portion of 
the bed of the river by prescription against Government, but they 
are not clothed with the rights of a grantee of the fishery right ina 
river from the Goverament with the result that they should be 
held entitled toa fishery right 01 anothers land on the ground 
that the river flowed on that land by changing its course. 

The second point is that the disputed Jala is entirely closed on 
the north end apd it is not connected with the river throughout the 
year on its south east end as shown in the case map, and therefore 
the plaintiffs cannot claim any fishery right in it under any circums- 
tance. i i 

It is next urged that even assuming that there is some connexion 
of the jala with the river, it not being a flowing stream is not a part 
of the river system and the plaintiffs cannot have a right of 
fishery in it, ; 

It would be convenient to record my opinion first on one matter 
remitted by this Court on the previous occasion for a fiyding and 
that is with regard to the upstream and downstream limits of the 
right of fishery of the plaintiffs in the river’Dhaleswari. Whether 
that right was by grant limited to territorial waters of the river, or 
of a several exclusive fishery, or whether the right was acquired by 
prescription prior to the change in the course of the river, the 
evidence with regard to those limits is the same, The Subordinate 
Judge has after remand found that the northern limit of plaintiffs’ 
right in fishery in the bed of the river is much to the north of the 
horizontal line drawn from the north end of the Jala or Kole in 
question, and the southern limit is also far to the south of the south- 
eastern end of the Jala. It is argued by the appellants that these 
limits could not be satisfactorily found unless a commission was 
taken and the places with reference to which those limits have been 
found were pointed out in the. locality and depicted in the map 
prepared by the commissioner. That course would no doubt have 
been more satisfactory. But the Subordinate Judge has gone 
elaborately into the evidence and has come to his conclusion. I do 
not find any reason to differ from his opinion. 

The most important question of fact in-this case is whether the 
disputed Jala or Kole if connected with the main stream of the 
river Dhaleswari throughout the-year. Admittedly plaintifs cannot 
succeed in this case if they fail to establish this fact. This is one 
of the questions on which the finding of the lower Court was 
required by the learned Judges who remanded the case. The order- 
of this-Court runs as follows :—‘‘ The learned Subordinate Judge 
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> `~- 
observes : ‘Communication existed at the time tne SHB Behe 


and also at the time of the local enquiry in “the case. Ton free ae oR 


plaintiffs’ evidence it evould appear ‘that the connexion, still exists. 
The Court directed by order dated 3rd March 1920 (No. 61) the 
defendants to inform the Court when disconnexion occurred in 
future. They did nothing, but at the time of hearing offered to 
adduce oral evidence on the point ; such evidence under the 
circumstances cannot be believed at all. I have no hesitation to 
hold that communication had not ceased.’ The defendants certainly 
ought to have informed the Court as directed by it, and the Court 
would have been justified in declining to go into the matter. But 
it did allow evidence to be adduced on the point by both parties. 
As stated above plaintiffs’ witness No.2 made certain statements 
which would support the defendants’ case,..........+ It is not clear 
however what exactly he meant and we think the Court having 
allowed evidence to be adduced by both parties should have 
discussedy the evidence and come to clear findings upon such 
evidence whether there was connexion at all seasons of the year,” 


Plaintiffs’ case as stated in the plaut and as depicted in the 
plan attached to it does not give an idea of the true state of things. 
The northern end of .the Kole is admittedly dry land and it is about 
2 miles off from the flowing river and the Kole is not a flowing 
stream, ‘The question is only with regard to the connexion at the 
south east end, The Subordinate Judge after remand has held 
that there is connexion at that end between the disputed Kole and 
the river at all seasons of the year, relying mainly upon the evidence 
of Rebati Nath Dutta, a pleader examined by the plaintiffs after 
remand, and a witness for the defendants, Nilratan Saha, The 
witnesses were, as already stated, not examined before this Subordi- 
nate Judge. The pleader went to the Kole on two occasions, once 
in the last part of 1920 or beginning of 1921 and again in March 1924 
and he proves existence of connexion between the Kole and the 
river at that time. This evidence even if accepted entirely does 
not prove connection throughout the year, as admittedly there used 
to be connection with the river ‘till Magh or Falgun in the year i. e. 
February. or March, This is the only witness examingd by the 
plaintiffs after remand on this questiof. At the previous trial 
plaintiffs examined 17 witnesses. Of these only witnesses No. 2 and 
No. 5, who are servants of the plaintiffs, speak about this matter as 
also witness No, 12 a fisherman, whois their tenant. The witness 
No, 2 says “ To the south east of the southern extremity of the Jala 
in suit Boro paddy was grown. The site remajns under water during 
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the rains till Magh.” The -defendagts-rely oa this as proving that 
there is no connexion of the Jala with the river throughout the year. 
At the prewoais hearing in this Court the plaintiffs argued that that 
was not what the witness meant, But the .witness has not been 
called after remand to explain what he meant. This witness was 
plaintiffs’ surveyor and now a Naib. Whatever he might have meant 
in his deposition, he does not say that the Jala is connected with 
the river througheut the year. Witness No. 5, plaintiffs’ tehsildar 
supports the plaintiffs’ case, while witness No. r2 does not state that 
there is connection throughout the year. Plaintiffs’ witness No. ro 
isa servant ofa lessee of the jalkar from the plaintiffs. He says 
that to the south of the jalkar was Maulavi Saheb’s jalkar. In this 
state of the evidence given by the plaintiffs they were constrained 
to rely in this Court on evidence coming from the side of .the 
defendants. First, they say that in the map filed with the written 
statement connexion with the river is shown, The defendants ‘point 
out that in the original map filed there is a break in the Sonnexion 
and the printed copy is not correct. However, assuming that at 
the time the plan was made there was connexion, they say in their 
written statement distinctly that there was no connexion throughout 
the year. The plaintiffs then rely on the evidence of two witnesses 
called by the defendants. One was their witness No. 4 examined 


‘after remand. During his examination-in-chief he said, in answer 


to question by the Judge, that before two years the .southern mouth 
used to contain water all the year round, but a portion in the east 
side used to dry up. In cross-examination he says- he had a 
shop inthe Bazar for about 30 or 32 years and his boat could 
not pass some 2 or 3 years after his first opening of the shop in 
that Bazar. This shows that the man was confused as to the 
years, because the Kole, admittedly came into existence only 8 or 
g years before the case was first heard. The other witness 
relied on is defendants’ witness No, 2 examined before remand. 
He says—‘to the south the Kole was connected. with the main- 
stream atthe southern portion of the Mulbarga.’ This he said 
after some hesitation,-as the record shows. This witness with his 
co-sharers.are in possession of the portion of the Kole which falls 
within Mouzahs Dentia and Sutkhira, i.'e., the portion of the Kole to 
the north of the disputed portion. They are owners of Dentia, 
If the Kole was really connected with the river how could they pos- 
sess the Kole -without any question bythe plaintiffs? The 
plaintiffs’ claim is confined only to the water within defendants’ 
Mouzah, and not to the jalkar either to the north or to the south 
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of it. ‘This fact should also be taken. into consideration in deter- 
mining the plaintiffs’ claim, On the other “hand there are a large 
number of witnesses*examined by the defendants who, are not in 
any way connected with them, who prove that there is no 
connexion with the river during certain parts of the year, I refer 
particularly to witness No. 3 who proves that to the south of 
the disputed jalkar is the jalaof Mama Saheb and it is dry at 
certain seasons, as also to witness No. 5 whois a Head Pundit of 
a school, and witness No, 6 a trader and a tenant of .Mama 
Saheb, These were examined before remand. Four other 
witnesses examined after remand support this story. There is no 
reason to disbelieve witness No, r Sub-Inspector of Police nor 
witness No. 5 an Assistant Sub-Inspector. These witnesses are 
unconnected with the parties and have no interest in deposing 
falsely in this matter, Witness No. r however proves what he 
saw in 1923, but) witness No. 5 deposes to what he saw in 
Igt4-t5gind x919. True, the omission of the defendants to 
inform the Court as directed about the matter, raises a presump- 
tion against them, buf that can hardly «supply the place of posi- 
tive reliable evidence by which the plaintiffs are bound to satisfy 
us about there being connexion throughout the year in order to 
maintain their claim to fish on the lands of another. Their evi- 
dence does not satisfy me that there is connexion at all seasons of 
year, Onthe contrary the evidence is ample that at certain sea- 
` sons of the year there is no connection, The fact that the plain- 
tiffs have advanced no claim to the jala to the forth or to the south 
of the portion of the disputed Kole also supports that conclu- 
sion, 

‘This finding disposes of the case, but as the other questions 
have been elaborately argued I think I should deal with them 
also, i 

Ishall then take up the question whether assuming there is 
some connexfon throughout the year between the Jala and the river 
the plaintiffs are in the circumstances of this case entitled tò the 
- jalkar claimed on the ground that it is a part of the river system. 
Both parties have cited and commented at length on the case of 
Sreenatli Roy v. Dinabandhu (1). Tha was a case in which the 
tight to follow the river was in question, but all the cases cited 
before us were referred to by their Lordships of the Privy 
Council in their judgment, Each party ¿claims that the princi- 
ples laid down in that case favour his contentions, Their Lord- 
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ships say, “It must now be taken as decided in Bengal that -the 
Government’s grantee can follow the shifting river for the enjoyment 
of his exclusive fishery so long as the waters fowm, part of the river 
system within” the upstream and the downstream limits of his grant, 
whether the Government own the soil subjacent to such waters _ 
as being the long established bed, or whether the soil is still in 

a riparian proprietor as being the site of the rivers recent 
encroachment”.—(41 I, A. at p. 235). Again, in dealing with the 
question of injusticé to the land owner their Lordships observe (at 
page 246), “ There is some begging of the question here; the 
waters are not his waters, nor is the change confined to the flood- 
ing of his fields. Itis the river that has made his land its own ; 
the waters are the tidal navigable waters of the great stream. In 
physical fact the land owner enjoys his land by the precarious 
grace of the river, whose identity is so persistent, and whose character 
is so predominating, as almost to amount to personality ; and is it 
fundamentally unjust that in law too he should loge what 
he has lost in fact, and be precluded from taking in 
substitution for his lost land an incorgoreal right which 
has been granted rot to him but to arother? The sovereign 
power lawfully invests its grantee with ju/kar 1ights in. part of the 
river ; is it unjust that when that river shifts its course, changing in 
locality but not in function, the owner of those rights should still 
enjoy them in that self-same river, instead of being despoiled of 
them by the course of nature, which he could neither foresee ror. 
control?” In my judgment none of the circumstances mentioned 
above applies to this jalaor Kole in question. ‘The river which 
made the defendants’ land its own has given it up. The water 
cannot be said to be the waters of the great stream, The land lost 
has been thrown up and the defendants do not claim an incorgoreal 
right, The owners of the jalkar right in the river of which they 
claim to be the grantees from the sovereign power, still enjoy the 
self-same right in the bed of the 1iver, but they want toe have some- 
thing more than what was granted to them because the river for 
sometime gave up its bed and flowed over the defendants’ land, 
but having gone back to‘its old bed has left a sheet of water on 
defendahts’ land through which it does not now flow, but touches it 
at some place. On what principle can the plaintiffs get an exten- 
sion of their right and the defendants be deprived of the right to 
fish in his own water, because it happens to be connected with the 
river? The claim is sought to be supported, as it were, on the 
ground that unto every one that hatha grant of a several fishery 
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shall be given, and he shall have abundance: but from him who 
hath not such a grant shall be taken away even that which he 
hath. This seems etme to be very questionable justice. If the 
plaintiffs’ contention be correct then a sand barrier of a few inches 
saves the right of the defendants and its absence takes it away. 
I am of opinion that the Jala is not a part of the river system in its 
present condition, 

But it is contended on‘the part of the plaintiffs that their case 
is supported by authority and the cases of Baba Prasad v. Jagadin- 
dra Nath Rai (x) and Krishnendro v. Maharanee Surno Moyee (2) 
are cited. The first case cited isin my opinion quite different in 
its facts and does not apply to the present circumstances. ‘There 
plaintiffs had a jalkar right in the river. -Portions of the bed dried 
up leaving certain dodas. The proprietor of the zemindary disposs- 
essed the plaintiffs of their right of fishery in those dobas. Tt was 
held that the grantees of the fishery would not lose their right of 
. fishing jp the dodas so long as they are connected with the river 
throughout the year. It was nota question of extension of the 
right under the original grant but oferetaining the right of the 
grantee of the right of fishery in the original bed of the river so 
long as a piece of water in its bed is connected with the main stream. 
The case of Krisknendro (2) however is similar to the present case 
on the facts. There the Court reluctantly -followed the rule which 
it deemed to have been settled by two cases which it considered it 
was bound to follow. If however the two cases- referred to are 
examined, it will be found that they are not casesin which the 
river broke through the land of another person and then returned 
to its old bed abandoning the new channel. The case of Kalee 
Soondur Roy v. Dwarkanath (3) which was thought to be precisely 


similar was, it seems to me, a case where it was held that the right. 


of fishery in the dried up portion of the bed of a river is not lost 
if the water in it is connécted with the main stream. The defen- 
dants who-actjuired a right to the land by accretion would hold it 
subject to the plaintiffs’ prior right of fishery. It was nota case as 
I have already stated, of plaintiffs having his -own original right of 
fishery and getting also the right in the waters on defendants’ land. 
‘The other case of Grey v, Anund Mohup (4) was also dne‘of right 
of fishery in the bed.of the river included in the original ‘grant 
which bed was left, but there -were some Koles. There is 


' (1) (1905) L L. R. 33 Cale. 15. (2) (1873) 21 W. R. 27. 
(3) (1872) 18 W, R. 460. - * (4) (1864) W. R. 108, 
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> therefore no authority properly so called which lays down 


Í that the plaintiffs . would not ‘only enjoy the right of 


fishery in the bed of the tidal navigable river as granted, but would 
also.retain Ché right of fishery on the land of another over which 
the river flowed for a short interval but ceased to do so, if there is 
a sheet of water on defendants’ land which is connected with the 
river. In my opinion the plaintiffs cannot maintain such a 
right. 


¢ 


- * The last question is ‘whether there'was a grant of several fishery 
in the tbed of the river Dhaleswari by the’ Government to the 
plaintiffs. ‘(he earliest document of -the plaintiffs is Exhibit 
L dated 1791. By it fishery of Chandraghope Nayaganga 
was leased out by the plaintiffs’ predecessor as appertaining 
to certain Mouzahs within the grantor’s purchased taluk, Similarly 
by Ex. La dated 1814 fishery in river Bartail appertaining to Joarh 
Bartail within the grantor’s Kharija Taluk was let out. tn the 
quinquennial papers of 1796-97 (Ex. 6 and Ex, 7) -submitted by the 
zemindar, the Jalkars were included in the return of two Taluks 
Ram Kishore Basu. The, predecessor, of thte plaintiffs Mr. Wise 
was exercising right of fishery in the river Dhaleswari, andin 1860- 
61 resumption proceedings were.taken under Regulation rz of 1819 
with regard to the fishery.by the revenue authorities. By an -order 
of the Collector dated 23rd July 1861 the jalkars were resumed on 
the ground that :no grant was made of fishery in the river 
Dhaleswari. This order was confixmed by the Commissioner. 
Mr, Wise then brought two suits in the Civil Court for confirmation 
of possession and title to the two jalkars Bartail and Ghandraghope 
Nyaganga both described as recently called Dhaleswari. Those 
were Suits.No. 35.and No. 44 of 1863. In the judgment of .the 
Principal Sadar Amin two issues were raised [Ex, .23,(a)];(1) whether 
the order-of Government of assessment of revenue on.the said _jalkar 


-is barred by limitation or not ; and (2) whether the plaintiff has 


got .zemindari interest in the disputed jalkar or ewhether the - 
Government has got its ordinary right. The Judge held that 
although the Government was entitled to Jalkar in flowing river it 
did not care to-take, possession of its own properties and.the right .of 
the-Govérnmentito assess reyenue was barred, The judgment in 
the.other case was also in the same terms (Ex..23). It is argued 
for the.appellants-that no grant of several fishery in the river was 
claimed then nor was it found, What was glaimed was territorial 
fishery as appertaining to the zemindaries, In any case the right of 
the plaintiffs having been confirmed on the ground of limitation the 
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plaintiffs can only claim the right to the fishery in the waters that 
flowed in the bed at, that fime and cannet claim to follow the 
river on another’s land if the river abandons its old bed. I do not 
think it is necessary for us to decide this question if this case as it 
involves the right of the Government with -which we are not con- 
cerned here. One thing may however .be noted that Mr. Wise 
does not seem to have claimed any right to the Khals flowing out 
of the river towards thethrough west Chandhar and other mouzahs 
. in 1863, which might have established his right to fishery in the 
river system of Dhaleswari by a grant of a several fishery. Those 
Khals are depicted in the survey map Ex. 36. 

“In my opinion the claim of the plaintiffs has not been established. 
The appeal must be allowed and the suit dismissed with all costs 
to the defendants appellants in both Courts, including -the cost of 
the previous:hearing in this Court. The other defendants will bear 

their own costs. It should be noted that original defendant No, 9 
` died whije the suit was pending in:the lower Court and his mother 
Sorojini was substituted in his place. But bya mistake her name 
was not entered in thé decree. e 

Roy, J.—This appeal arises out of ‘a suit which was 
brought so far back as 316th April rgr7. It concerns two jalkars, 
Baratail and Chandraghop Nayaganga in ‘the river. Dhaleswari 
in the District of Dacca. The Dhaleswari is a tidal navigable 
river. The plaintiffs own ro annas share in Estate No. 9316 and 
12 annas in Estate No. 1180 and they claimed these shares in 
the jalkars as appertaining respectively to these estates. The 
. river used to flow by the east of Mouzahs Chandahar and Chamta. 

The river began to shift it course about 1304 B. E., and washed 
away the lands of these mouzahs. After sometime the river 
began to recede and itis now occupying its old bed through the 
plaintiffs’ estates. By this retrocession a large sheet of water which 
is called a Role or back wàter was left in mouzah Chandahar. It is 
-this øe which is the subject matter of this suit. It is depicted in 
yellow in the map made by the Commissioner who held a local 
enquiry in the case. The northern end of the Kole‘is dry land. 
The Kole has a connection with the river Dhaleswari at its 
southern or south eastern extremity at gertain seasons ôf the year, 
‘The plaintiffs’ case is that it is connected with the river during all 

seasons while the defence is that the southern end of the’ Kole 

dries up in the dry season and dere paddy is grown thereupon. 

The plaintiffs brought ‘this suit to establish their title.to and for 
recovery of'possession of this $o% which lies in the defendants’ 
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Civit mouzah Chandahar. The defendants contended inter alia that the 


pers plaintiffs had no right tò the jalkar in the Dhaleswari which belongs 
ww 


to a third party and that even if they had a "jalker night, they were 
not entitled to” go beyond the limits of their zemindari and that the. 
plaintiffs cannot get the ole which was only a stagnant mass of 
o Roy, F water unconnected with the river. The learned Subordinate Judge 

—. who tried’ the suit found title with the plaintiffs and held that the 
southern end of the ole xemains connected with the 
Dhaleswari during all seasons and in that view of the case he ° 
decreed the suit in the plaintiffs’ favour. 

The defendants appealed to this Court and after a prolong- 
ed hearing the Judges remanded the suit for further investiga- 
tion on the following points : 

(i) Whether the grant or settlement of the jalkar at the 
time of the Permanent Settlement’to the plaintiffs’ predecessor-in- 
title’ was limited to territorial waters only, or it was a grant or 


Indu Bhusa& Bose 


Dv. 
Sarajubala Debi, 


settlement in respect of several or exclusive fishery. 4 
(ii) What were the upstream and downstream limits of such 
grant or settlement ? ° i 


(iii) Whether thetdisputed:&o/e falls within those limits ? 

(iv) What are the limits of the jalkars in which the plaintiffs and 
their predece sor-in-title are found to have acquired a prescriptive 
right of fishery (prior to the change in the course of the river) 
and whether the disputed Ao/e falls within those limits ? 

(v) Whether there.is connection between the disputed Kole and 
the river at all seasons of_the year ? 


‘This investigation has now been made and the findings are in 
the plaintiff» favour. The appeal has now been reheard. 

The prolonged investigation may be said to have decided 
that the. plaintiffs have..title except in one particular matter to 
which I will avert in a moment. ‘The lgarned vakil has referred 
to the ijarapattas and {the quinquennial papers relied upon 
by the plaintifs and his .contention is that the plaintiffs 
predecessor obtained a julkar in the inland territorial 
waters within the taluks. This contention is now too late. The 
Thak shows that the two jalkars are two contiguous reaches of the 
river Dhaleswari itself. Son after, the jalkars were resumed by the 
Government inspite of the objections of Mr. Wise, the then proprie- 
tor and he brought two suits and it was held that the right of the 
Government to assess revenue was barred. Thereafter the right of 
the proprietors to the. jalkar of the Dhaleswari in this part of the 
river has remained undisputed, ` 
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The learned Subordinate Judge has also found the upstream 
and downstream limits, of the plaintiffs’ fishery. The elaborate 
arguments of the learied Subordinate Judge have not been 
seriously attacked. The very thak maps of the ripatian mouzahs 
establish beyond, doubts that the disputed foe falls far to the 
south of the upstream limit and far to the north of the downstream 
limt. The question therefore of metes and bounds is clearly in 
favour of, the‘ plaintiffs, , 

There is a considerable dispute on the question ‘whether the 4o/e 
in suit remained connected with the Dhaleswari throughout the 
year, Stress was laid by the defence on the evidence of the 
plaintiff’ surveyor who deposed that “to the south-east of the 
southern extremity of the jala in suit paddy was grown. That 
site remains under water during the rains till Magh.” On the 
other hand it may be argued that some of the defence witness- 
es admitted the continued connection‘of the Kole with‘the river. It 
may here be noted that in the sketch map which the plaintiffs filed 
with their plaint they depicted the Kole as having connection with 
the river at both eads. ‘The defendants’.on the other hand 
while protesting in their written statement that there was no con- 
nection at all with the.river filed a sketch map in which they depict 
a thin stream connecting the Kole with the river, When the 
pleader commissioner was holding his enquiry the Kole was con- 
nected with the river at its southern end, He took different 
depths, It was stated before the Subordinate Judge that though 
there was connection at that time, the connection came to an 
end in Falgun and Chaitra, ‘The learned Subordinate Judge 
under the circumstances considered a local enquiry unnecessary 
but he held the defendants to informithe Court when the connec- 
tion’ ceased. The defendants did’/not inform’ the Court and the 
Subordinate Judge made it one of his grounds coming to the con- 
clusion that there was coitneCtion at all .seasons, After remand fur- 
ther evidénce,was furnished on the point, ‘The plaintiffs examined 
` only one witness; He isa pleader who went twice to the spot in 
connection with commissions but his recollection is not very 
exact, Onthe other hand the defendants examined a Sub-Ins- 
pector of Police who went to the spot fo make an enquiry ånd he 
deposed that he went on his pony over ‘the southern extremity of 
_ the Kole, The witness is a graduate and‘there does not seem any 
reason to disbelieve him. ‘There is another mahajan witness who 
carries conviction-and he deposed that there was connection all the 
year round till about 2 years before but the connection now ceased 
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` during the extreme hot months, The şuit was broughtin 1917, 


These witnesses were déposing in 1925. I should like to mention 
here that thg „plaintiffs did not..claim the Whole of the Kole but 
left out a portion at the northern end and a considerable portion 
at the southern end. It is stated at the bar that a portion at the 
northern end has been left out as it has silted up. No explanation 
is forthcoming why’ such a large tract at the southern end of the 
Kole was leftiout., We have evidence:that there are other proprie- 
tors who have taken.possession at the mouth of the Kole and the 
evidence.’that’dovo paddy is“'grown in a considerable portion of 
the southern side of the Kole seems to be worthy of credit. Itis 
obvious that the southern’end of .the Kole is fast silting up. On 
the evidence there ‘can be little doubt that from about 1923 the 
Kole loses its connection with the river in the extreme dry months, 
‘The question whether there was connection at all seasons from the 
time when the suit was brought to 1923 is more difficult, The 
learned Subordinate Judge (after remand) has relied on“the evi- 
dence of the pleader examined on behalf of the plaintiffs, His 
evidence even if fully beleived is conclusive to establish connection 
at all seasons of the year. Their Lordships of this Court formulat- 
ed an express issue on this point. and the parties were given liberty 
to produce evidence. The plaintiffs examined only one 
witness viz., this pleader. ‘he.defendants have examined a num- 
ber, several of whom must be considered to be reliable. The 
balance of evidence is in favour of the .defendants and the con- 
clusion is that the Kole was not connected with,'the river at all 
seasons of the year. Even if there was a connection I do not 
think that the plaintiffs can succeed considering the.situation and 
position of the Kole. We have constantly been referred to the judg- 
ment of their Lordships of the Judicial. Committee in the case of 
Sreenath Roy v, Dinabandhu Sèn (x). Theip Lordships reviewed and 
discussed the whole. series of decisions in Bengal on the subject 
of fishery rights in navigable rivers from 1807 to 1905. The right 
“to follow the river? is now settled. It was held that it must be 
taken as decided in Bengal that the Government’s grantee can 
follow the shifting river for the enjoyment of,his exclusive fishery 
so long as the waters: form; part of the river system within the 
upstream and downstream limits of his grant, whether the Govern- 
ment owns the soil subjacent to such waters as being the long 
established bed, or whether the soil is still*in’a riparian proprie- 
tor as being the site of the river’s recent encroachment, We 


(x) (1914) I. L. R. 42 Calc. 489 ; 20 C. L, J. 385. 
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have a converse case here.ang the question we have to decide is 
how far a grantee can cjaim his right in what the river has aban- 
doned. Some of the cases discussed by their Lordships relate to 
abandoned beds or channels and the contention is that the prin- 
ciple has been settled that the grantee of a general right of fishery 
in a navigable river is extitle] to fish not oaly in the main chan- 
nel of the river but also in such arms, inlets and lakes, so long as 
any communication between them and the main channels remains 
open during all seasons of the year. This rule seems to have 
been affirmel in certain cases, ' 

We have to examine the position. It was pressed before their 
Lordships that itis unjust that a land owner should not only lose 
the use of his land when the river overflows it but also the right 
to fish over his own acres anl in his own waters, in order that 
another may unmeritoriously fish in his place. The answer of 
their Lordships is “ There is some begging of the question here : 
the watets are not his waters, nor is the change confined to the 
flooding of his fields. „It is the river that has made the land its own ; 
the waters are the tidal navigable waters*of the great stream, In phy- 
sical fact the land owner enjoys his land by the precarious grace 
of the river, whose identity is so persistent, and whose character is so 
predominating, as almost to: amount to personality ; and is it funda- 
mentally unjust that in law too he should lose what he has lost in fact, 
and be precluded from taking in substitution for his lost land an in- 
corporeal right which has been granted not to him but to another? The 
sovereign power lawfully invests its grantee with ju/kar rights in part 
of the river ; is it unjust that when the river shifts its course, 
changing in locality but not in function, the owner of these rights 
should still enjoy them in that self-same river, instead of being 
despoiled of them by the course of nature, which he could neither 
foresee nor control?” «Now when the grantee desires not only to 
follow the riyer but also keep the abandoned channel, on what 
principle of justice and equity can his claim be sustained ? I can 
find no answer to the claim of the despoiled proprietor that now 
that the river has left his property he should have it back. The 
grantee could only claim if the abandoned channel is still a, part of 
the river or forms part of the river systerfi. Can this be said for the 
disputed Kole? I think not, It has lost its identity with the 
Dhaleswari. The personality of the Dhaleswari has deserted it. 
When the suit was brought it was a mere back water within the 
defendants’ mouzah with dry land on all sides excepta channel to 
the south connecting it with the Dhaleswari, If the grantee can 
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go whereever the river flows it follows that he cannot remain ina 
piece of water where the river has ceased to ‘flow. 

I venture to think that the rule that the grantee can retain a bed 
when it has connection with the main channel at all seasons of the year 
has been stated too broadly. The reasoning is apparently that the 
abandoned channel is still a part of the river or of the river system. 
With great respect I would say that in these cases the rule was laid 
down by the Court on the findings of fact arrived at in each case, 
There are three cases to which we have been specially referred, There 
is the case of Jogendra Narayan Roy v. Crawford (1). There the 
piece of water in dispute was connected with the river only in the 
rains and their Lordships proceeded on the finding of fact that 
the piece of water was still an arm of river. The case of Krishnendro 
v. Sueno Moyee (2) was quoted. As their Lordships of the Judicial 
Committee pointed out the Court somewhat reluctantly followed 
the rule which it deemed to be settled that the grantee “ can 
exercise his right in the open channels and also in closing or closed 
channels abandoned by the river up to the tyme when the channel 
became finally closed i.e, so long as fish can pass to and fro,” 
Ainslie J. who laid this down refers to a case Kalee Soondur Roy v. 
Dwarkanath (3) as his authority, It would appear however from 
an examination of the latter case that it refers to a different set of 
circumstance, where the defendants set up their right to accretion. 
It was urged that the present case is very similar to the case of 
Bhaba Prasad v. Jagadindra Nath Rai (4). There the question was 
in respect of 3 dodas left by the receding Brahmaputra. It was held 
that two dodas had lost connection with the river and could not be 
considered any longer as part of the Brahmaputra. Their Lordships 
referred to the case of Grey v. Anund Mokun Moitro (:) where the 
argument was put forward that the grantee can have no right where 
the Government right itself was gone. The Court gave a decree 
for the third doda on the idea that it was part of the river Brahma- 
putra because there was connection and the right of the crown to 
grant a fishery subsisted. The situation of the Xole in dispute here 
is such-that I cannot hold that it is part of the river Dhaleswari and 
I do not.thipk that the crown could successively maintain. that the 
Kole is still a part of a navig&ble river. 

Mr. Chakravarti for the plaintiff respondents referred to the fact 
that the fish can pass to and fro from the river when there is 


(1) (1905) 1. L. R. 32. Cale. 1141 ; 2 C, L. J. 560, 
(2) (1873) 21 W. R, 27. (3) (1872) 18 W. R. 460. 
(4) (1905) I. L. R. 33 Calc. 15. (5) (1864) W. R. 108, 
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connection. In the casé of Krisknendro .(1) the Court gave a 
decree “So long as figh'can pass to and fro.” Now there are innumer- 
able creeks and channels, some blind, some current‘which connect 
with the mighty navigable rivers of Bengal. They are territorial waters 
and the Crown does not claim any rights therein. The Government 
right exist only in navigable rivers. I am of opinion that the 
plaintiffs cannot be allowed to claim fishery rights in the Kole 
which lies within the defendants’ mouzah and Which lies in a bed 
which the navigable river has abandoned. 

It was said that the defendants own only a few Chaks in their 
estate and that the plaintiffs have the largest share in the mouzah. 
` This aspect of the case was not raised in the suit and it is not 
possible to examine it. If the plaintiffs have a right to the mouzah 
their right to the Xole as appertaining to the mouzah is not jeopar- 
dised by this decision. 

The, plaintiffs’ title to the jalkars in the Dhaleswari as appertain- 
ing to their taluks Nos, 9316 and 1180 of the Dacca Collectorate 
has been the subjectof much adverse comment. It is contended 
that the plaintiffs not having alleged any grant in the plaint the 
suit shoulJ fail, that the grant was negatived by the resumption 
proceedings and that, Mr. Wise-having brought suits to establish 
his rights to the jalkar as part of hiszemindari and having succee- 
ded, the plaintiffs cannot now fall back 0.1 a grant. It is argued that 
the effect of the resumption proceedings and the suits decreed is 
not to create a several fishery in favour of Mr, Wise and the plain- 
tiffs therefore must be confined to the Dhaleswari within their 
zemindari. I can appreciate the argument of the defendants that 
the plaintiffs’ title being appurtenant to their zemindari it would be 
hard if they were allowed to travel into theirs. In para. 5 of the 
plaint however the plaintiffs claimed their jalkar even if the river 


shifts its course by vitue of this title which their predecessor ' 


achieved in, 1863. The river flowed at the time through their 
zemindari. ‘Their case was :that they hada right to the jalkar of 
the river and the Government had no right to assess revenue for 
the jalkar. Itis not very clear to me that because at that time 
they did not assert a grant they should not be allowed’to taise the 
question of a grant from considerations which apply to grants over 
a century old. The conception of a lost grant from long user 
was not known in 1863. Suppose Mr. Wise had alleged a grant 
at that time his position would not have been difficult before the 
Court even though the Revenue authorities resumed the jalkar 


(1) (1873) 21 W. R, 27. 
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onthe ground that there had beeneno grant, It seems to me (I 
speak with diffidence) therefore that the plaintiffs should not be 
preclude 1 frôn pursuing their rights as if it was à grant. Apparent- 
ly they have done so since 1863. The defendants after all are 
remotely co.aceriel with the question. If the Dhaleswari leaves 
the plaintiffs’ zemindari the Crown may question thé plaintiffs’ right 
and until the Crown succeeds the defeadants are not in a position 
to question the plaintiffs’ right. 

On these grounds I agree with the coaclusio i3 arrived at by my 
learned brother. ‘The result is that the appeal should be allowed 
and the suit dismissed with costs in all the Courts. 


A. T. M. _ Appeal allowed, ` 
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Before Mr. Justice M. N. Mukerji and Mr. Justice G. N. Roy. 


> GOHUR BEPARI 
v. 


RAM KRISHNA SHAHA AND OTHERS,* 


Limitation—Limitation Act (TX of 1908), Sch. I, Art. 182 (2)—‘Decree or 
order’—Order declaring appeal to abate. 


A obtained a decree against B on the 2gth March, 1922, B appealed ; pending 
appeal A died and his heirs were not brought on record. Consequently the 
appeal was ordered to be abated on the 21st May, 1925. On an application for 
execution of decree by the heirs of A: 


Held, that time ran under Sch, 1. Art, 182 of the Limitation Act from 21st 
May, 1925 and not from 2gth March, 1922. 


Cases on the point reviewed, 

Appeal by the Judgment-debtor. 

Application for execution of decree. 

The material facts appear from the judgment. 


Babu Jatindra Nath Sanyal (for Babu Suresh Chandra Talukdar) 
for the Appellant, 


Dr. Radhabinode Pal and Babu Ramendra Mohan Majumdar 
for the Respondents, 
C. A, V. 
The judgments of the Court were as follows : 


Mukerji, J.: One Radha Madhab Saha instituted a Title 
Suit No. 754 of 1920 against Gohur Ali Bepari and others. 
The suit was dismissed by the Munsif on the 30th August 1920, 
‘There was an appeal to the District Judge who allowed it on 
the 29th March 1922. Some of the defendants preferred a 
second appeal to this Court making the plaintif and the other 
defendants respondents therein, During the pendency of the 
appeal Ratha Madhab Saha, the plaintiff, died. The appellants 
in this appeal obtained a Rule to show cause why the abatement 
of this appeal in consequence of the death of the said Radha 
Madhab Saha should not be set aside and his heirs substituted 
in his place. The Rule was discharged on the 3rd April 1925. 
The appeal was thereafter put up for hearing and on the 21st May 


*Appeal from Appellate Order No. 258 of 1926, against the order of N. 
Edgley Esq, District Judge of Faridpur, dated, the 17th April, 1926, afir ving 
that of Babu Narendra Nath De, Munsiff 2nd Court of Chikandi, dated the 2oth 
January, 1926, 
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Civit. 1925 the following order was passed: “The sole respondent 
1927. having died and no substitution having been’ made in his place, the 
ww « $ > . LJ . 

Gohur Bepari appeal abates and is dismissed without costs asthe respondent (sic) 
wv ° has not appearéd?’ A decree in similar terms was then drawn 


Ram Krishna Shaba. 1) and by it the appeal was disposed of. 


Mukerji, F. The question that arises in the appeal now before us is’ whether’ 
k the period of limitation under Article 182 of the ist Schedule 
to the Limitation Act runs from the 21st May 1925 or from the 
29th March 1922, The Courts below have held that it would 
run from the former date. The judgment-debtor Gohur Ali 
Bepari has preferred this appeal and his contention is that it would 

run from the latter date. . 

The main argument advanced, on behalf of the appellant is .to 
the efect that an order declaring that the appeal has abated is not 
a decree or order as contemplated by clause 2 of Article 182 of 
Schedule I of the Limitation Act, and reliance has been placed in 
support of this argument upon a number of decisions which will be 
presently noticed and chief amongst which are the decisions of the 
Judicial Committee in the cases of Batuk Nath y. Munni: Lei (1), 
and Abdul Majid v, Jawahir Lal (2), 

Batuk Nath v. Munni Dei (1) was a case in which the question 
arose with regard to an appeal before the Judicial Committee which 
was dismissed for non-prosecution as the steps necessary to be taken 
under rule V of the order in Council of 5th June 1853 had not _ 
been taken by the appellant. That rule provides that “in default of 
the appellant or his agent taking effectual steps for the prosecution 
of the appeal within such time or times respectively ihe appeal 
shall stand dismissed without further order.” Their Lordships pointed 
out that there was no order of His Majesty in Council dismissing 
the appeal and that no such order was recessary to be made, and 
under the rule aforesaid the appeal stood dismissed without further 
order. It was said in that case that a, dismissal for want 
of prosecution is not the final decree of an appellate Court within 
the meaning of Article 179. In Clause 2 of Schedule II of the Act 
of 1877 which for our present purposes may be taken as being the 
same as Article 182, clause 2 of Schedule I of the Act of 1908, no 
question of withdrawal arises in the case. The basis of the decision 
in Batuk Natuh w. Munni Deitt) has been put by Mookerjee and 
N. R. Chatterjea, JJ. in Zokenath Singh v, Guju Singh (3), in these 





(1) (1914) I. L. R. 36 All. 284; 19 C. L. J. 574. 
(2) (1914) L L. R, 36 All. 350; 19 C. L. J. 626. 
(3) (1915) 20 C. W. N. 178 (183); 22 C, L. J. 333. 


' 
Vor. XLVI.) HIGH COURT, 


words: “ In that case there was no -decree of the Court of appeal 
because the appeal preferred to the Judicial Committee never came 
up for disposal bysthfeir Lordships. The appeal was. dismissed by 
the Registrar for non-prosecution, and it was ruled that the order 
of the Registrar was not a decree of the Court of appeal.” In Aéddul 
Majid v. Jawahir Lal (x) an appeal before the Judicial Committee 
was dismissed for non-prosecution under similar circumstances. 
Their Lordships pointed out that there was no decree of His Majes- 
ty in Council in which. the decree of the High Court had become 
merged. It was observed: “ The order dismissing the appeal for 
want of prosecution did not deal judicially with the matter of the 
suit and could in no sense be regarded as an order adopting or 
confirming the decision appealed from. It merely recognised 
authoritatively that the appellant had not complied with the condi- 
tions under which the appeal was open to him and that therefore 
he was in the same position as if he had not appealed at all.” 
These observations were quoted with approval by the Judicial 
Committee in a later case in which also the question of limitation 
arose in connexion “with an -appeal ebefore that Board which had 
been dismissed for non-prosecution : Sachindra Nath Roy v. Moka- 
raj Bahadur Singh (2). These two decisions of the Judicial 
. Committee have also been elaborately explained in Raghu Prosad 
Singh v. Jadunundan Prosad Singh (3) which was the case 
of dismissal of jan appeal for non-payment of printing costs. In 
that case it has been held that where an appeal is presented within 
time any order putting an end to the appeal in any way is either a 
decree or order within the meaning of Art. 182 cl. (2). 

In Fazal Husen v. Raj Bahadur (4) there was an appeal by 
one Hardyal and an appeal against him, and Hardyal having 
died ‘during the pendency of the appeals and on the failure to 
put Hardyalľs representatives on the record, the appeals 
abated. It was held “that the order by which the appeals 
were declareel as having abated did not give a fresh starting point 
for limitation under clause 2 of Article 179 of Schedule I 
of the Act of 1877. In the case of | Fasl-urv-Rahman v. 
Shah Muhkammad Khan (5), two appeals were dismissed, as the 
- counsel for the appellants informed tke Court that he was unable 
to support them. Fazal Husen v. Raj Bahadur (4), was cited in 
that case. The learned Judges held that notwithstanding that 


(1) (1914) 1. L. R, 36 All, 350;19 C. L. J. 626. 
(2) (1921) 26 C.W. N. 858. (3) 6 Pat L. J. 27. 
(4) (1897) L. L, R. 20 All, 124. (5) (1908) 1. L, R. 30 All, 385. 
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the appeals had been dismissed under such çircumstances, limitation 
did none the less run from the decree of the appellate Court. 
They went og to observe as follows :—“ If % judgment-debtor’s 
appeal, as sometimes happens, is pending for upwards of three 
years, and ifit were held that the appellant judgment-debtor, by 
withdrawing or declining to support the appeal, or by omitting to 
bring on the record the representatives of a deceased respondent, . 
could, notwithstanding the fact that an appeal had been filed, cause 
time to run from the date of the original decree, it would in our 
opinion be going directly against the language of the Limitation Act 
and open a door to fraud.” The authority of Fazal Husen v, Raj 
Bahadur, (1) was doubted in other decisions ‘of the same Court, 
e. g. Kewal v, Tirkha (2) and Muhammad Razi v, Karbalai Bibi (3). 
In the last mentioned case it was held that an order declaring an 
appeal to have abated is in effect an affirmation of the decree of 
the Court below, and limitation only begins to run against the 
decree-holder from the date of such order and not from the date 
of the decree under appeal. In Zthkatt Krishna ProsadSingh v. 
Wazir Narain Singh, (4) Fazal Husen v. R& Bahadur (1) was 
followed in ‘preference to Muhammad Razi v. Karbalai Bibi (3), 
it being pointed out that the latter case was not one under. Article 
179,of the Limitation Act, and also that it proceeded upon an - 
erroneus view of the authority in the case of Mahomed Mehdi 
Beila v, Mohini Kanta Saha Chowdhry (5). In Tikatt Krishna 
Prosad Sing’s case (4) the facts were that during the pendency of an 
appeal in the High Court one N. who was not a partylto the suit or 
the decree of the trial Court was added respondent in the appeal 
he having in the meantime obtained a decree that he .was entitled 
to succeed to the estate of the mortgagor judgment-debtor who 
had died. The widow of the mortgagor judgment-debtor who was 
substituted in the-place of .her husband was the respondent against 
whom the appeal was originally filed. N died during the pendency - 
of the appeal and an application was made for substituting his heirs, 
but was eventually dropped. The appeal was then disposed of on 
a compromise between the appellant and the original respondent. 
W, an heir of N, then applied to execute the decree of the original 
Court and thé question arose Whether limitation ran from the decree 
of the trial Court or from the compromise decree passed by the 
appellate Court, It appears from the judgment of Coutts, J. that 


(1) (1897) 1. L. R. 20 All. 124. (2) (1985) 3 All. L. J. 8. 
(3) (1909) I. L, R. 32 All. 136. (4) 5 Pat. Le J. 731. 
(5) (1907) I. L. Re 34 Cale. 87475 7 C, L. J. 305. 
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there was no order of the appellate Conrt declaring that the appeal 
had abated. In that way as well as upon the’other facts the case 
was clearly distinguisht ble from a normal case of abatement of an 
appeal. It was held that W could not rely upon the decree of the 
appellate Court as giving him the starting point for limitation. 
It will be observed that in this case the learned Judges relied upon 
the two decisions of the Judicial Committee as supporting their 
view. In Hia Lal Kumar vy. Genu Mahto, (1) it was held that 
the fact that the appellants allowed their appeal to abate against the 
deceased respondent could not prevent the latter’s legal representa- 
tives from taking the benefit of the appellate Court’s decree and 
limitation ran under Article 182 clause (2) from the date of the 
decree of the Court of appeal. The learned Judges in that case 
applying the principle of the decision in Raghu Prosad Singh v. 
Jadu Nandan Prosad Singh, (2) held that there is no distinction 
in principle and there ought to be no difference in the result for 
the purpove of Article 182 clause.2 when the appellant instead of 
withdrawing.from the appeal allows it to abate. In the case of 
Kalimuddin v, Esabakutldin (3) it has been pointed out that where 
one of several respondents died during the pendency of the appeal, 
and his heirs being brought on the record were not properly 
represented, the appellants not having put in the Deputy Registrar’s 
costs and the usual indemnity bond and the appeal was first of all 
dismissed as against those heirs by one order and afterwards by 
another order dismissed as against the other respondents on the 
ground that it could not proceed against them alone, the former 
order did not while the latter did amount to a ‘decree’ within the 
meaning of the Code of Civil Procedure. It has been held by this 
Court in Ramgati Dhar v. Nagendra Lal Chowdhury (Miscellaneous 


Appeal No, 373 of 1903), a short note of which is to be found in 1. 


C. L.J. 17n. that an order of the High Court declaring that an ap- 
peal has abated is, if not a“decree, certainly an order which has final- 
ly disposed of the suit and that therefore an application for execution 
presented within 3 years from the date of such order is not barred. 
That final order of disposal of a similar character are to be regarded 
as being within clause (2) of Article 182 has been held in cases 
where the appeal has been dismissed 01 thg ground of beirfg barred 
by limitation [A&shoy Kumar Nundi v. Chunder Mohun. Chathatt 
(4)].or on the failure on the part of the appellant to put in deficit 


(1) (1925) 1. L, R. 4 Pat? S44. (2) 6 Pat. L. J. 27. 
(3) (1924) I. L. R. 51 Calc. 715 (723); 39 C. L. J. 309. 
(4) (1888) I. L. R. 16 Calc. 250. $ 
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court-fees (up Singh v. Mukhraj Singh) (1) though there is 
some conflict of opinion as regar ls the latter class of cases. 

The inequities of the view propounded’ by .the appellant have 
been, as already stated, clearly pointed out in Fasl-ur-Rahman v. 
Shah Muhkammad Khan (2), In my opinion the view take1 by the 
Full Bench in the case of Jeeyangar v. Lakshmi Doss (3) that wher 
an appeal is entertained anJ an order made by the Court to which 
the appeal is preferred which has the effect of finally disposing of 
the appeal, execution runs from the date of the order of the 
appellate Court does not go beyond the range of the limits of the 
applicability of clause 2 of Article 182 of Schedule I of the 
Limitation Act of 1908, 


The Courts below appear to have taken a cotrect view of the 
matter and the appeal accordingly is dismissed with Costs,—he wing 
fee being assessed at 2 gold mohurs. i 


Roy, J :—I agree, 


ATAM. Appeul dismissed. 


(1) (1885) 1, L. R. 7 All. 887 
(3) (1906) 16 M. Le J. 393. 


e 
(2) {1y08) 1. L. R. go All. 385. 


Before Mr. Justice Duval and Mr, Justice D. N. Mitter, 


SRIMATI MATANGINI DEVI AND ANOTHER 


U. 


BEHARI LAL BANERJEE,* 
. 


Decree, execution of—Objection by judgment- debtor--Decree-kolder absent— 
Merits not gone into—Order allowing objection. 
In an order allowing objection to the execution of a decree in a 

Probate case, the following decision “ The opposite party and 


The petitioner's pleader is present. 


was given: 
her plegder are absent. The execution 
case is hereby dismissed for default and petitioner’s objection is allowed,” It 
did not appear on the record that the merits of this application of objection were 
argued before the Judge ex parte nor did it appear that the Judge really came 
to aay adjudication on the merits of that application.: 


*Appeal from Original Order No. 453 of 1925, against the order of A. M. 
Ahmad Esq, District Judge of Burdwan, dated the 22nd Angust, 1925. 
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Held, that the order allowing petitioner's objection being invalid, should 


be set aside, o . 
Appeal by the Opposite Party. 
Application for execution of decree. 
The material facts appear from the judgment. 
Babu Panchanan Chowdhury for the Appellants. 


Mr, Bankim Chandra Mukerji and Babu Durga Das Roy for the 
Respondent. ° 


The judgment of the Court was delivered by 


Duval, J.: In this case there was an application made for 
execution of a certain decree passed in a Will case which had 
been finally decided by this Court on the 5th January 1921. 
In March 1923 an application was made to transfer the case to the 
Subordinate Judge of Asansol for execution. It was so transferred 
out was subsequently dismissed for default. Then a fresh appli- 
cation was made before the District Judge for execution of the 
decree on the sth of May 1924. A notice was issued apparently 
under order 21, rul@ 22 and a petition of objection was 
filed. The case was adjourned for various reasons mainly 
because the District Judge engaged himself in the Sessions 
from August 1924 to August 1925 and came up onthe zznd of 
that month when the decree-holder was absent. The judgment- 
debtor was present by his pleader and the Judge passed the 
following order: “The petitioners pleader is present. The 
execution case is hereby dismissed for default and petitioner’s ob- 
jection is allowed.” Now it is perfectly clear that the order dis- 
missing the executioa case for defaultis a good order and that order 
must stand simply on the ground on which it was given that is, 
the absence of the decree-holder. But that is no ground for 
adding “petitioners objection is allowed.” It does not appear on 
the record that the merits® of this application of objection were 
argued before tke Judge ex parte nor does it appear that the 
Judge really came to any adjudication on the merits of that 
application. We think, therefore, that the proper order is that 
while confirming the order dismissing the execution case for 
default we set aside the further order ‘petitioners objection is 
allowed.” In case any other application is made it will be open to 
the judgment-debtor again to raise his objection. 

In the circumstances, we pass no order as to costs. 


A, T, M, Appeal allowed. 
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Before Mr. Justice Cuming and Mr. Justice S. C. Mallik. 
JADU NATH MANDAL 


v. ., 
AMULYA KRISHNA KUNDU AND orHErs,* 


Res judicata—Heard and finally decided—Previous suit dismissed for defect of 
parties—Limitation, question of ~No relief claimed against party brought 
on the record. 

To constitute a matter res judicata, it is necessary that the matter must have 
been heard and fimally decided in the former suit. Hence when the former suit 
was dismissed on the ground of defect of parties, a subsequent suit on the same 
cause of action, is not barred by res judicata: Sheosagar v. Sitaram (1). 

When a party is brought on the record out of time, the question of limitation 
does not arise when there is no relief claimed against that party: Mohamed. 
Ishaq v, Sheikh Akrumul Hng (2) 

Appeal by the plainiiff, 

Suit for contribution. 

The material facts appear from the julgment. 

Mr, Atul Chandra Gupta and Babu Radhikaranjan Guha fox 
the Appellant, 

Dr. Radha Binode Rai, Babus Jitendra Mohan Banerjee, 
Bhupendra Krishnı Bose, Rupendra Kumar Mitter and Hari- 
prasanna Mukerjee for the Respondent. 

` Babu Biraj Moan Mojumdar for the Minor Respondent. 


; CAV 
The judgments of the Court were as follows : 


S. C. Mallik, J :—This appeal arises out of a suit for contri- 
bution brought by the plaintiff for recovery of Rs. 542-8-3 from the 
defendants. ‘The allegations on which the suit was brought were 
that one Malati Manjari Dasi had obtained a decree for maintenance 
against defen lants Nos, 1 and 2 in 1916 with a charge on properties 
Nos. 1 to 3 in the suit, that the plaintiff subsequently purchased 
property No. 1 at an auction sale held in execution of a rent decree 
in rg1t7 and took possession thereof. Bute Malati Manjari execute 1 
her decree and put up that property to auction sale, that the sail 
property was purchased at the sale by defendant No. 7 for Rs. 530 
and by that sale the dues of Malati Manjari were satisfied and the 
charges on the other two properties were remove benefiting the 
other» defendants who purchased them subsequently and making 

® Appeals from Appellate Decrees Nos. 1616 to 161g of 1924, against the 
decrees of Moulvi Qassam Ali, Subordinate Judge of Nadia, dated the 31st March, 
1924, reversing those of Babu Brojendra Saran Sanyal, Munsiff, 2nd Court, 
Kustea, dated the 12th May, 1923. ° 


41) (1897) L- L. R. 24 Cale. 616 ; L. R. 24 I. A. 50. 
(2) (1907) 6 C. L. J. 558. 


' 
Vor XLVI] HIGH COURT. 


them liable to contribute. The defence was a denial of liability to 
pay any contribution and that the suit was barred by ves judicata as 
well as limitation. «The Court of first instance found al} these points 
in favour of the plaintiff and decreed the suit. On appeal to the 
District Court, the learned Subordinate Judge raised three points 
for determination. These three points were (1) Is the claim 
barred by the principle of ves judicata? (2) Is it bared by limitation? 
(3) Were the defendants or any of them benefited as alleged by 
the plaintiff? If so, to what extent they or any of them are liable 
to the plaintiff? The learned Subordinate Judge found the points 
of ves judicata and limitation against the plaintiff and on that finding 
he allowed the appeal and set aside the decree of the first Court 
without determining the third point raised by him, The plaintiff 
has appealed to this Court. : 

It was contended before us that the lower appellate Court was 
wrong on both the points of ves judicata, and limitation. As 
regards ves judicata it appears that the plaintiff had instituted 
a previous suit against the defendants for recovery from them 
of the amount that fas been claime’ in the present case and it 
appears that that suit was dismissed on the ground of defeet 
of parties, ‘The learned Subordinate Judge held that this was 
sufficient for bringing in the operation of ves judicata and for holding 
that the present suit was barred on that ground. I am of opinion 
that this was an erroneous view of the lav. To constitute a matter 
res judicata, it is necessary that the matter must have been heard 
and finally decided in the former suit. But the former suit in the 
present case was dismissed only on the ground of non-joinder of 
parties ; andthat being so, the matter cannot be said to have 
been heard and finally decided. This view would find support from 
the Privy Council decision in the case of Sheosagar Singh v. Sitaram 
Singh (1). An attempt was made to distinguish this Privy Council 
case from the present one, It was said that in the case of Sheosagar 
Singh v. Sit@ram Singh (1) the suit had been dismissed on a preli- 
minary point only and no issue had been tried and decided where- 
as in the present case there were other issues also which had been 
decided though in the plaintiff's favour, But this in my opinion 
would make no difference. The other issues might have been heard 
and decided but they cannot be said to have been heard and 
finally decided as the finding on them was not necessary for the 
determination of the guit. 

As regards limitation, it appears that though the suit was i isti- 

(1) (1897) I, L. R. 24 Cale. 616. 
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tuted against defendants Nos. x to 6 within time, defendant No. 7 
was not brought on thé record until after the limitation period had 
expired. The lower appellate Court on this raund held that the 
suit was barred by limitation. I am of opinion that herein also 
the learned Subordinate Judge fell into an error. The question 
of limitation could not arise firstly because the defendant No. 7 
was not a necessary party and it was immaterial whether he was 
brought on the record or not; secondly because there was no 
relief claimed against him. On behalf of the respondent Dr. Pal 
tried to show that defendant No, 7 was a necessary party in a suit 
for contribution. Ido not see how he was. For the purpose of 
assessing contribution all that was necessary was to determine the 
value of the three properties and to hold them liable in proportion 
of their value. That being so, the’ presence of defendant No. 7 
who was the purchaser of property No. rat the sale in execution 
of the maintenance decree was not necessary. Even if it be 
conceded for the sake of argument that defendant No. 7 was a 
necessary party, there is no escape from the fact that no relief was 
claimed against him ; and ¢ has been held in*the case of Mohamed 
Ishaq v. Sheikh Akramul Hug (1) that when a party is brought on 
the record out of time, the question of limitation does not arise 
when there is no relief claimed against that party. Iam therefore 
of opinion that the view taken by the learned Subordinate Judge 
on both the points of ves judicata and limitation is erroneous ; and 
as the lower appellate Court has dismissed the suit on these points 
only without determining the other points the decree passed by it 
must be set aside. It is accordingly set aside and case is sent back 
to the lower appellate Court for determination of the third point 
raised by it in accordance with law. The appellant is entitled 
to his gosts in this Court. The costs of the other Courts will 
abide the result. 
, This judgment will govera the other three appeals. 


Cuming, J :—I agree. 


A.T. M. Appeals allowed : Cases remanded, 


(1) (1907) 6 C. L. J. 558. 
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CRIMINAL REVISION. 


Before Sir Chayis Chunder Ghose, Knight, Judge and 
* Mr. Justice Gregory, sis 


ANANTA LAL SINHA 
v. 
JAHIRUDDIN BISWAS AND OTHERS.* 


Withdrawal from prosecution —Public Prosecutor, power of—Criminal Pracedure 
Cole (Act V of 1398), Sec. 494—‘ Before the judgment is pronounced’ ~ 
Conviction of the accused by the first Court, 

The Public Prosecutor has no right after the conviction of the accused by 
the first Court and in the appellate stage of the case to present any petition 
for withdrawal under section 494 (b) of the Code of Criminal Procedure even 
though the petition is inspited by the District Magistrate ; nor the Sessions 
Judge is entitled to proceed to acquit the accused before he even attempted 
to judicially determine the appeal by the accused. 

Section 49} of the Code of Criminal Proceduro contemplates the case of 
withdrawal of a prosecution by the Public Prosecutor in cases tried by jury before 
the return of the verdict and in other cases before the judgment is prondunc- 
ed. It does not contemplate the case of withdr&wal by the Public Prosecutor after 
the conviction of the accused by the first ‘Court andin the appellate stage of 
a case. ` 


Application for Revision under section 435 of the Code of 
Criminal Procedure by the Complainant. 
Conviction of the accused under sections 143, 150, 153, 506 and 
293 Indian Penal Code. 
The material facts appear from the judgment. ` 
Babus Dinesh Chandra Roy, Durga Charan Mitter and Hari 
Das Gupta for the Complainant Petitioner, i 
Babu Anil Chandra Roy Chowdhury for the Crown. 
Mr. Bankim Chandra Mukerjee and Mr. A. S. M. Akram for 
the Accused. 
‘The judgment of the°Court was delivered by 
C. C. Ghose, J :—In this case we are of opinion that the Rule 
must be made absolute. The facts are somewhat peculiar and 
itis necessary therefore to set out the same at some length. 
The accused in this case were convicted by the Sub-Divisional 
Officer of Jangipur under sectjons 143, 150, 153, 506 
and 298, I.P.C. and were sentenced to various terms of 
imprisonment by his judgment dated the 29th September, 
*Criminal Revision Noe 526 of 1927, against the order of the Sessions Judge 


of Murshidabad, dated the 16th March, 1927, reversing that of the Sub-Divisional 
Officer of Jangipur, dated the 29th September, 1926. 
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1926, Jangipur is a Sub-Division in the district of Murshidabad and 
the accused after conviction, ‘preferred an appeal to the Sessions 
Judge of Murshidadad, When the appeal came ip for hearing on the 
4th March, rgz2,it appears that the Public Prosecutor was instructed 
by the then Magistrate of the District, Mr. W. S. Adie, to inform 
the Court that the Crown had decided to withdraw from the 
prosecution of the accused who, as stated above, had already 
been convicted by.the Sub-Divisional Officer of Jangipur, and he. 
prayed for the Court’s sanction under section 494, Criminal 
Procedure Code. The Sessions Judge of Mursnidabad allowed the 
application of the Public Prosecutor, although the complainant 


_ objected to the same, (it was not a Crown prosecution) and he 


forthwith proceeded to acquit the accused under section 494 (b) 
Criminal Procedure Code. Against that order of the Sessions Judge 
the present Rule is directed, 

Now reading the words of section 494, it is reasonably clear’ 
that it contemplates the case of withdrawal of a prosecution 
by the Public Prosecutor in cases tried by jury before the 
returh of the verdict and in other cases befpre the judgment 
is pronounced and that it does not contemplate the case of with- 
drawal’ by the Public Prosecutor after the conviction of the accused 
by the first Court and in the appellate stage of a case. It is, 
however, argued on behalf of the Crown as also on behalf of the 
accused that the last words “ before judgment is pronounced” 
may be held applicable to the pronouncement of the judgment 
by the appellate Court. That: argument has no substance, 
whatsoever ‘as is apparent from the concluding words.of section 
494. Therefore itseems to us that reading section 494 as a 
whole, it is only in cases indicated therein, that is to-say, in cases 
to be tried by jury before the return of the verdict and in other 
cases in the Court of first instance before the judgment is pro- 
nounced that the Public Prosecutor may wéth the consent of the 
Court withdraw from the prosecution of any person. To say that the 
Public Prosecutor is authorized under the terms of this section to 
withdraw from the prosecution after the accused had been con- 
victed is to state something which is not only on the face of 
it startling. but absurd having regard to the words of section 
494 Criminal Procedure Code. 

We are therefore constrained to hold that the entire pro- 
ceedings before the Sessions Judge relating to the withdrawal of the 
prosecution were misconceived and illegal from start to finish. 
The Public Prosecutor had no right at the appellate stage of the 
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case to present any petition for withdrawal under section 494 
Criminal Procedure Code ‘evén though the petition was inspired 
by the District Magistrate ; nor was the Sessions Judge entitled 
to stretch the words of section 494 beyond their legitimate mean- 
ing and to allow the Public Prosecutor to put in such an applica- 
tion and to proceed to acquit the accused before he even attempt- 
ed to judicially determine their appeal. 

The result therefore is that the order of the Sessions 
Judge date] the 16th March, 1927, must be set “aside and the 
matter must go back in order that the appeal of the accused may 
be judicially determined. The appeal will be head by the 
Additional Sessions Judge of Murshidabad. 


A. T, M. Rule made absolute: Appeal to be heard, 


PRIVY COUNCIL. 


Present: Lord Atkinson, Lord Carson, Sir John Wallis and 
Sir Lancelot Sanderson. 


MAUNG SIN 
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Decree—Construction of—Execution—Limitation—Annual paymenis—Fosses- 
sion on default-—Time at which right to possession arose—Ind.an Limitation 
Act, (IX of 1908) Sch, I, Arts. 181, 182 cl (7). 

A decree, in terms of an award, in plaintiff-respondent’s favour, provided that 
certain properties were to remain in possession of the defendant-appellant 
“ who will pay to tae plaintiff annually the sum of Rs. 2,000 in the month of 
Kason, on default of payment of the same .(Rs. 2,000 annually) the said 
properties will be made over to the plaintiff.” 

The respondent applied in 1924 to execute the decree in respect of non- 
payment for 1923 and 1924 and also by delivery of possession of the propgrties. 
There was no certificate under Order XX R. 2 06 any payments for the years 
before 1923 : 

Held, that upon the true construction of the decree each instalment as it 
became due was a claim originating under the decree from the date when 
such claim arose, and that the provisions of clause 7 of Art, 182 of the first 
schedule to the Limitation Act therefore applied, and that the claim to the 
ands was not time-barred. 
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P.C. Appeal froma decree of the High Court (Heald and Pratt 

1927. JJ.) sitting at Mandalay reversing a decree of the District Court of 
MaungeSin Sagah ng. : 

Dunne K.C. and L. R. Dunne, ior the EE : The decree 

Ma Tok. cannot be read as a series of décrees operating in successive years. 





The first default gave rise to the right of possession. 

S. Moses for the Respondent was not called upon, 

The judgment of their Lordships was delivered by 

Lord Carson’: The respondent, who is the wife of the appel- 

March, 31. lant, on the 30th September, r916, obtained a decree in the Dis- 
~~ trict Court of Sagaing in terms of an award which had been pre- 
viously made by which certain properties contained in a list 
attached to the award and the decree were to be left in possession 
of the appellant (defendant), who was to pay tothe respondent (plain- 
tiff) annually a sum of Rs. 2,000 in the month Kasoa, or in default 
of payment of the same (Rs. 2,000 annually) the said property con- 
tained i in the ‘said list would be made over to the plaintiff-res- 
pondent. It appears that after the making’ of the decree the par- 
ties lived tegether until the year 1923, wheg they separated. 

On the 8th October, 1924, the respondent filed an application 
in the District Court of Sagaing for execution of the decree against 
the appellant in default of payment of two instalments of Rs. 2,000 
each for the years 1923 and r924 respectively, and claimed, as the 
judgment-debtor failed to pay according to the decree, that the Court 
might direct the delivery of the lands in the said list by the 
judgment-debtor to the decree-holder, the respondent. 

The respondent also filed an application rendering an account 
of the sums alleged to have been received by her, in pursuance 
of the decree, up to May, 1922, and requesting that this might be 
noted in Court. The appellant, however, denied that he had 
ever made any annual payments, and pleaded that the execution 
of the decree was time-barred, and also alleged that even if the 
payments had been made, they could not be recognised by the 
Court because they had not been certified within the time limit of 
the Court under Order XXI, Rule 2. 

The learned District Judge before whom the case was first 
tried Held-that as the payments alleged, even if made, had not 
been certified, they could not be recognised by the Court, and 
that therefore, as no payment had been made from the date‘of the 
decree to the date of the claim for execution, such claim was 

barred by the Indian Limitation Act. 

The High Court, however, decided that, having regard to the 
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provision of Clause 7 of Article 182 af the first Schedule of the 
Limitation Act, no question of limitation could possibly arise, and 
that as failure tos påy these two instalments was aqdmitted, the 
respondent was entitled to execution in respect of them ; and 
they also held that the respondent was entitled to execute the 
decree for the two annual payments, Rs. 2,000 each, and also, as 
she claimed, possession of the property to which the decree referred. 
The question as to whether the alleged payments,during the inter- 
vening years between 1916 and 1923 were, in fact, paid, or were 
to have been taken as paid according to the evidence given, was 
discussed and considered at some length in the High Court, as 
was also the question of whether the claim ofthe respondent to 
have such payments certified was barred by time-limit. In the 
view, however, which this Board takes of the construction of the 
original decree, their Lordships think that it is unnecessary to 
pronounce any opinion upon the question of the application of 
the Limitation Act to the certification of the payments, or as to 
the effect of the absence of such certification. Their Lordships 
are of opinion that upon the true constraction of the decree each 
instalment as it became due was a claim originating under the 
decree from the date when such claim arose, and that the provi- 
sions of Clause 7 of Article r82 of the first Schedule to the Limita- 
tion Act therefore applied. 

It was contended, however, on behalf of the appellant at the 
hearing before their Lordships that even if a decree could be 
made for the annual payments due in 1923 snd 1924, nevertheless 
the respondent was not entitled in default of each payme it to have 
the property mentioned in the decree made over to the respondent, 
the argument being that, as no claim was made to the possession 
of such property on default of payment during the early years 
after the decree, time commenced to run from the date of the earli- 
est default, and the claim to the land was therefore time-barred. 

Their Lorflships cannot agree with this contention. They are 
of opinion that upon the construction of the decree itself, on the 
occasion of a default in each payment the right of the respondent 
to have the said property made over to her arose, and therefore the 
claim to the lands was not time-barred. e ai 

Their Lordships will therefore humbly advise His Majesty that 
this appeal should be dismissed with costs, 

Bramall & Bramak : Solicitors for the Appellant. 

T. L. Wilson & Co: Solicitors for the Respondent. 


H.C, i Appeal dismissed. 
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PRESENT: Zord Phillimore, Lord Warrington of Clyfe and 
Sir Join Waits.. 


JOHN AGABOG VERTANNES AND OTHERS 
V. 


JAMES GOLDER ROBINSON AND ANOTHER. 


[On APPEAL FROM rae HiGH COURT or JUDICATURE ar RANGOON.) 


Will—Construction—“ Effects’’~Immovable property—Executor’s power—Con- 
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A Christian's will, appointing his wife executrix, devised to her specified 
immovable properties ‘‘ and all my household furniture, carriages, horses, chat- 
tels and effects, and all money and debts due and owing to me which I shall 
be possessed of at the time of my death.” He died in 1897 possessed of other 
immovable property besides that mentioned in the will—the subject matter of the 
suit, His widow proved the will, administered the estate, sold the houses 
specified in the will, and by 1904 had paid off all dejts including a mortgage on 
the other immovable property. ° In 1918 she conveyed the latter to the plaintiff- 
respondent in discharge of an equitable mortgage with which she had charged 
it, and he agreed to ict it to the eldest son for a year. In 1920 he sued in 
ejectment the widow and children still in occupation `: 


Held, (1) 1hat on a true construction of the will the word “ effects” did uot 
include immovable property, and that therefore there was an intestacy as toit; 


(2) that the widow had no title to convey the property in suit as the estate 
had been wound up and her neglect in not transferring the various shares to the 
children did not confer on her a title nor give a good title to one who took 
from her with knowledge of the terms of the will: Bijraj Nopaniv Pura Sun- 
dary Dassee (1) distinguished ; 

(3) that the eldest son was under S. 116 of the Indian Evidence Act, estopped 
from denying the title of the plaintiff as landlord, but that the younger children 
were not estopped by S. 115 of that Act by variow acts of acquiescence as they 
and the plaintiff had acted under a common mistake as to the widow’s right to 
convey ; Kuverji v Babai (2) approved. S 


Appeal from a decree of the Rangoon High Court reversing .a 


` decree of the District Judge of Insein. 


The facts appear in the judgment reported below. 

Dunne K. C. and Æ. B. Raikes for the Appellants. 

Sir George Lowndes K. C., Vaisey K. C. and Leach for. the first 
Respondent. . 


(1) (1914) 1. L. R, 42 Calc. 56 ; L. R. 41 T, A, 189 ; 20 C. L. J. 368. 
(2) (1390) 1, L, R. 19 Bom. 374- 
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The judgment of their Lordships was delivered by B,C, 
Lord Phillimore :—The narritive in this case is to the 1927. 

3 following effect. Satkies Vertannes was an Armenian Christian John Agabog E 
practising as a solicitor in Rangoon. In 1886 le'made his will, Wertannes 
and the material part is as follows :— Janes Golder 

“ This is the last Will and Testament of me Sarkies Vertannes Robinson, 
. J% No. 684, Halpin Road, in the town of Rangoon, British Burma. March, 3?, 


I do hereby appoint Mary my wife the sole executrix of this my will, 
Ido hereby revoke all wills and dispositions heretofore made by 
me, and do publish and declare this to be my last willand testament. 
I give and devise and bequeath my three houses numbered respect- 
ively 68, 68a, 68B, in Halpin Road, in the said town of Rangoon, 
together with land thereto belonging and all the out-offices and 
buildings standing thereon, and all my household furnitutes, carriages, 
horses, chattels and effects, and all moneys and debts due and 

. owing to me which I shall be possessed of at the time of my death 
unto my said executrix absolutely.” 

He died in May, 1897. «At that time he was possessed of 
other immovable prpperty besides that mentioned in his will— 
namely, certain land at Kokine ina ‘Suburb of Rangoon—and it 
is concerning this land that the dispute has arisen. 

His widow obtained probate of the will and administered the 
estate, sold the three houses in Halpin Road which are specified 
in the will, paid all the debts including a mortgage on the Kokine 
land and was left finally with this land free from incumbrances and 
and Rs. 19,000 in August, 1904. 

The family then moved to the Kokine land and have resided 
there ever since, none of them having married. The eldest son 
died in 1917 intestate. 

There is valuable brick earth upon the Kokine land, and the 
widow embarked on a brick-making business in which she was assist- 
ed by her eldest son asedong as he lived. 

The secgnd son, who is the first defendant in the suit, came to 
England and acquired a call tothe Bar, returned to Rangoon in 
tgoo and has practised as a barrister there ever since. The widow 
is the second defendant. The third defendant is the one daughter. 
She was of full age’ before r904 and carried on a dairy, business on 
the same land. 

The fourth and fifth defendants were boys at the time when the 
family settle] at Kokine. The fourth defendant was, for a short 
time, in the Port Commissioners’ Office and then volunteered for 
service in the war, and was absent from January, rgrs, till February 
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1922. The fifth defendant is in a mercantile office at Rangoon. 
This completes the ‘family, ‘ LUS 4 

The widow appears to be a masterful and capable woman. 
She is stated to have helped her husband in his legal work, and she 
took full control of the family and of the property. It is probable 
that she thought that the Kokine land had been devised to her 
by virtue of some of the general words in the will; but it may be 
that she accepted the position that there was an intestacy as to 
these lands, and that eher beneficial interests were limited to her 
widow’s share, and that she notwithstanding had as executrix full 
power of disposition. Which view her children took is uncertain, 

The first defendant, who ought to have known as much law 
as his mother, says, in his deposition, that he always thought that 
there was an intestacy as to this land, but that his mother con- 
vinced him that as executrix she had full power of disposition. 
Whether this be a ‘correct, statement of what passed between them 
and of his ‘original view of the situation, is somewhat uncertain, 
But the point becomes immaterial. ; 

The younger children certainly acquiesced in, the assertion by 
the mother of her full right of disposing of the property, very likely 
without minute enquiry as to the origin of :this right. But they all 
deposed that they always believed that they had shares in the 
land. Nothing appears as to the view taken by the deceased son, 

Though it is said that very good bricks were made, the business _ 
was not carried on at a profit ; or, perhaps, it should be stated that 
it was not carried on at such a profit as to maintain the widow and 
to maintain the children so far as they were not maintaining them- 
selves ; and the widow began a course of borrowing on mortgage— 
probably in the first instance to purchase plant for the business. 

On the 3rd November, 1904, she mortgaged the property to 
a Chetty to secure Rs. 20,000, The deed contains no recital of the 
will or of her title as executrix. It was made „by her as if she were 
absolute owner. The first defendant, however, joined in it as a 
surety. He thus became aware of its contents, and if he really, 
at the time, thought that there was an intestacy as to this property, 
it is remarkable ‘that he, being a barrister, should have allowed 
the deed to take the shape which it did. 

On the isth November, 1905, this mortgage was paid off, and 
a fresh mortgage given to the Burmah Building and Loan Associa- 
tion Limited for Rs. 30,000. The first defendant was not required 
to act as surety in this transaction. * 

On the tst ‘February, 1909, the Burmah Building and Loan 


' 
VoL. XLVL.] PRIVY COUNCIL, 


Association Limited assigned its mortgage ‘to the firm of Robinson 
and Mundy, iw which the present plaintiff, Mr. Robinson, was 
one of the partners. The firm were engineers and contractors 
and purchasers of the bricks. The wilow was one of the 
attesting witiesses to this assignment, and presented it for regis- 
tration. Shortly after this, the firm of Robinson and Mundy were 
requested by the widow to make further advances, and began, on 
the 6th January, 1910, with an advance of Rs. 800 ; and seventy- 
three further receipts for similar advances—all for comparatively 
small sums—and certain promissory notes were produced at 
the trial, 


Early in 1916 Robinson and Mundy dissolved partnership, and 
the debt due from the widow was agreed to be assigned to 
Robinson, 


By deed dated the ryth February, 1916, Robinson and Mundy 
reconveyed the property to the widow ; but the plaintiff Robinson 
kept the title deeds to secure an equitable mortgage for the debt, 
which was reckoned up on the rst April, 1916, as amounting to 
Rs. 91,600, The widow also gave a promissory note for this sum 
to the plaintiff, 


On the 21st April, 1917, the .plaintiff required his money, and 
wrote to the first defendant to say that he must tell his mother 
that if the interest due was not paid off he would callin the whole 
of the loan, ‘The first defendant states that this came as a surprise 
to him, and that he had no idea of the extent of his mother’s 
borrowing till he then came to inquire. 


Flowever this may be, negotiations by the first defendant and 
his mother with the plaintiff then began. They resulted in an 
agreement of the gth May, 1918, between the three, whereby the 
widow, described as the mortgagor, agreed to transfer forthwith 
absolutely to the plaintiff the land, the bricks, and the brickmaking 
plant, ‘The? plaintiff agreed not to sell the property for a year, 
though he was to be allowed to sell bricks or any part of the plant. 
He agreed to convey the property to the mortgagor orto any 
person she might name for the sum of Rs. 109,660, which was 
agreed as the then existing amount of dabt, ` 


The plaintiff agreed to let the premises to the first defendant, 
who was described in the agreement as the bailee, for twelve 
months from the rst May at the rent of Rs. 150 per month. There 
were some .other provisions -not necessary to relate. Of even date 
with this agreement was a conveyance of the property in the 
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ordinary form by the widow tó the plaintiff, the consideration being 
the release of the debt. i 


When the Jear came to an end, the first defendant asked to be 
allowed to continue tenant, and was allowed to remain on for a time 
from month to month. Towards the end of rg1g the plaintifi’s 
representative entered upon the land for the purpose of making 
bricks, but the family remained living there, and the dairy business 
was kept on. f 


On the 14th May, 1920, formal notice to quit at the end of 
the month was sent to the first defendant, and this was countered 
by'a lawyer’s letter sent on behalf of the three younger children 
objecting to the plaintiff manufacturing bricks and injuring the 
property, and claiming shares in the land as heirs of their 
father, stating further that they had been in occupation since his 
death, 


Thereupon on the 17th September, 1920, the plaintiff brought 
suit, R ; 

By his plaint the plaintiff averred that the property had passed 
to the widow by the will of her husband, that probate .of the 
will had been obtained by her as executrix, that ‘she lived on the 
land with her children, had mortgaged it and finally conveyed it 
tohim, He related the circumstances of the lease to the first 
defendant and payment of rent up toa certain date, and put the 
other defendants in the position of persons living on the premises 
during the tenancy by the leave and licence of the first defendant, 
then stated the notice to quit and the contention raised by the 
third, fourth and fifth defendants, and claimed ejectment, possession, 
rent in arrears, mesne profits and costs. 


The second defendant put in no defence. The first defendant 
by his written statement set up his father’s intestacy as regards 
this property and his claim as one of his sons toa share in it, and 
said that he entered into the agreement of the gth May, 1918, under 
the mistaken belief that his mother as executrix had power under 
the Indian Succession Act to mortgage and sell the property. He 
contended, therefore, that he had attorned tenant under a mistake 
as to the plaintiff’s legal poSition, and that he was entitled to resist 
ejectment. i 


The third and fifth defendants delivered a joint statement setting 
up the intestacy, saying that they and the fourth defendant had 
lived`upon the land in their own right and denying all knowledge 
of the transactions between the plaintiff, the first defendant and 
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their mother. ‘The fourth defendant delivered a written statement 
substantially to the same effect, . 

When the issues*catme to be settled, the plaintiff asked for an 
issue No, 11 in the following words :— ` 

“ Are the defendants or any of them estopped: from disputing 
the plaintiff’s title by the provisions of sections 115 and 116 of the 
Evidence Act ?” 

This was allowed on terms that he gave particulars of the 
estoppel which he relied upon ; and these particulars, as will appear 
later, are of importance. 


When the case came to trial, three questions arose: the first 
turns on the construction of the will ; the second upon the power 
of the widow if she was not devisee under the will to sell the 
property as executrix ; and the third as to the alleged estoppel of 
the defendants, or, as it might otherwise be put, their conduct 
disentitling them to equitable relief. 


The District Judge came to the conclusion that the will did not 
pass the Kokine land, and that the widow did not convey the land 
as executrix, but that the conveyance was nevertheless valid, subject 
to the right of the children if they were not estopped by conduct 
or otherwise to charges on the land for the value of their shares. 


He held that the first defendant was estopped from disputing 
the landlord’s title under section 116, but that rone of the defer- 
dants were estopped under section 115, 


He therefore gave a decree for ejectment of all the defendants 
and delivery of possession of the land and premises to the plaintiff, 
who was to have possession subject to charges for such distributive 
shares under the Indian Succession Act as the first, third, fourth 
and fifth defendants should be able to substantiate in properly 
instituted proceedings ; and a decree for mesre profits against 
defendant No. 1. with costs against defendants Nos. 1 and 2. 


Both sides appealed from this decision, and the Judges in the 
High Court differed in opinion from the District Judge. They 
thought that the word “effects” in the will was sufficient to pass 
the Kokine land to the widow, and that if it were otherwise the 
first, third and fifth defendarts would be estopped by conduct. 
They agreed with the District Judge in thinkirg that the first 
defendant was also estopped as tenant, and that the fourth defend- 
ant was rot estopped by conduct. On the whole, they granted the 
plaintiff the decree which he sought for and dismissed the appeal 
of the first, third, fourth and fifth defendants with costs. 
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P. C. It is from this decision that these four defendants have appealed 
ers to His Majesty in Council. ° He 
John Restos Upon the first point—that of the conetrpction of the will— 
Vertannes. their Lordships agree with the District Judge and are not of the 
jeunes Colder OPinion of the Judges in the High Court. 
Robinson, No doubt the word “effects,” like many other words of general 


tord Phillimore. 2nd indefinite meaning, may be sufficient in a certain context to pass 
=F immovable as well as movable property. Further, it was rightly 
submitted by cotnsel for the respondent that if this would be so in 
Great Britain, it would be soa fortiori in India, where there is 
little distinction between movable and immovable property when 

matters of succession have to be considered. 


But the context in this case is not capable of such a Construction. 
After the specific devise of the three houses in Halpin Road, the 
will proceeds “and all my household furniture, carriages, horses, 
chattels and effects......which I shall be possesse] of at the time 
of my death.” It does not say “all other.” The words “which 
I shall be possessed of at the time of my death ” refer solely to 
“ thé household furniture, garriages, horses, *chattels and effects.” 
And after the specific reference to the Halpin Road property, it is 
not lightly to be inferred that the testator intended that his other 
lands, whether then owned by him or to be acquired thereafter, 
should pass by general words, as such general words. 


A number of cases were cited by the District Judge in which 
the word “effects” appears in the will and in some of which the 
word was held sufficient, in others insufficient, to pass land. 
Primarily, do doubt, the word. refers to personal estate ‘or 
movables, 

At their Lordships’ bar, counsel further relied on two authorities, 
Hogan v. Jackson (1) for the special ‘expression of Lord Mansfield’s 
opinion jand Attorney-General for British Honduras v. Bristowe (2) 
for the language. No doubt in the first of these cases Lord Mans- 
field did say that the word “effects” was enough to pass the freehold 
interest in land. But the words of the devise were “ all the remain- 
der and residue of all: the effects both real and personal which I 
shall die’ possessed of”; and the only plausible suggestion for a 
meaning of “real effects” ié they did not carry freehold land, was 
that they should be limited to chattels real which in the context 
was most unlikely. 


In the case of Attorney-General for British Honduras v, Bristowe(2) 


(1) (1775) 1 Cowp. 299, 304. (2) (1880) 6 App. Cas. 143, 149. 
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one Grant, who carried on an enterprise called “ Grant’s Work,” 
cutting log wood on a particular Piece of land tinder licence from 
the Spanish Governmept,eultimately after a series of circumstances, 
came to acquire a holding title to the land itself. He, by his will, 
after denouncing the evil effects of slavery, manumitted all his 
negro slaves, making them subject to certain legacies, and in order 
that they might be able to pay these legacies off, left to them “and 
to their heirs and assigns, all my effects of what kind so ever I may 
have in the Bay Honduras, money in Great Britain or elsewhere ; 
my lands and effects in Jamaica excepted.” He proceeded to 
establish regulations for the government of the slaves as a communi- 
ty, and, in the opinion of their Lordships, evidently intended that 
the slaves should enjoy the land and undertaking as a community 
under the regulations which he laid down by his will, This case 
is far removed from that which their Lordships now have under 
consideration and cannot help the respondent. 

‘Their Lordships can accept the view of the High Court that 
effects might include real estate, anl that the words ‘“‘due and 
owing to me ” only qualifp the words “ m@neys and debts” and 
may be omittel for the purpose of construction, But even so, they 
cannot hold that there is any indication of the testator’s intention 
to devise any lind which he had or might hereafter have beside the 
Halpin Road property. 

- The first point being, therefore, disposed of in favour of the 
appellants, the next question turns on the power of the widow 
to convey this property as executrix. By section 4 of the Pro- 
bate and Administration Act, all the property of the deceased 
vested in the executrix as such, and if it had been necessary 
in the course of winding up the estate to part with or charge 
this property, the executrix could have made a good title. 
But the estate had been wound up by the year r904, completely 
wound up, unless it be said that the executrix had not discharged 
her duty by traysferring to the children their various shares, Her 
neglect to discharge that duty did not confer on her a title nor 
give a good title toone who took from her with knowledge of 
the circumstances, and inasmuch as the plaintiff knew of the 
will and had taken legal advice upon its construction, he must 
be deemed to have been aware of the infirmity of the title of the 
widow. F 

The case of Bijraj Nopani v. Pura Sundary Dassee (1) was 
cited on behalf of the plaintiff; but in that case the property 


(1) (1914) I. L. R. 42 Cale. 56; L. R. 41 I. A. 189; 20C. L. J. 368, 
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was charged with two annuities and had then been mortgaged to pay 
the cost of past litigation, and the mertgage was being called in, and 
so the property had to be sold, and the gxecutor was the proper 
person to” fhake a good title. The doubt” in the case arose 
because it happened to be the fact that the executor was one of 
the sons of the daughter of the testator, and that both his two 
brothers were also parties to the conveyance as grantors to the exclu- 
sion of their sisters, while in law the sons of the testator’s daughter 
were not the heirs, anJ had no interest to convey, because 
the daughters took their mother’s stridhan, The contention raised 
against the validity of the conveyance was that, it was made by 
people who had no title, but their Lordships thought that what- 
ever might be the impression under which the vendors conveyed, 
the one of them who was executor could make a good title to a 
purchaser for value. The head note of the report is unfortunately 
misleading. It describes the executor and his brothers as having 
beneficial interests in the property, whereas in fact they had-no 
such interest. 

In their Lordships’ view the plaintiff gannot here rely upon 
the conveyance by the executrix being more than a conveyance 
of her ow 1 share or as passing the beneficial interests of the child- 
ren. 

The question of estoppel remains, © 

As regards the firt defendant, his case seems concluded by 
section 116 of the Evidence Act, which is as follows :— 

“ No tenant of immoveable property, or person claiming through 
such tenant, shall, during the continuance of the tenaacy, be 
permitted to deny that the landlord of such tenant had, at the 
beginning of the tenancy, a title to such immoveable property ; anl 
no person, who came upon any immoveable property by the lice ise 
of the person in possession thereof shall be permitted to deny that 
such person had a title to such possession at the time when such 
license was given.” ; 

l Upo thi; point both Courts below have come to the conclusion 
which commends itself to their Lordships, 

The case of Bilas Kunwar v. Desraj Ranjit Singh (1) isan 
authority, if any were ngcessary, in support of the view that has 


been taken. 
‘Their Lordships are therefore relieved from the necessity of 


considering whether :this defendant might also be held estopped 
under the general provisions of section 115 or whether, as counsel 


(1) (1915) I. L. R. 37 All. 5575 L. R. 42 I. A. 202; 22 C, L, J. 516, 


d 
Vou, XLYI:]J PRIVY COUNCIL, 


for the plaintiff preferred to put it, he was deprived by his conduct 
of a claim to equitable, relief. 

The case of thé third, fourth and fifth defendawtə is different. 
It was, indeed, suggested’ that they also came under section 116, 
because they were in occupation under the leave and licence either 
of the plaintiff or of his tenant, the first defendant. But their 
Lordships do not take this view of the facts. 

As regards estoppel properly speaking, when the particulars 
given by the plaintiff come to be considered, any such case dis- 
appears, There was no representation by these defendants to the 
plaintiff that the property was wholly their mother’s, or that she 
had the title to dispose of it as executrix, If the plaintiff supposed 
that the property was the mother’s, it was not by reason of any 
representations made by these defendants. It was a common error. 
He had as long ago as May, 1909, taken the opinion of counsel 
upon the construction of the will and had unfortunately received 
erroneous advice. Moreover, the dates given in the particulars 
for the supposed representations are too late. The plaintiff made 
no change in his position at or after tho$e dates, He had committed 
himself to the advances to the widow long before. The case of 
Kuverji v, Badai (1) which was cited in the course of the argu- 
ment, is a useful authority, 

Counsel for the plaintiff appreciate 1 this position, and submitted 
that it was not so much a case of estonpel as a case of parties seek- 
ing equitable relief who must do equity. In their Lordships’ view, 
however, these defendants are not seeking equitable relief, but 
standing on their beneficial title. No doubt, to perfect their title, 
they, in strictness, might require conveyances of their shares from 
the executrix (section 113 of the Probate and Administration Act 
not applying). But it is well known that except, perhaps, in the old 
Presidency towns, such giceties of conveyancing as transfers by 
executors of shares of lands are not in familiar use, and these 
appellants can at any rate as defendants rely on their beneficial 
title, 

In their Lordships’ view, these three defendants are entitled to 
succeed, but the first defendant is not so entitled. 1 we 

Their Lordships will humbly recommend His Majesty that the 
judgments of the District Judge and of the High Court should be 
discharged, and that in lieu thereof the plaintiff should havea 
decree for ejectinent against the first and second defendants, and 
that it be declared that he (the plaintiff) is entitle] to one- 


(1) (1890) I. L. R. 19 Bom. 374. 
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P: C: third and one-quarter of thẹ remaining, two-thirds of the pro- 
1927. perty in suit; and that the third, fourth „and fifth defendants 
John Agab8g are each entijled to one-quarter of the two-thirds, with liberty to 
Vertannes the plaintiff or to ahy one of these. last three defendants to 
Jamès alder apply for a partition ; that the plaintiff have judgment against the 
Robinson. first defendant for his costs before the District Judge and in 


Lord Phillimore. the High Court, and against the second defendant for his costs 
= before the District Judge ; and that the third, fourth and fifth 
defendants have their costs in the Courts below and the whole 
costs of this appeal before their Lordships. Their Lordships do 
not consider that the joinder of the frst .defendant has increased 

the costs of the appeal. . 

Their Lordships will further recommend that the cause be 
remitted to the High Court at Rangoon to act in accordance with 
these directions, with liberty to the parties to apply as they may 
be advised. 

Bramall & Bramall: Solicitors for the Appellants, 


Waterhouse & Co : Solicitors for the Respondents. 
e ` 
H.C, Decree reversed: Case remanded, 


PRESENT o Viscount Dunedin, Lord Phillimore, Lord Warrington 
of Clyffe, Sir John Wallis and Sir Lancelot Sanderson, 


nE SRI PROTAP CHANDRA DEO DHABAL DEB 
1927. v. . 

wee 
May, 3. RAJA JAGADISH CHANDRA DEO DHABAL DEB 


[ On APPRAL FROM THE HIGH Court or JUDICATURE 
aT Fort WILLIAM IN BENGAL |. 


e 
Impartible estate—Alienation by will—Proof of family custom—Right to mainten- 
ance— Mesne profits, personal liability of wrongdoer for. 


In impartible property there is no co-parcenary, In the absence, therefore, 
of a family custom restricting alienation, an impartible estate is alienable by 
will, i 


The onus probandi is on the party alleging the existence of ‘such a ‘custom : 
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Sartaj Kuari v. Deoraj Kuari (1) and The First Pittapur Case (2) followed. 
Baijnath Prashad Singh v. Tej Bali Singh (3) distinguished. 

The decisions of the Privy Council in Sarta? Kuari Case (1) and the First 
Pittapur Case(2) are not inconsistent with Baijuath’s Case (3) Anë other judgments 
of the Board dealing with the right of succession to an impartible estate. 

The mere circumstance that no previous holder of the impartible estate had 
purported to alienate it by will, cannot be accepted as proof of a custom of 
inalienability, 

Apart from custom and relationship to the holder, the junior members of the 
family have no right to maintenance out of an impartible estate: The Second 
Pittapur Case (4) followed. 

_ The personal liability of a wrongdoer to pay mesne profits is not affected by 
the circumstance of his poverty, 

Consolidated Appeals from a judgment and decree of the High 
Court, Calcutta, (2oth -June 1924) affirming a decree of the Subor- 
dinate Judge, First Class, Midnapote. 

The plaintiff Jagadish Chandra Deo Dhabal brought this suit 
for recovery of possession of the Dhalbhum Raj estate situate 
partly in Singhbhu and partly in the District of Midnapore. He 
claimed the estate, under a will of Raja Satrughna Deo Dhabal, 
dated rtth May 1905, from the defendant Protap Chandra, who 
was the ‘testator’s nearest heir. The parties were admittedly 
governed by the Mitakshara School of Hindu Law. The estate had 
been held from the time of remote ancestors, as a joint ancestral 
impartible Raj. Satrughna died joint in estate with the defendant 
(Protap Chandra), and if it were ordinary ancestral property there 
was no doubt that the defendant ‘would have taken the estate by 
survivorship, 

‘The Dhalbhum Raj is an impartible estate the. succession to 
which has, devolved by family and local custom according to the 
rule of lineal primogeniture from ancient times. The estate was 
settled by the British Government with Raja Jagannath,the ancestor 
of the partigs, at a revenue of Rs, 4000 in 1777. Raja Satrughna 
got the Dhalbhum estate according to the ancient family and local 
custom, On his death in March 1916 disputes arose as to the 
succession to the estate between the plaintiff and the defendant. 
The present suit was instituted on the 17th March rg2r, It was 
found that the defendant was joint în estate with Raja Satrughna, 
so that if there was no power of alienation, the defendant was 

(1) (1888) L. R. r5 I, A. 51; I L, R, ro All. 272, 

(2) (1899) L. R. 26 Ì. A, 83 ; I. L. R. 22 Mad. 383. 

(3) (1921) L. R. 48 I. A. 195; I. L. R. 43 All, 228 ; 33 C. L. J. 388. 

(4) (1918) L. R, 45 I. A.148; I. L. R. 41 Mad. 778 ; 28 C. L. J. 428. 
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entitled to succeed by right of survivorship. The defence, inier alia, 
was that the Dhalbhum estate was by its gature inalienable, and the 
defendant denied that the proprietor for the’ fime being of the 
estate had any sight to dispose of aay of the ‘properties of the 
estate by will or otherwise. The trial Court held that the estate 
being an impartible one was alienable and that the defendant had 
failed to prove that either by ‘custom or by its nature it was inali- 
enable, and in the result the plaintiff’s suit was decreed. ‘The 
defendant appealed .to the High Court. The learned Judges (Sir 
N. R. Chatterjea and Mr. Ju tice Chotzner), agreeing with the 
trial Court, dismissed the appeal.t The following extracts from 
their judgment are material for purposes of this reportt :—(See pp. 
336 to 342 of 40 C. L. J). 

“ So far as the question of succession is concerned, the authori- 
ties show that the principle of survivorship regulates the succession 
ina Mitakshara joint family, though the estate is an impartible 
one governed by the rule of lineal primogeniture, except that the 
estate is held by a single member. In the present case, however, 
the question is not one of succession, but the power of testamentary 
disposition over an impartibl@ éstate. So far as the question of 
the power of alienation is concerned the leading case is that of 
Sartaj Kuari v. Deoraj Kuari (1). That case establishes the 
proposition that in an impartible estate governed by the rule of 
lineal primogeniture the co-parcenary which under the Mitakshara 
Law is created by birth does not exist. 

“ The next case is the First Pittapur Case (2), in which it was 
distinctly laid down that an impartible estate is not inalienable by 
will or otherwise by virtue only of its impartibility, and in the 
absence of proof of some special family custom or tenure attaching 


_ to the semindari and having that effect. That-isa case directly in 


point, and unless it can be distinguished is binding upon us, 

“Jt is contended that impartibility is inconsistent with the 
power of alienation, that if the holder of an impartible gstate has 
the power of alienation, he can, if he chooses, putan end to the 
impartibility by alienating the estate to different persons who may 
be absolute strangers to the family, and who can at once partition 
the estate, and that in fact impartibility, lineal primogeniture and 
inalienability all converge to préserve the entity of the estate. 

“ The reason, however, why an impartible Raj has been held 


+ See (1924) 40. C. L. J. 3315 . 
(1) (1888) L. R. 15 I. A. 5151. L. R. to All. 272. 
(2) (1899) L. R. 26 I. A. 83; L L. R. 22 Mad. 383. 
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to be alienable in the cases cited above is that in such an estate, 
the co-parcenary which under *the Mitakshara Law is created by 
birth.does not exist and the reason for restraint upon alienation, 
therefore, ceases to exist in the case of an impartible estate. 

“ Itis contended on behaif of the appellant (defendant) that 
if, as held ina series of cases, the succession to an impartible Raj 
also goes by survivorship, the right by survivorship being prior to a 
right under a will operates only from the death of the testator, there 
was no property of Satrughna upon which the will could operate. 

“ The principle of survivorship, however, which governs succes- 
sion in ordinary joint family under the Mitakshara, has to be 
followed, according to the decisions since Sartaj Kuart’s case (1) -in 
the case of impartible estate only for a particular purpose, viz to find 
out a successor, and itis only for the “purpose of determining who 
is entitled to succeed, that the estate is to be treated as the property 
of the joint family, ; 

“ The question, therefore, is no longer res integra, and we are 
bound to hold, having regard to the decisions of the Judical Com- 
mittee in Sartaj Kuari’s ease (1) and the Figst Pittapur case (2) that 
in the absence of any custom, an impartible estate is alienable by 
way of transfer inter vivos, as well as by a testamentary disposition.” 

Str George Lowndes, K. C, A. M. Dunne, K. C. and Ayam 
for the Appellant. 

De Gruyther, K. C. and Dube for the Respondent. 

The judgment of their Lordships was delivered by 
_ Lord Warrington of Clyffe :—The subject-matter of the 
present appeal is a family estate known as the Dhalbhum Raj, 
situate in the districts of Singhbhum and Midnapur, in the 
province of Bengal. 

The family isa joint and undivided one, governed by the 
Mitakshara school of Hindu law, The estate is ancestral, and 
succession to it is governed by a family custom according to 
‘the rule of lineal primogeniture, The Raj is impartible. The 
last holder of the estate prior to the present dispute was Raja 
Satrughna, who, in 1887, succeeded to it on the death of Raja 
Ram Chandra IIT. 

On the r1th May, r905, Raja Satrughna ¿made a will, whereby 
he appointed the respondent executor, and bequeathed the estate 
to him and declared him to be the next Raja. Probate of the 
will has been duly granted to the respondent. It is admitted that, 


if the will had’ not been made or is inoperative, the appellant, 


(1) (1888) L. R. 15 I. A. 51; L L. R. 10 All. 272. 
(2) (1899) L. R. 26 IL. A. 83; 1. L, R. 22 Mad. 383. 
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according to the rule of lineal primogeniture, is the next heir, and 
as such is entitled to succeed to the estate. 

The main question inthe appeal is whether the estate is 
inalienable by will. 

In both Courts in India, first by the Subordinate Judge of the 
district of Midnapur, and on appeal by the Judges of the High 
Court of Judicature of Bengal, this question has been answered 
in the negative, and the title of the respondent has thus been 
upheld. 

Both Courts in India “have held that the question is settled by 
decisions of this Board. Their Lordships agree with this view, 
and it will be sufficient for the purposes of the present “judgment 
shortly to state the nature and effect of the previous decisions 
referred to. . 

The question of the alieazability of an impartible Raj first 
came before the Board in the case of Sartaj Kuari v., Deoraj 
Kuari (1) on appeal from Allahabad.” The question in that case 
was as to the validity of a gift izčer vives of part of an impartible 
estate made by the owner*for the time being in favour of his youn- 
ger wife. The validity of the gift was disputed by his son by the 
first wife, who contended that the owner had no power to alienate 
aly part of the Raj estate except for purposes of necessity. The 
Board, by its judgment, delivered by Sir Richard Couch, held that 
the gift in question was valid on the ground that the title to pre- 
ve it alienation rests upon the present co-ownership of the person 
who wishes to retain it, and that in the case of an impartible Raj, 
such present co-ownership does not exist, inasmuch as it is so 
co mected with the right to partition that, where that right does not 
exist, present co-ownership falls with it. 

This case was decided in the year 1888, 

‘The next case was the first Pittapug case (2) (Venkata Surya 
Muahipati v. Court of Wards), decided in the year 1899, the question 
in this case was whether the Raj was alienable ° by will. The 
judgment of the Board decided two points: (1) that the Sartaj 
Kuari case (1) coveret by analogy ‘the case’ of. alienation by will, 
and.(2) that the law laidjdown thereby applied in Madras and was 
not confined to the North-West Provinces in which the case 
arose. The Board, therefore, not only followed their previous deci- 
sion, but extended it so’as to make it apply to alienation by will 
as well as to alienation inter vivos. 7 ; 

(1) (1888) L. R.”ı5 I. A. 51; L L. R, ro All. 272, 

(2) (1899) L. R, 26 1. A. 83; 1. L. R. 22 Mad, 383. 
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In the opinion of their Lordships, they ought to accept and 
act upon these decisions, unless it could be shown that they are 
inconsistent with othet decisions of the Board, or that some princi- 
ciple of law demanding a contrary decision was clearly ignored 
or forgotten. 

Accordingly, a strenuous attack on the two judgments was made 
by counsel, which really resolved itself into the contention that 
they were inconsistent with judgments of the Board dealing with 
the right of succession, in which it had been held that such right 
is not affected by the impartible nature of the Raj. It was 
argued that the co-ownership, the existence of which was denied 
in the two cases in question, is essential to the right of succession, 
and accordingly that the two lines of decision are inconsistent with 
each other, and that it is open to their Lordships to choose 
between the two. 

Their Lordships are unable to adopt this view. The last of 
the cases on the question of succession is Baijnath Prasad Singh v. 
Tej Bali Singh (1). In _ielivering the judgment of the Board, 
Lord Dunedin, referring to the Sartaj Kua¥i case(2), said :— 

“ What was decide] was that-in an impartible Raj there was 
no restriction o1 the power of alienation of the member of the 
family who was on the Gaddi and was in possession in respect that 
there was no such right of co-ownership in the other members as to 
give them a title to prevent such alienation. The right of the 
other members that was being considered was a presently existing 
right. The chance which each member might have of a successio. 
emerging in his favour was, obviously, outside the sphere of 
inquiry.” . 

The Board refused in terms to pronounce an opinion that the 
decision in Sartaj Kuari case (2) was wrong, though they pointed 
out that it would have been,possible to decide the case differently 

“ifthe theory had been accepted that impartibility being a 
creature of custom though incompatible with the right of partition, 
yet left the general law of the inalienability by the head- of the 
family: for other than necessary causes without the consent of 
the other members as it was,” a 

In the opinion of their Lordships the judgment last referred to 
is fatal to-the contention that the Savtaj Kwari case (2) and the 

_Pittapur case (3) are inconsistent with those on the right of succes- 


? 
(1) Q921) L. R. 481. A. 195; L L. R. 43 All. 228 333 C. L. J, 388. 
(2) (1888) L. R. 15 L A. 51; L L. R. 10 All. 272. 
(3) G899) L. R, 26 1. A. 8S3; I. L. R. 22 Mad. 383. 
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sion and they must hold that no ground has been established for a 
refusal on their part to follow the decisions in those two cases. 

But itewas recognise | in both those cdses that the ge eral 
rule thus established might be displaced by proof of a family local 
custom restricting alienation, the onus of proving such custom being 
cast upon the person who alleges it, and accordingly an attempt 
was made in the present case to prove such a custom. In both 
Courts in India the attempt -failed, and, in their Lordships’ 
opinion, no ground has been shown for reversing their findings in 
this respect. 

Only two items of evidence were really relied upon in argument : 
(1) that there had been no instance of a will purporting to dis- 
pose of the estate, and (2) a statement by Satrughana himself that a 
previous;Raja Ram Chandra III had no right to make a will. 

As to the first item, the mere absence of any will is an equivocal 
circumstance. It might be attributable to an assumption on% the 
part of the several Rajas that the law did not admit of a bequest of 
the Raj, or to the absence of any desire on their part so to dispose 
of the Raj. It cannot, i? their Lordships’ opinion, be by itself 
sufficient evidence of the alleged custom. ` i 


As to the second, when it is examined, it will be found that it is 
a statement, not on oath, but made by way of pleading 
in proceedings in which Satrughna was disputing an alleged will of 
his predecessor and taking every possible objection to its validity, 
and was, therefore, a statement rade in what he then considerel 
to be his interest, Moreover, it is by no means clear that the state- 
ment was intended to be based on a family custom at all (see the 
passage in the judgment of the High Court, p, 24, l. 17, and 
following). ' 

The alleged custom varying the rule laid down in the cases 
above referred to has, in their Lordships’ opinion, not been proved, 
and the rule itself must therefore apply. . 

One other point made by the appellant remains to.be noticed. 
In his case the point is raised in paragrah 6 of the Reasons, .which 
reads as follows :— 

“ Because the nature of the.estate, being originally a Raj or 
principality and not being affected or altered by permanent 
settlement, renders it inalienable.” i 

In the judgment of the High Court it is stated that in the 
Court below counsel for the defendant conceded that 

“ he could not press the contention that the estate was inalien- 


¢ 
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able on account of its being one of military or feudal nature” 
(Record II, page 46, 1. 37)s , 

but the Court nevertheless dealt with the point and overruled 
the appellant’s contention. They pointed out that tle*grant of the 
estate under the first settlement of 1777 was on the usual conditions 
on which grants to zemindars were made. There was nothing 
feudal or military in it. Their Lordships agree with the High 
Court that in the present case, inasmuch as for upwards of a cen- 
tury there has been nothing military or feudal in the tenure 
and the estate has been an ordinary zemindari, no inalienability 
can result from the ancient nature of the tenure, 

On the whole, their Lordships are of opinion that the main 
appeal fails, and ought to be dismissed with costs, and will humbly 
advise His Majesty accordingly. 

There remain the cross-appeals of the respondent. 

These are three in number :— 

First, the respondent (the plaintiff in the suit) raises objections 
to the provisions in the decree of the Subordinate Judge, as affirmed 
by the High Court, @ealing with his claim for repayment by the 
appellant (the defendant in the suit) of monies.received by him by 
way of maintenance while the estate was in the charge of the Court 
of Wards after the death of Satrughna and with the costs of the 
suit and of the appeal to the High’Court. 

Secondly, he appeals from an order of the High Court, dated the 
28th July, r924, continuing, pending’ this appeal, the appointment 
of a Receiver already appointed by the Court pending the appeal 
to itself. 

Thirdly, he appeals froma further order of the High Court, 
dated the 13th August, 1924, directing the Receiver to pay to the 
appellant the sum of Rs. 1, 200 per mensem by way of maintenance 
pending this appeal. . 

While the estate was in the cheese of the Court of Wards the 
appellant r8ceived the sum of Rs. 27,000 by way of maintenance, 
being three payments of Rs. 9,000 per annum. The respondent 
claimed repayment of this sum from the appellant by way of mesne 
profits, This claim was allowed by the decree, but on the sole 
ground that the appellant had no means to pay the mesne profits 
and the costs, it was directed that the respondent should realise 
the same from the estate and the appellant should not be personally 
liable, ° 

In the opinion of their Lor lships, the appellant was not entitled 
to maintenance out of the estate—First, on the ground that the 
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P. C. maintenance of himself and his family was already provided for by 
“1927. a khorposh grant of certain. villages „to- his predecessors, which 
zi Protap Chandra villages are still in his possession ; and, secangily, because he has 
Deo Dhabal Deb failed to estahlişh a right to maintenance by custom or relationship 
Raja Ja gadish Chan. OF in any other way [see the second Pittapur case, Raja Rama Rao 
dra Deo Dhabal Deb v, Rajz of Pittapur (t)|. This being so, and the respondent being 
Lorch Warrington thus entitled to receive back what had been wrongfully paid, it is 
- of Clyffe. ‘difficult to understand why this burden should be thrown on the 
eas estate, which as the result of the suit had been recovered from the 
appellant. The same remark applies to the costs. The ‘respondent 
may not be able to recover the money owing tothe poverty of the 
appellant, but this is no reason why an order for payment should 

not be made. 

Their Lordships will therefore humbly advise His Majesty that 
the first cross-appeal should be allowed with costs and the decree 
of the High Court varied by directing the appellant to pay 
the .Rs, 27,000 and the costs of the suit and of the appeal to, the 
High Court. 

As to the second and third cross-appeals, „if the appellant is 
not entitled to maintenance$ their Lordships fail to see why he 
should have received anything pending the litigation. They will 
therefore humbly advise His Majesty that these appeals also should 
be allowed with costs, and that the two orders of the 28th July, 1924, 
and the 13th August, 1924, should be set aside and the appellant be 
directed to repay to the respondent the sums paid by him there- 
under. The setting aside of the order of the 28th July, 1924, 
should be without prejudice to the liability of the Receiver to 
account, 

Barrow, Rogers & Nevill : Solicitors for the Appellant, - 

Watkins & Hunter : Solicitors for the Respondent. i 





H. C. Appeal dismissed : Cross-appeals allowed, 


(t) (1918) L R. 45 L. A. 1483 1. L. R. 41 Mad. 778 5 28 C. L. J: 428. 
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APPELLATE CIVIL. 
Before Mr. aa B. B. Ghose and Mr. Justice GÀ N. Roy. 


UMA CHARAN BOSE 
; v. 
RAKHAL DAS RAY* 


Will—Deed of trust—Provision for future appointment of trustee—Trust deed 


mentioned as part of grant of letters of administration—Indian Succession 


Act (XXXIX of 1925), Sec. 2. 


The more fact that the trust deed was mentioned as part of the grant of letters 
of administration, does not make the document a testamentary document or a 
will. 


The fact that in the trust deed a provision is made for the appointment of a 
future trustee after the death of the present trustee, does not make the document 
awill under section 2 of the Indian Succession Act: Chaitanya Gobinda v. 
Dayal Gobinda (1) and Maharajá Fagadindra'y. Madhusudan (2) referred to 


_ Appeal by the Applicant for letters of administration. | 
Application for grant of letters of administration, 
‘The material facts appear from the judgment. 


; Babus Sitaram Banerjee, Byomkesh Bose and Satindra Nath 
Roy Chowdhury for the Appellant. 


Babus Rupendra Kumar Mitra and Sanat Kumar Chatterjee for 
the Respondent. 


The judgmenis of the Court were as follows : 


B. B. Ghose, J :—This is an appeal by the applicant for the 
grant of letters of administration with a copy annexed of what is 
alleged to be a Will of one Upendra Nath Ray dated the sth July 
1907. Upendra died in “1914 leaving a widow Damayanti. That 
lady obtained letters of administration of the estate of Upendra 
. Nath Ray with a copy annexed of the document which was des- 
cribed in the grant asa trust deed in 1916. The widow died in 
1924 and the appellant thereupon applied for letters of administra- 
tion with the document annexed on the allegation that on’the’ death 
of wilow he was entitle 1 to obtain letters of administration. The 
objector is the heir under’the Hindu Law of Upendra Nath Ray, 

* Appeal from Original, Decree No. 16 of 1926, against the decree of Babu 
Nagendra Nath Bhattacharjee, Subordinate Judge of Burdwan, dated the 3rd. 
December, 1925. 

(1) (1905) L L. R. 32 Cale. 1082. (2) (1912) zo C. L. J. 307: 


May, 16. 
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Civ, This matter came up before the Subordinate Judge of Burdwan for 
1927. hearing and he dismissed the application hy an order dated the 
andl 


3rd December 1925. The argument that ‘was addressed to the 
learned Judge in the Court below on behalf of the appellant was 
that after the death of the widow of the executant of the document 
B. B. Ghose, 7. under the terms of the deed of trust he was entitled to be a trustee 

J: of a certain portion of the property mentioned in the deed and 
thus he was entitled to letters of administration. Various objec- 
tions were raised by the opposite party. But it is unnecessary to 
state them in detail as the learned Subordinate Judge has only 
sustained the plea that the application by this person was not 
maintainable. It was contended before the Subordinate Judge 
that the application was maintainable under the provisions of 
section 37 ofthe Probate and Administration Act of 1881 now 
raplaced by section 250 of the Succession Act of 1925. The Sub- 
ordinate Judge did not accept that contention and he has dismissed 
the application on the ground that the petitioner before him had 
no right to maintain the application. 

It is contended on behalf of the appellaht that the petitioner 
had a right to maintain the application with reference to the pro- 
visions contained in the deed of trust of 1907 and that the Subor- 
dinate Judge was wrong in holding that the applicant could nov 
maintain this application. The respondent on the ‘other hand 
contends that the document on the basis of which the application 
is made is not a Will and therefore the applicant was not entitled 
to come to the Probate Court in order to ask for letters of adminis- 
tration with the copy of the document annexed. The contention 
of the respondent is that under the document the property was 
conveyed to the different grantees and there was no testamentary 
disposition which was to be given effect to after the death of the 
testator. That being so, the application for letters of administration 
with the copy of the document annexed is not maintainable. In 
order to see what the document is it is necessary *to recite some 
of the provisions of the document. It begins by making the usual 
recital as regards the necessity for making the provisions for his 
property as he was old and as he had no son of his own. The 
executant of the deed described the document as Miyamnibandha 
patra, that is, a deed of trust. It then states that whoever would 
-be his heir in future might raise a dispute with regard to the 
property and that in that view it was extramely necessary that a 
Niyampatra (deed of trust) should be made with regard to the 
mode in which the moveable and the immoyeable properties should 


Uma Chafin Bose 
T. 
Rakhal Das Ray, 
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be enjoyed in future................It is not necessary to state any- 
thing with regard to paragraplf (1) as no argument was addressed 
upon it. Paragraph {2) makes a present dedication of certain 
properties in favour of his ancestral deity Sri Sri “Iswar Sridhar 
Jieu Deb and the objector is appointed a shebait after the death 
of the grantor. The next important passage is contained in 
paragraph (7) and with reference to that paragraph the appellant 
claims that there has been a testamentary disposition and he is 
entitled according to the tenor of that paragraph to ask for letters 
of administration of the estate with the Will annexed. The relevant 
passage runs thus. “I give (dvfan karilam) to the H. I. Chari- 
table Dispensary according to the following provisions, the afore- 
said properties together with the government securities and fur- 
niture and loan business etc. described in schedule cha. After my 
death my wife Sreematy Damayanti Dasi will be the trustee of 
the said properties......... scsssssscsrsensscssesccsencersoescceceseeeerecsees ees 


In the absence of all those (persons) Sreeman Umacharan Bose (the 
present appellant)...%..........and his SONS grandsons.........s0eeceee 
will act like my wife.” The next important passage is in 
paragraph (12) which runs thus. “I shall myself enjoy the 
properties which I shall acquire subsequently other than those 
which ave hereby dedicated and made over for the said Debsheba and 
the Dispensary.” It is not contested by the appellant that the 
gift to the idol was a gift in presenti, What is contended for is that 
the gift to the Charitable Dispensary was a testamentary disposition. 
It is difficult to say that itis so. The words mean ‘present gift’ 
and under the terms of the gift to the charitable dispensary would 


be the beneficial owner of the property from the date of the | 


document. If there was any doubt as regards the meaning, it is 
made clear by the statement in paragraph (12) which I have already 
quoted. It also appears that it was the intention of the executant 
of the docifment that the document should operate as a present 
gift, and this is evident from the fact that the document was stamped 
upon the full value of the properties given in the document itself. 
That would not be so if the intention was that the gift should come 
into effect after the death of the testator or in other ‘words if it 
was intended that the document should take effect as a testamentary 
document. It was, however, contended by the appellant that the 
fact that the widowe obtained letters of administration with the 
document annexed in 1916 shows that the document was 
treated by the learned. Judge, who happened to be my learned 
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brother on the Bench, as ,a’testamentary document. But this 
does not appear to beso. It is not clear whether the matter 
was contested before him at the time when letters of administration 
was granted. But it was clearly put in the order for the grant of 
letters of administration (with the trust deed) and it should be 
noted that the document was not mentioned asa will. Letters of 
administration was granted of the properties and credits of Upendra 
Nath Ray ; and lower down the order runs thus: `“ The trust-deed 
is created in the life-time of the deceased and therefore, no 
court-fee is payable. The value of the personal properties is 
Rs. 1403 odd as stated. by ‘the petitioner and probate duty has been 
paid on the present property only.” So it was clearly brought to 
the notice of the Court that the trust-deed had effect from the 
date of its execution and proper order was made with regard to it, 
‘The mere fact that the trust-deed was mentioned as part of the 
grant does not make the-document a testamentary document or a 
will, Why it was mentioned in the order it is difficult to say at 
this distance of time and as the other documents relating to the 
proceedings are not on the record. But in*my opinion even if the 
document had been described as a Will, that would not make ita 
judgment in rem under the provisions of section 41 of the 
Evidence Act. But itis unnecessary to pursue that point further 
because I am clearly of opinion that this document was not treated 
asa Will at the time of the grant of the letters of administration 
to the widow of the executant, 


It is next contended on behalf of the appellant that the fact 
that in the documenta provision is made for the appointment of a 
future trustee after the death of Upendra Nath Ray makes this 
document a testamentary one and therefore, the document is 
testamentary in its disposition, But that would not make the 
document a Will as defined in section 3 of dhe Probate and Admi- 
nistration Act How replaced by section 2 of the Succession Act of 
1925, This question is not free from authority arid it was held in 
two cases in our Court that the mere provision ina document for 
the appointment of succeeding shebaits would not make the document 
a Will according to the Probate and Administration Act. The 
cases referred to above afe those of Chaitanya Gobinda Pujari 
Adhikari v. Dayal Gobinda Adhikari (1) and Maharaja Jagadindra 
Nath Roy v. Madhusudan Das Mokunt (2). On this ground I am 
of opinion that the document not being a Will the petitioner is not 


(1) (1905) I. L. R. 32 Calc. 1082. (2) (1912) 20 C. L. J. 307- 
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entitled to apply for letters of administration to the probate Court. 
Whatever right he has he thay enforce it by a regular suit. 

The next questio ‘that has been urged is that the learned 
Judge in the Court below has, in awarding costs to the respondent, 
given pleader’s fees onthe value of the property, which he was 
not entitled to do under the Circular orders of this Court. This 

‘proposition is not contested by the respondent. 

The result, therefore, is that this appeal must be dismissed 
with costs— the only variation in the decree of the lower Court 
being that in place of the costs allowed in the lower Court for plea- 

-ders’ fees, namely, Rs. 324, only Rs, 80 will be given. 

We assess the hearing fee in this Court at five gold mohurs, 

Roy, J:— I agree. 

A. T, M, Appeal dismissed. 


Before Mr, Justice D. N, Mitter. 
` GANGADAYAL MISIR 


Dos 
SRIMATI CHHAKINA BHANU AnD orsERS* 


Hindu widom—Surrender in favour of next reversioner-~Deed of release, if 
to be considered deed of relinquishment—Plaint inartistically drawn— 
Plaint, allegation in—Substance—Notice of document in plaint— Property 
purchased by widow in execution of rent decree, nature of—Relinguishment 
deed not properly stamped. 


A plaint thoufgh not artistically drawn inasmuch as it did not state the precise 
case In a precise form, alleged facts which would lead the Court to infer that the 
case of relinquishment was set up in the plaint as reference was made to the 
document in paragraph 2 (of the plaint). Hence a question for the first time can 
be raised in second appeal that a deed of release by a Hindu widow was a deed 
of surrender in favour of the next reversioner, ° 


A Court will be justified in disregarding the form of the plaint if it appears 


ne Appeal from Appellate Decree No. 2317 of 1924, against the decree of Babu 
Mahendra Nath Mukhuty, Additional Subordinate Judge of Noakhali, dated the 
8th August, 1924, modifying that of Babu Gopal Chandra Biswas, Munsiff, 2nd 
Court, of Lakhimpur, dated the 7th July, 1922. 
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Civi. that in substance all the facts necessary to raise the point in controversy are 
19a? mentioned in it, . - . 
BES By giving notice of the document in the plaint, the defendant is given notice 


Gangadaya? Misir of the contents@fethe deed which shows that it is a deed by which the widow 
Srimati Chhakina relinquished all „interests of her husband’s property in -favour of next ` 
Bhanu. reversioner. ; a 
oo The property purchased by widow in execution of decree obtained by her for 

rent against tenant who obtained a subordinate interest. under the raiyati which 
she inherited from her husband, did not loose the character of its being property 
which she inherited ffom her husband, 

The coutention that the release was ineffective as it was not stamped as a deed 
of relinquishment should have been, was not valid ; as‘what was to be looked up 
was whether the facts lead to the inference that there was a relinquishment : 
Bhagwat v, Dhunkhdhari (1). 

Appeal by the Plaintiff. 
Suit for recovery of possession, 
The plaintiff Gangadayal, his brother Baldeo ees w 
Mitakshara School) and his cousin Ram Prosad were the owners of 
a raiyati holding. The principal defendants were sub-tenants un- 
der all the three aforesaid ‘persons. Ram prosad died and his in- 
terest was inherited „by his widow Subhadra. In execution of a 
decree for rent the sub-tenancy which was also described as osat- 
raiyati was sold and was purchased by Baldeo and Subhadra, on 
the gth January 1919. They took symbolical possession on the 
27th August, 1919. Baldeo died and- his interest devolved on 
plaintiff by right of survivorship, On the 2zst November, r919 
Subhadra executed a deed of relinquishment by which she gave 
up her interest in all the properties of'her husband in favour of 
the plaintiff, the next reversionary heir. The other facts appear” 
from the judgment. 
Mr. Atul Chundra Gupta and Babu Mena Nath i Chowdhury 
for the Appellant. 
Babus Romesh Chandra Sen and itera Kumar Sen: Gupta 
for the Principal, Respondents. 
The judgment ofthe Court was delivered by 
February, 16. D. N. Mitter, J: This isan appeal on behalf of the plaintiff 
| from a decision of the Additional Subordinate Judge of Noakhali, 
dated the 8th August 1924 which modified a decision of the Mun- 
siff, znd Court, Lakhimpur dated the 7th July‘rg2za.. 
The plaintif’s case is that there was a raiyati holding of which three 
persons were the owners, that is, Ganga Dayal the plaintiff himself 
Baldeo and one Ram Prosad who is cousineof the plaintiff. Princi- 
pal defendants were sub-tenants under all the three persons whom 
` (1) (1919) L. R. 46 [. A. 259. g A 


é 
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I have named. In execution of a, decree for rent this sub- 
tenancy which is also, described as osat-raiyati was sold and was 
-purchased by Baldeo ånd Subhadra, the widow of Ram Prosad 
on the gth January r919. They took delivery of symbolical posses- 
sion on the 27th August r919. On the 21st November 1919 Subha- 
dra, the widow of Ram Prosad, executed a deed of relinquishment 
by which she gave up herinterest in all the properties of her hus- 
band in favour of the Plaintiff who was alleged to be Ram Prosad’s 

next and sole reversionary heir. The deed only. made certain pro- 
visions for maintenance in favour of the widow of Ram Prosad. 
The widow of Ram Prosad, Subhadra, is also a party to the suit. 
She is one of the defendants. 


The Court of first instance granted a decree to the plaintiff 
declaring his title to the extent of one-third share in the holding 
but refused to grant the plaintiff joint possession by the demoli- 
tion of the hut. which were on the land. An appeal was carried 
to the Subordinate Judge by the plaintiff and in appeal the 
Subordinate Judge varied the decree of the Munsiff by declaring 
plaintiff's title to two-thirds share in the “land in suit. ‘The Subor- 
dinate Judge also did not grant the prayer for Akas possession 
and held that the defendants could not be turned out of the land 
at the instance of the plaintiff alone. 

A second appeal has been preferred to this Court by the plain- 
tiff anj this appeal concerns only the one-third share which belong- 
ed originally to Ram Prosad and in respect of which there has been 
a surrender by his widow by a deed, dated 21st November, rgrg. 
Both the Courts below have dixmissel the plaintiffs suit with 
regard to his one-third] share holding that the deed was a mere 
deed of release and as such could not pass title in favour of the 
` plaintiff to the extent of one-third share which belonged to Ram 
Prosad. In this second appeal it has been contended before me 
that both the Courts below have taken an erroneous view with 
regard to the legal effect of the so-called deed of release dated the 
21st November r919 in holding that it was a mere deed ‘of release. 
The Courts below have overlooked the provisions in the deed 
which suggest that it was a deed of relinquishment by ,Subhadra 
a Hindu widow of the entire interest im her husband’s estate in 
favour of the next and the sole reversioner. I may mention that 
this deed was referred to in paragraph 2 of the plaint and that the 
defendants had full notite that in that deed it was alleged that it 
was a deed of relinquishment in favour of the plaintiff who was 
described as the next sole reversioner of- Subhadra’s husband, 
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The learned Subordinate Judge in appeal assumes that the 
plaintiff was the next reversioner of Ram Prosad anl was 
entitled toghe property after the death of ‘the widow Subhadra: 
It has been argued that if the deed which has been placed before 
me wasa deed of surrender, it was sufficient to pass title in 
favour of the plaintif with respect to one-third share which 
belonged to Ram Prosad and reliance has been placed on three 
decisions of the Judicial Committee of the Priyy'Council in support 
of this contention. The first case referred to is the case of 
Rangasami Gounden v. Nachiappa Gounden (1). The second 
case referred to is another decision of the Judicial Committee in 
the case of Bhagwat Koer v. Dhanukhdhari Prashad Singh (2). 
The third decision referred to is the case of Sureshwar Misser v, 
Maheshrani Misrain (3), I have ‘read the deed of release in the 
present case and to me it seems that it amounts to a complete 
relinquishment by Subhadra of her husband’s estate in favour of 
Gangadayal the present plaintiff. 

It is necessary to notice the arguments wibick have been 
raised by Mr. Sen on behalf of the respondents in support of the 
judgment of the lower appellate Court. It is contended that this 
point about the deed of release being deed of surrender by a 
Hindu widow should not be allowed to be raised here for the first 
time as it was not raised in either of the Courts below. The 
answer to this contentio is that although the plaint was 1.ot artis- 
tically drawn inasmuch as it did not state the precise case in a 
precise form the facts were alleged in the plaint which would lead 
the Court to infer that the case of relinquishment was set up in the 
plaint as reference was made to the document in paragraph 2 of the 
plaint. The plaint might have been more artistically drawn but the 
Court would be justified in disregarding ,the form of the plaint if it 
appears that in substance all the facts necessary to raise the point 
now in controversy were mentioned in plaint. I think by giving 
notice of this document in the plaint the defend@nts had been 
given notice of the contents of the deed which showed that it was a 
deed by which the lady Subhadra relinquished all interests of her 
husband’ s property in favour of the next reversioner. 

It is also necessary to,notice another argument of Mr. Sen, The 
property in dispute, it is said, did not belong to Subhadra’s ‘husband. 
This argument is based on the fact that. this osat-raiyati interest 


. i 
(1) (1918) L. R. 46 I. A. 72; 1. L. R, 42 Mad. 543; 29C. Li J. 539 
(2) (1919) L. R. 46 I. A. 259. 
(3) (1920) L. R. 47 L. A. 2335 41 C. L. J. 433. 
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was purchased by Subhadra afger the death of her husband. But 
it is to be remembered | that the purchase was in execution ofa 
decree, obtained by*Subhadra for rent against tenantsewho held a 
subordinate interest under the raiyati which she inherited from her 
husband. It was really a case of the reversion falling in ; Subha- 
dra’s husband was all along entitled to sell the property in execu- 
tion of the decree for rent and if the property is now made khas 
in execution of the said decree the property does not lose the 
character of its being property which she inherited from her hus- 
band. These are the two substantial contentions which have been 
raised on behalf of the respondents. It is also necessary to 
notice another minor contention namely, that the release is ineffec- 
tive as it was not stamped as a deed of relinquishment should 
have been. But it has been pointed out by the Judicial Com- 
mittee in several cases that what is to be looked up is whether 
the facts lead to the inference that there was a relinquishment. 
Inthe case of Bhagwat v. Dhanukhdhari (1) there was no deed 
and the Judicial Committee held that the fact that the lady parted 
with ‘possession in respect of the propert¥ was sufficient to justify 
the Court to infer surrender. So I think there is no substance in 
this contention of the respondents, 

The result is that the decree of the lower appellate Court so 
far as it dismisses the suit of the plaintiff to the extent of oné- 
third share which originally belonged to Subhadra is set aside. 
The consequence is that the plaintiffs suit is decreed in its 
entirety and he will be entitled to recover possession of the property 
in dispute from the defendants. In the circumstances of the pre- 
sent case the plaintiff will not be entitled to costs of this appeal. 
The order of the lower Court with regard to costs will be affirmed. 


ALT. M. ; l Appeal allowed, 


(1) (1919) L, R. 46 I A. 259. 
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CRIMINAL REVISION. 


kd 
Before* Sir Charu Chunder Ghose, Knight, Judge, and 
Mr, Justice Gregory, 


ISWARI PRASAD SHARMA AND ANOTHER 
V, 
KING-EMPEROR* 


Seditious writing—Penal Code (Act XLV of 1860), Sece 1534.—Honest but 
mistaken view—Promoting or tending to promote feelings of enmity between 
classes— Benefit of doubt. 


The intention of the writer has to be judged not only from the words used in 
certain part of the drama, the publication of which forms the subject matter of 
the charge under section 153A of the Indian Penal Code. but from the drama 
taken as a whole, 


‘The drama taken as a whole, is one which was written ata time of great 
public excitement, Possibly the writer may have without any malicious intention 
and honestly thought that he shogild express himself in®the manner in which he 
did with a view to the removal of causes which according to him were promoting 


or tending to promote feelings of enmity or hatred between the Hindus and 
Mahomedans : 


Held that as the writer is quite honest in the view which he took, though it 
may be a wrong one, he cannot be brought within the mischief of section 153A 
of the Indian Penal Code, 


That there is much in the drama which will induce the Court to give the 
benefit of doubt to the accused. 
Application for Revision under section 435 of the Code of 
Criminal Procedure, 
_ The material facts appear from the judgment, 
Mr, Narendra Kumar Basu, Babus Probodh Chandra Chatteejee 
and Bireswar Chatterjee for the Petitioners 
Mr. Khundkar (Deputy Legal Remembrancer) for the Crown, 
‘he judgment of the Court was delivered by 
C. C. Ghose, J :—he petitioners before us are two in number, 
(x) Iswari Prashad Sharma who is the’editor of a weekly newspaper 
published, in the Debnagri character in Calcutta called ‘Hindi 
Punch’, and (2) Mukund’ Lall Burman who is the printer thereof, 
‘hey have been convicted by the learned Chief Presidency 
Magistrate of Calcutta under section 153A Indian Penal Code and 
sentenced as follows; the first petitioner’ has been sentenced to 


* Criminal Revision No. 546 of 1927, against the order of J.D. Tyson Esq, 
Chief Presidency Magistrate of Calcutta, dated the agrd May, 1927. 
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suffer rigorous imprisonment fgr a period of six months and the 
second petitioner to suffer rigorous imprisonment for fou months. 

‘The subject mattér of the charge against’ the two petitioners is 
the publication of an article in the form of a drama called Balidan 
(sacrifice) at page 1009 in the issue of the newspaper in question 
dated the 27th January, 1927. The immediate occasion, as far as 
one can gather from the English translation of the article which 
has been placed before us, for the publication of the drama in 
question was the murder of the late Swami Shradhanand at Delhi 
on or about the 22nd December, 1926. The murder according to 
the learned Magistrate was an event which deeply moved the 
Hindu world and not only the Hindu world but all classes and 
conditions of men, and there can be no question that the Hindu 
community in particular all over India was intensely agitated after 
the assassination of Swami Shradhanand. In the drama the 
murder of Pandit Lekhram in Lahore in 1897 by a Mahomedan is 
recalled a propos of the assassination of Swami Shradhanand, and 
the writer after indulgjng in an attack on the miscreants, urges in 
support of his argument that the salvafion of India lies in what is 
called the Suddhi movement, the fact that at diverse times the 
Hindus have not received at the hands of Mahomedans the treat- 
ment which they thought they had a right to receive from them. 
The last words are our paraphrase of many of the expressions used 
by the writer in the drama. 

So far as the isolated expressions appearing in Scene 4 of the 
drama in question to which the learned Magistrate has drawn 
attention in the vourse of his judgment are concerned, there can 
. be no doubt whatsoever that those expressions deserve the condem- 
nation of all right thinking men who are familiar with the history 
of Islam, not only in India but in other countries beyond the 
confines of India. If those expressions had stood by themselves 
and if the article were confined only to Scene 4 the learned Deputy 
Legal Remembrancer would have had no difficulty in inducing us 
to hold that the article came within the purview of section 153A 
Indian Penal Code. But the intention of the writer has to be 
judged not only from the, words used in Scene 4 of the drama but 
from the drama taken asa whole. ‘The “drama- taken asa whole, 
as has beeen pointed out, is one which was written at a time of 
great public excitement, It is possible that the writer may have 
without any malicious intention and honestly thought that he should 
express himself in the manner in which he did with a view to the 
removal of causes which according to him were promoting or had 
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a tendency to promote feelings of enmity or hatred between 
different classes of His Majesty’s subjects; to wit, the Hindus and 
Mahomedans., Bearing that in mind and reading the article asa 
whole from that point of view it is difficult to say that the intention 
of the writer of this drama was to promote feelings of enmity or 
hatred between different classes of His Majesty’s Indian subjects. 
We think that the writer was quite honest in the view which he 
took (it may be that it was a wrong view) that the only way to 
prevent murders like those referred to above was to take steps in 
the direction indicated in the concluding portion of the drama, If 
that was so, the writer could not in our opinion be brought within 
the mischief of section’153A Indian Penal Code ; at any rate there 
is mnch in the drama which entitles us to give the benefit of the 
doubt to the accused. 

In this view of the matter the conviction and sentence of the 
petitioners must be set aslde. The petitioners who are on bail 


will now be discharged from their bail bonds. 


A. T. M. e Rule made absolute. 


APPELLATE CRIMINAL. 


Before Sir Charu Chunder Ghose, Knight, Judge, and Mr, 
Justice Gregory. ` 


GOPAL LAL SANYAL AND ANOTHER 


v e 


KING-EMPEROR.* j 


Seditious article—Penal ' Code (Act XLV of 1860), Sec. 124¢A.—Gist of the 
offence—Intention, how gathered— Writers in the public press. 


The “gist of’ the offence under section 124A, Indian Penal Code lies in the 
intention of the writer and the "intention is to be gathered from a fair- and 
generous reading of the article in respect of which 


stray passages here and there, 


the charge has been laid 


and not frum isolated or In gathering the 


*Criminal Appeal No. 9$ of 1927, against the sentence and conviction by 
J.D. Tyson Esq, Chief Presidency Magistrate, Calcutta, dated the oth February, 


1927. 
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intention, allowance must be made for a certain amount of latitude to writers in 
„the public press. “e 7 . 

Section 124A, Indiąn Peñal Code is to be very strictly or narrowly cons- 
trued so as not to stiffle altogether legitimate criticism. mo 

Held, on a construction of the whole article, that though some portion of the 
article was innocuous and unobjectionable, much of it by means of attribution 
of base, improper and dishonourable motive to third -party and by means 
of innuendoes, came within the mischief of section 124A. Indian Penal Code. 

Appeal by the Accused under section 410 of the Code of Crimi- 


nal Procedure. 


The accused Gopal Lal Sanyal and Satya Ranjan Mukherji were 
respectively the editor and the printer and publisher of the verna- 
cular Weekly paper “ Atma Sakti”. They were charged under sec- 
tion 124A. Indian Penal Code with sedition for their respec- 
tive shares in the publication of an article entitled “ Primary 
Education and Hindus and Moslems”, contributed by Jnananjan 
Neogi, in the issue of the paper dated the znd July, 1924. The 
responsibility of the accused for the article ir. question was proved 
and was not disputed? They were sentenced and convicted—the 
editor to two months’ simple imprisonment and a fine of Rs. 
350, in default one month’s simple imprisonment, and the printer 
toa fine of Rs, roo only in default simple imprisonment for - two 
months, 

Some of the relevant passages from the English translation of 
the article in the “Atma Sakti” on-.which the charge was brought 
are given below. 

The article after dealing with relations between Hindus and 
Moslems in India says “ That the Hindu and the Muslim who 
inhabit India will build up India’s future.” “So, if at the 
poisoning of the ears by a third party you go against or stand 
against Hindus, the , future of India will be darkened 
by clouds” “ This ‘is what the bureaucracy want—let there 
be conflict between Hindus and Muslims—let them bite 
each other—while they continue achieving their selfish purposes 
free from all anxiety. This is nota new method of the present 
day. A high English Government Official wrote in the Asiatic 
Journal of r821 :— A ai 

* Divide and rule’ shall be our motto in India. 


It is exactly in reliance on this principle that the bureaucracy- 


are working the machine of administration, depriving our nation 
now of unity through fraud, force or trickery.” 
Tt is in Intia that the Muslim will have to live and his future 
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is intimately connecte] with the future of India”, “ Along with 
this realisation, a desire to’ take possession has manifested itself 
anew among the Muslim community. Where else is there on earth 
such an extén’ive territory as may afford room for 734 crores of 
Indian Muslims? So it is India which will afford them shelter and 
they also have a right to build up India’s future.” 

“The bureaucracy scented trouble ............ set fire to the 
house.” (This passage is quoted in the judgment), 

Mr. Narendra Kumar Basu, Babus Suresh Chandra Talukdar 
aad Ramendra Chandra Roy for the Appellants. 

Mr. B. L. Mitter ( Advocate-General) for the Crown. 

‘The judgment of the Court was delivered by 

C. C. Ghose, J: In this case the appellants before us are two 
in number and they have been convicted by the learned Chief Pre- 
sidency Magistrate under section 124A Indian Penal Code, the 
first appellant being sentenced to simple imprisonment for two 
months and a fine of Rs. 350 and in default one month’s simple 


. imprisonment, the second appellant being sentenced to a fine of 


Rs, roo and in default simple imprisonment fer two months, 

The prosecution is in respect of an article contributed by one 
Jnananjan Neogi, which appears in Vol. I Part II at page 5 ofa 
Bengali weekly newspaper published in Calcutta called the “ Atma 
Sakti.” ‘The original of the article which is in the vernacular has 
been handed to us and we have had the advantage of perusing the 
translation thereof which is Ex, (1) in this case. 

The principles which should guide us in finding out for ourselves 
the intention of a person who is charged under section 124A, Indian 
Penal Code have been recently referred to by usin our judgment 
in the case of Emperor v. Satyaranjan Bakshi and another (x) 
commonly known as the ‘Forward’ case and also to some extent 
in our judgment delivered last week in what is knownas ‘ The 
Hindi Punch’ case(2). There cannot be much doubt that the gist of 
the offence lies in the intention of the writer and thatthe intention 
is not to be gathered from isolated or stray passages here and there. 
It must be gathered from a fair and generous reading of the article 
in respect of which the charge has been laid. In gathering the 
intentidn, allowance must be made, as has been repeatedly held, 
for a certain amount of latitude to writers in the public press. 

The section under which the charge is laid, is in such “wide 
terms: that unless it is very strictly or narrowly construed, there is 
real danger that legitimate criticism may be stifled altogether. 


(1) (1927) 45 C. L. J. 638. (2) (1927) 46 C, L. J, 154 
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Now, much of this article is unobjectionable ; indeed the portion 
of the article in which the writer calls upon Hindus and Mahome- 
dans to sink their differences and to unite in a commen cause for 
the good of the country cannot be taken exception to. But we 
regret to observe there is also much in the article which, by means 
of attribution of base, improper and dishonourable motives to the 
Government and by means of innuendoes, comes well within the 
mischief of section -r24A. In particular we desire to refer toa 
passage in the article which runs as follows : 

“ The bureaucracy scented trouble on getting a hint of this 
situation, If the Moslem sets himself to build up India’s future, 
hand in hand with the Hindu, then indeed the English 
are helpless. That is why the bureaucracy are to-day busy 
designing how the Indian Moslem can be kept under control and 
bringing conflict between Hindus and Moslems and making the 
life of the Hindus miserable. Congress, Swaraj, Election, Khaddar, 
Patriotic Service—all may be indefinitely postponed. The 
bureaucracy are now busy winning over the Moslems, That 
is why they are patting them on the*back and are continuing 
to grant the unreasonable requests of Abdur Rahim. Do 
you think that the trickery of the bureaucracy is not thus kindling 
up the flame of conflict to-day? Do you ask me to believe that he, 
over whose empire the sun never sets, has not power enough to 
stop these riotings or preserve the peace in Calcutta? He did 
it, stop it at, last. If he wished, he could have stopped it earlier 
also. By stopping it he has proved that he had the power and the 
arrangements necessary to stop it. If he had the power, why. did 
he not stop itin time? Because he had a purpose. What was it ? 
To set fire to the house.” 

It is plainly suggeste] in the article that the riots which took 
place in Calcutta in the symmer of 1926 were allowed to continue 
because of the motive which the Government had, namely, to keep 
the Hindus and Mahomedans apart by favouring the Mahomedans. 
The writer goes on to say that the Government did eventually put 
a stop to the riots, but he asks why was it that the Government did 
not put a stop to the riots at an early period. The suggestion Clearly 
is that the Government had a motive behind their action and that 
such motive was no other than to prevent the Hindus and Ma- 
homedans from uniting. There is also in the rest of the article, as 
indicated above, a very-considerable amount of.innuendoes. There- 
fore, taking the article asa whole and making every allowance 
for the portion of the article which is innocuous or inoffensive, one 
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cannot but come to the conclusion that the argument of the writer 
was to show that the dnly obstacle to Hindus and Mahomedans 
coming together was the presence of a third party, namely, the 
Government who were animated by a bad political motive. In this 
view of the matter, the article comes within the rule laid down by us 
in the ‘Forward’ case (1). 
The result, therefore, is that this appeal must stand dismissed. 

- The first appellant who is oa bail will surrender to his bail and 
serve out the sentence imposed on him. Weare informe! that the 
second appellant has paid the fine imposed on him, 


A. T. M. Appeal dismissed. 


(1) (1927) 45 CLL, J. 638. 


Before Sir Charu Chunder Ghose, Knight, Judge, and Mr. 
Justice Gregory. 


ROSONALI AND OTHERS 


v. 
KING-EMPEROR* 


Jury trial—Chosing jury—Deficiency of pérsons summoned toact as jurors— 
Criminal Procedure Code (Act V of 1898), Sec. 276 Proviso (2)—‘ Required’ 
—‘Chosen’—Criminal Procedure Code, Sec. 279. 


In ordinary cases five persons are to be chosen by lot for the purpose of acting 
as a jury out of ten persons summoned to act as jurors. In murder trials seven or 
nine persons, as the case may be, are to be chosen by lot for the purpose of acting 
as a jury out of fourteen or eighteen persons summoned to act as jurors. In case, 
however, of a deficiency of persons summoned, that is, where thg persons attend- 
ing in obedience to the summonses are less than the numbers’summoned, the num- 
ber of jurors required may with the leave of the Court be chosen from such other 
persons as may be present in Court. 

Theeword ‘chosen’ in proviso (2) to section 276 of the Code of Criminal Proce- 
dure means ‘chosen by lot. œ 

The object of sections 276 to 279 of the Code of Criminal Procedure is to 
secure an impartial trial by rendering impossible any intentional selection of jurors 

* Criminal Appeal No, 111 of 1927, against the ofder of Rajendra Lal Sadhu, 
Esq., 2nd Addl, Sessions Judge of Bakarganj, dated the 6th January 1927 and 
six other connected appeals 117, 185, 266, 2075 307 and 366 of 1927. 
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o try a particular case and that an accused person has a right to be tried by a jury 
chosen with strict regard to all the Safeguards provided in the Code to secure per- 
fect impartiality. . 
e 
The central idea is to have a jury chosen by lot from the persons summoned 
to act as jurors. 


Section 279 of the Code of Criminal Procedure contemplates an ordinarily 
normal case of the jurors summoned attending, but by reason of challenges or 
other causes such as some of them being excused, no summoned juror is left to 
take the place of the last challenged juror, some other person present in Court 

may bz empanelled. In so far as section 279 sub-szction (2) p2rmits a person not 
chosen by lot to be empanelied, it introduces an exception to the general rule, but 
this is only in the exceptional conditions stated and in emergent circumstances. 


The latter part of section 279 has no application toa case where there is a 
deficiency of persons summoned and where this deficiency is supplied under provi- 
so (2)-to section 276. g 

Appeals by the Accused under section 410 of the Code of Crimi- 
nal Procedure. 


` The material facts appear from the judgment. 


Babus Suresh Chendra Talukdar and Jatindra Nath Sanyal 
for the Appellants in Appeal No, 111. 


Mr, Camell and Babu Hira Lal Ganguly for the Appellants in 
Appeal No, 117. 


Mr, A. K. Faslul Hug, Babus Debendra Narain Bhattacharjee 
and Haridas Gupta for the Appellants in Appeal No. 185. 


Mr. Girija Prosanna Sanyal and Babu Bijali Bhusun Sanyal 
for the Appellants in Appeal No. 266, 

Babus Dinesh Chandra Roy and Haridus Gupta for the Appel- 
lants in Appeal No. 297. 

Mr, Camell and Babu Chandra Sekhar Sen for the Appellants in 
Appeal No. 307. 

Babus Debendra Nayain Bhattacharjee and Profulla Chandra 
Nag for the Appellants in Appeal No. 366. 

Mr, Khundkar (Deputy Legal Remembrancer) for the Crown. 

The judgment of the Court was delivered by 


C. C. Ghose, J: Inall these seven appeals the point has 
been taken that the trials in the Sessions Courts, out. of. which 
these appeals have arisen, have been bad’ inasmuch as the provisions 
of section 276 of the Code of Criminal Procedure and of the 
other relative sections were not complied with. In other words, 
it is contended in these appeals that the constitution of the 
Courts for the trial of the accused in these cases has not 
been in accordance with law. 
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Before we deal with this point it may be desirable to set out 
briefly the facts involved in each of* these appeals, In Appeal 
No. 111 of 1927, the accused were chargetl „under section 148 
Indian Penal Code. There was also a charge against accused 
Nos. r and 4 under section 324 Indian Penal Code. Accused 


-No, 2 was further charged with an offence under section 


304 Indian Penal Code. It is pointed out in the affidavit 
of Meserali which has been filed before. us, that out of the 
number of persons summoned under section 326 Criminal 
Procedure Code, only five persons attended at the time of the 
commencement of the trial. The five persons who attended 
were asked by the learned Additional Sessions Judge to act asa 
jury. It is, therefore, contended that the jury in this appeal 
were not chosen by lot in manner required by section 276 Crimi- 
nal Procedure Code, and that therefore there was no properly 
constituted Court consisting of Judge and jury for the trial of the 
accused, `In the order sheet itis stated that after the charges 
were read and explained to the accused and after their pleas were 
taken, the five persons, whoge names are menfioned in the affidavit 
of Meserali were chosen by lot without any objection and duly 
sworn. On behalf of the Crown, however, it has not been challeng- 
ed that as a matter of fact only five persons out of the number of 
persons, summoned were present at the time of the commence- 
ment of the trial, who could be empanelled to act as a 
jury. 

In Appeal No. 117 ‘of 1927 the accused were charged with 
having committed offences punishable under sections 366 and 
368 Indian Penal Code. It is stated in the affidavit of Ghulam 
Makdum Mia which has been filed before us, that out of 
ten jurors summoned under section 326, only seven attended at 
the time of the commencement of the tyal and that out of the 
said seven persons two were excused on personal grounds by the 
Sessions Judge and that out of the remaining five persons the 
accused objected to one juror when his name was called out 
and ‘that the said objection was allowed by the Sessions Judge. 
There remained, therefore, four persons who could be asked to 
act as "jurors and the deficit in this case was made good by 
calling one Babu Motilal Banerjee to take his seat on the jury 
as the fifth juror. It is, therefore, contended that the jury were 
not chosen by lot in manner required by -section 276 Criminal 
Procedure Code. In this case we sent down the affidavit of Ghulam 
Makdum to the learned Sessions Judge for a report and the facts 
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according to him are as follows :—‘‘1o Jurors were summoned 
to attend Court on 29:11-26. Out of the ‘ro summoned only 7 
appeared. From the 7 ‘it was necessary to select 5 by lot,to serve on 
the jury. 7 tickets bearing the names of the 7 jurors were put in the 
ballot bag and were drawn out one by one by me personally, As each 
ticket was drawn out of the bag, the name on it was read out to 
the Court, and the defence asked if they objected to the juror. 

If no objection was raised, then the juror immediately took his 
seat in the jury box, Two jurors, when the tickets bearing their 
names were drawn out, asked to be excused on personal grounds 
and were excused, The defence objected to one juror and the 
objection was allowed. The result was that when the last ticket 
had been drawn out of the bag, there were only four jurors in 
the jury box. To make up the deficiency I sent out notices to 
several persons whose names are on the jury list and who reside 
near the Court, to attend. So faras my recollection goes 4 or 5 
such urgent notices were sent out, Two of the new jurors so sum- 
moned attended. Their names were written on tickets and the 
tickets put in the ballo? bag. Idrew out one ticket and on the 
name being read out asked if the defence objected to the juror, 
No objection was raised. This juror then took his seat, joining 
the other four in the jury box. The one remaining juror was 
discharged and the trial commenced”. 

‘ In Appeal No. 185 of 1927 the accused were charged’ under 
sections 325/34 and 323/34. It appears that out of r2 jurors 
summoned under section 326, only eight persons were present 
at the time of the commencement of the trial. One ‘juryman was 
excused on personal grounds. Out of the remaining 7, five jurors 
were chosen by lot as stated in the order sheet without objection. 

In Appeal No, 266 of 1927 the accused were charged under 
sections 325 and 325/34.It appears that out of ro jurors summoned 
under section 326 only five persons attended before the commence- 

` ment of the trfal. Two persons from among those present in the 
Court compound were added to the 5 mentioned above. There- 


after 5 persons were Chosen by lot as stated in the order sheet from 


among the seven. 


In Appeal No. 297 the accused was? charged under sections 
467/109 Indian Penal Code. Itis said that out of the number of 
jurors summoned under section 326 only four jurors were present 
in Court before the commencement of the trial and that the learned 
Sessions Judge sent for one juror and he thereupon asked the five 
to serve on the jury and that thereafter the trial commenced. It 
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1927. nor is it clear how there was or could ‘have been a lottery. 
RoasBali In Appeal, No. 307, it appears that ro persons were summoned 
- v under section 326. In the order sheet it is stated by the Sessions 


King-Emperor. 
eee Judge in an addendum that “more than five persons were present 


€C. C.-Ghose, # so that a selection was possible and as faras I know all those 
= summoned were present”. The trial commenced on March 14, 
1927 but later on it stood adjourned to April 7, 1927. On 
March 16, one of the jurors asked to be excused from further 
serving on the jury as he wanted to go on pilgrimage. His prayer 
was granted. The Sessions Judge then proceeded to summon two 
jurors from the Special jurors’ list but on April 7, only one 
such juror attended and he was substituted in place of the juror 
who had gone on pilgrimage and who had been excused. The 
accused in this case were charged under sections 436 and 436/109 
Indian Penal Code. 


In Appeal No. 366 the accused was charged with an offence 
punishable under section 302 Indian Penal Gode, It was therefore 
necessary in a case like thfs to have a jury of at least seven persons. 
It is said in the affidavit of Afsaruddin which has been filed before 
us that out of 14 jurors summoned under section 326 Criminal 
Procedure Code only 7 appeared in Court before commencement of 
the trial, and that the learned Sessions Judge did not take any steps 
to have the jury chosen by lot. 


Under section 274 Criminal Procedure Code it is provided that 
in trials by jury before the Court of Session, the jury shall consist 
of such uneven number, not being less than 5 or more than g as the 
Local Government, by order applicable to any particular district or 
to any particular class of offerces in that district, may direct. It is 
further provided that where any accused person is charged with an 
offence punishable with death the jury shail consist of not less than 
7 persons and, if practicable, of g persons. ‘In Beygal where the 
accused is not a European or American it has been laid down by 
Government that the jury should consist of 5 persons. Sections 
319 to 332 deal among other matters with questions relating to lists 
of jurors and assessors for Courts of Session and to the summoning 
of jurors and assessors forthat Court. Under section 326 Criminal 
Procedure Code, the Sessions Judge shall ordinarily, seven days at 
least before the day which he may from time to time fix for holding 
the Sessions, send a letter to the District Magistrate requesting him 
to summon as many persons named in the said revised list or the 
said special list as seem to the Sessions Judge to be needed for trials 
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by jury and trials with the aid of assessors at the said Sessions, the 
number to be summoned not being less thar double the number 
required for any such tfial, and including, where any agcysed person 
is a European or an American, as many Europeans or Americans 
as may be required for the purpose of choosing jurors or assessors 
for the trial. The names of the persons to be summoned shall be 
drawn by lot in open Court excluding those who have served within 
six months unless the number cannot be made up without them ; 
and the names so drawn shall be specified inthe said letter. 
Where the accused required and is entitled to be tried under the 
provisions of section 275, there shall be chosen by lot, in the 
manner prescribed by or under section 276, from the whole number 
of persons returned the jurors who are to constitute the jury until a 
jury containing the proper number of Europeans or Europeans and 
Americans or of Indians, as the case may be, has been obtained. 
Provided that in any case in which the proper number of Europeans 
or Americans cannot otherwise be obtained, the Court may, in its 
discretion for the purpose of constituting the jury summon any per- 
son excluded from the®list on the ground of his being exempted 
under section 320, f 


It is, therefore, clear that the minimum number of persons to be 
summoned ordinarily is ro and fhat in cases where the accused is 
charged with an offence punishable with death, the minimum num- 
ber of persons to be summoned is 14 and that the number may be as 
many as 18, The form of precept to District Magistrates to summon 

, jurors and assessors, is set out in Schedule V, Form No. 32. We 
then come to sections 276 to 279. Under section 276 the jurors 
shall be chosen by lot from the persons summoned to act as such, 
in such manner as the High Court may from time to time by rule 
direct, provided that in case of a deficiency of persons summoned, 
the number of jurors requiged may, with the leave ofthe Court be 
chosen from such other persons as may be present. Under section 


oo 4 . . . 
274 provision is made for objections to jurors whose names are - 


called out and section 278 sets out the grounds of objection which 
may be urged by the accused or by the prosecutor. Then comes 
section 279 which runs as follows :—‘“Every objection takep toa 
juror shall be decided by the Court, an@ such decision shall be 
recorded and be final. If the objection is allowed, the place of such 
juror shall be supplied by any other juror attending in obedience 
to a summons and chosen in manner provided by section 
276, or if there is no such other person present, then by any other 
person present in the Court whose name is on the list of jurors, or 
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whom the Court considers a, proper person to serve on the jury, 
provided that no objection to such j juror or other person is ee 
under sectian 278 and allowed.” ° 


It is apparent that the object of the provisions in the Code to 
which we have just referred is to secure an impartial trial by 
rendering impossible any intentional selection of jurors to try a 
particular case and that an accused perso. has a right to claim 
to be tried by a jury chosen with strict regard to all the safe- 
guards provided in the Code to secure perfect impartiality. These 
being the guiding principles underlying these sections, we have to 
ascertain the true meaning of section 276. In our view there can 
be no doubt that the central idea is to have a jury chosen by lot 
from the persons summoned to act as jurors. In other words, in ordi- 
nary cases, five persons are to be chosen by lot for the purpose of 
acting as a jury out of ten persons summoned to act as jurors, ln 
murder trials as already noticed seven or nine persons, as the case 
may be, are to be chosen by lot for the purpose of acting as a jury 
out of 14 or, r8 persons summoned to act as jurors. In case, how- 
ever, of a deficiency of pefsons summoned i. e. where the persons 
attending in obedience to the summonses are less than the num- 
bers summoned, the number of jurors required may with the leave 
of the Court be chosen from such other persons as may be present. 
It is this last clause which is the subject of controversy in these 
appeals. What is the true meaning of the words “ required” and 
“ chosen” in the second proviso to section 276? Does the word 
“ required” mean required to constitute the quorum for a jury, or. 
does it mean required to make up the minimum number of jurors 
which will render a choice of jurors by lot possible, or lastly, does 
it mean required to make up the minimum number of jurors sum- 
moned under section 326 to attend ? Section 326 requires a definite 
minimum of jurors to be summoned for a eparticular case and it is 
important to bear this in mind in considering the sense of proviso 2 
to section 276. This proviso has been introduced to meet a case 
where there isa deficiency of persons summoned, and it seems 
to us that the word “required” in the proviso must refer and is 
relative to the words immediately preceding namely “in case of a 
deficiency of persons sumtmoned.” To hold otherwise, it would not 
be possible to give effect to the section itself which requires the 
jury to be drawn by lot. Under the first and second of the three 
possible constructions noticed before, a choice by lot of the requir- 
ed number of jurors would not be possible ; indeed, if it so happen- 


` ed that only one summoned juror attended, no member of the jury 
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could be chosen by lot, It is only under ‘the thn and last 
suggested construction that *the proviso to section 276 can be 
read so as to allow of tle terms of the‘section to receive their natu- 
ral interpretation. In other words, in our view, if there is a defi- 
ciency of persons summoned to act as jurors, it is this deficiency 
that under the proviso may be made good from such other per- 
sons as might be present in Court, and the meaning of the word 
“chosen” in the proviso must mean chosen by lot. 

We do not agree with the contention that if there is a defi- 
ciency of persons summoned the number of persons required 
to complete the panel may be supplemented otherwise than by 
lottery from those persons present in Court. It seems to us that if 
the proviso be so read and a full jury always so obtained, the 
occasion to utilize the provisions of section 279 (2) under which 
the Court may allow some not summoned persons present in Court 
to serve on the jury, could hardly ‘arise. With regard to section 
279, we consider it contemplates an ordinarily normal case of the 
jurors summoned attending, but by reason of challenges or .other 
causes such as for sorte of them being, excused no summoned 
juror is left to take the place of the last challenged juror, In such 
an eventuality some other persons present in Court may be 
empanelled. Inso far as section 279 (2) permits a person not 
chosen by lot to be empanelled, it certainly introduces an exception 
to the general rule, but this is only .in the exceptional condition 
stated and in emergent circumstances. 

The matter raised on these appeals is of very great importance and 
the view we have taken is in accordance with the’ opinion expressed 
in the case reported in 44 C. L, J. 541.* We are aware that a differ- 
ent view has been taken in 31 C. W. N. 711,7 but the learned Judges 
in that case held that the facts of that particular case warranted 
them from departing from the view taken in 44 C. L. J. 541. 

In view of what has been said above by us we are constrained to 


hold that there has been no proper trialin each of these cases and _ 


there is no other alternative left open to us but to order retrials of 
the accused in all the seven appeals before us in accordance with 
law and we accordingly do! so. 

The accused or such of them as are on bail .in the Appeals 
other than appeals Nos. 185 and 366 of 1927 will be allowed to 
remain on the same bail, pending further orders of the learned 
Sessions Judge who will hold the retrials, 

A.T. M. l Retrials ordered, 


* (1926) Bhola Nath Hasrav. Emperor. 
+ (1927) Rahamat Sheikh v, The King-Emperor, 
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Before Mr Justice M. N. Mukerji and us Geis) G. N. Roy. 


SYED MOHAMAD MALIHA 
u. 
CHOUDHURI MAHAMMAD ISMAIL KHAN AND ANOTHER* 


Transfer—Good faith and valuable consideration— Surrender by insolvent 
tenant— Contract of saie—Knowledge of contract, / 


Transfers in good faith and for valuable consideration are protected both under 
the Transfer of Property Act and under the Insolvency Act. Under the latter 
Act, it is the transferee who must show that the transaction is in good faith and 
for valuable consideration. 

A surrender in favour of landlord by the insolvent raiyat is not for valuable 
consideration when there is a contract for sale within the cognizance of the former, 
for valuable consideration in favour of a third party: Mahammadunissa v. 
Bachelor (1) distinguished. 


Appeal by the Creditor. ; 
Application by the Receiver to the estate of the insolvent for 
sale of three Karska holdings. f ' 


The material facts appear from the judgment. 
Dr. S. C. Basak and Babu Mukunda Behari Mullick for the 


Appellant. 
Babus Surendra Nath Guha, Abinas Chandra Guha and Bhupen- 


Nath Das for the Respondent, 


1 


; C. A. V. 
' The judgments of the Court were-as follows’: 

Roy, J :—This is an appeal from the order of the District Judge 
of’ Bakarganj setting aside his previous order directing the sale by 
the Receiver of 3 Karsha holdings which were held by Shah 
Mafazzal Hossain ‘who had been adjudged insolvent, and ordering 
the exclusion of these properties from the schedule of the insolvent’s 
‘property. The appellant is- the contesting ‘creditor. {t appears 
that the insolvent made an agreement with the appellant for the 
sale of these very properties (in which the insolvent had an eight 
‘annas ‘shate) for Rs. 2,000 and he took Rs. goo as earnest money, 


` The’ sale was ‘not completed. The insolvent was unable to pay 


the appellant but he gave'him a handnote. The appellant brought 


eas Appeal from Original Order No. 290 of 1924, against the order of G. C 
Sankey Esq, District Judge of Backergunj, dated the 14th May, 1924, 
(1) (1905) I. L. R. 29 Bom. 428. PE. Ga Sees 
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‘a suit on the hand note and obtained a decree on gth May‘1917. 
He applied for executioin. on 8th May 1920. The insolvent put 
in an objection under section 47 ‘Civil Procedure Cpde alleging 
payment ef Rs. 801 in cash. The objection was disallowed on 
27th November 1920, and the application for execution also struck 
off, The appellant filed his second. application for execution on 
24th January 1922 and the insolvent was arrested on 24th January 
1922. On the next day he filed his application for insolvency. He 
was adjudged an insolvent in due course anda Receiver appointed. 
Soon after the contesting creditor (the appellant) moved the 
Receiver in respect of these 3 Karsha properties and asked him to 
sell the properties. f 

It appears that the insolvent had in the meantime surrendered 
these holdings to Choudhury Mahammad Ismail Khan the landlord 
who is his relative and in whose service he was at one time. The 
deed purports to,have been executed on 3rd April r920. It was 
registered on ryth June 1920,’ It will be noticed that the first 
application for execution by the appellant was.on 8th May 1920, i.e. 
between, these two dates. The, Receiver held an enquiry, and report- 
ed to the Judge that the deed of istafa might be declared to. be a 
benami document. The Judge agreed and directed the Receiver 
to sell the properties. The insolvent appeared and filed an objection 
but he was overruled. * Thereafter Choudhury Ismail Khan appeared 
and the learned Judge held an enquiry and passed the order from 
which this appeal has been preferred. : 

There is another circumstance which has to be stated. It is 
this. On and, April rg2r a dainapatra was, executed by the 
insolvent and his wife in favourof Ismail Choudhuri for sale of nine 
other „properties (which were talukdari tenures)for a sum of Rs.3000. 
It was stated that 8 items of these properties belonged to the insol- 
vent but that he had transferred them to his wife in lieu of 
her dower and the gth item was purchased by the wife from 
her own mone., The actual conveyance was executed by the 
insolvent and his wife on, rath, June 1920. The éséafa in ques- 
tion and the 4aéa/a were registered on the same day viz., 17th June 
1920, The contesting creditor appellant does not challenge the sale 
of the talukdari tenures. His case is, that the ‘istefa .. or 
surrender was a collusive transaction. The question for decision 
is whether this deed of surrender executed by -the insolvent in 
favour of Ismail Choudhuri within 2 years of his application for 
insolvency is voidable against the Receiver. 


_ The contention, was advanced before the learned Judge that- 
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the Aabala and the isfafa were part of the same transaction. 
The learned Judge accepted this plea and he held that Ismail 
Choudhuri did get an actual surrender. He was of opinion that 
“ it is extremely probable that Mahomed Ismail Choudhuri 
was aware that the insolvent had already promised to sell these 
lands to the contesting creditor and that the latter had advanc- 
ed money on this understanding.” He thought “it is possible 
that Mahomed Ismail Choudhuri induced his relation to relinquish 
the lands with the intention of doing an injury to the contesting 
creditor” (between whom and Ismail there has been enmity for 
along time). He considered the transactions suspicious but being 
of opinion that “it has not been proved that the purchaser did 
not act in good faith” he passed the order which is the subject 
matter of the appeal. 


The learned Judge was probably thinking of the Transfer of 
Property Act. Transfers in good faith and for valuable consi- 
deration are protected under the Transfer of Property Act and 
also under the Insolvency Act but there js this difference that 
under the latter Act it i$ the transferee who must show that the 
transaction was in good faith. and for valuable consideration. 
The idea of the learned Judge, that a part of the sum of Rs. 3000 
the consideration for the 4ada/a was a consideration for the 
istafa does not appear to'be correct. It may be taken that 
the two deeds were conceived and achieved about the same time. 
Neither the dainapfatra nor the kadala mentions anything about 
the iséafa. Even in the petition of objection filed by Ismail 
Choudhuri he does not say that. he paid anything for the iséafa, 
He himself did not depose but his manager did, and he does not 
say that- anything was paid for the karsha properties. In the éstafa 
an approximate value of Rs. roo is put upon the karsha proper- 
ties. ‘The insolvent said he-was leaving for his home in the Farid- - 
pur District and he was unable to manage the properties from a 
distant place. It does not appear that he really left Barisal. 
He was arrested there in execution of the appellant’s decree 
and we have it in the evidence of the manager of Ismail Chou- 
dhuri, that he was Superintendent of the latter’s estate for 
some months in 1329 BseE. The theory atthe time the istafa 
was created was that these karshas were non-transferable holdings 
of no value. Whether they are worth anything or not has not 


“been investigated but this much is known that the appellant 


was willing to pay Rs, 2000 forthem. The transferor and the 
transferee were aware of this and when the latter decided to 
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‘give them up in favour of the former,it cannot be said that the 
. 
transfer was for valuable consideration. 
$ 


The learned vakil ‘appearing for Ismail Choudhuri contends 
that the surrender was for valuable consideration which is that the 
transferor would not be liable for any further rent. Reference 
was made to Mahammadunissa Begum v. J. C. Bachelor (1). 


That was a case of relinquishment by one co-sharer in favour 
of a minor relative to induce the Collector to assume charge ot 
the minor’s estate. In the particular circumstances of that case 
it was held that the relinquishment was not without valuable 
consideration. The present case where a man surrenders for noth- 
ing his lands for which he might have got Rs. 2000 cannot stand 
comparison with that case. 


It is not necessary to hold that the document was a benami 
deed. The evidence falls short of that proof. It is difficult 
however to believe that not only the insolvent but also his brother 
who had the other half share, gave up these lands for noth- 
ing and the suspicion*gains ground as,one reads the evidence, 
that the large sums realised from the sub-tenants by making settle- 
ments with them were shared by the brothers with their relative 
Islam Choudhuri Shaheb, The insolvent was certainly looking 
after the latter’s estate long after the so called surrender. The 
evidence is quite sufficient to establish that the transfer was 
neither in good faith nor for valuable consideration. The appeal 
therefore must be allowed with costs, the hearing fee being assessed 
at 4 gold mohuts. The éséafa will ‘be annulled and the karsha proper- 
ties will be available to the Receiver for administering the estate 
of the insolvent. 

Mukerji, J: I agree. ; 


ALT. M, ` ° Appeal allowed. 


(1) (1905) I. & R. 29 Bom. 428. 
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«Before Mr. Justice D. N. Chakratarti. 
x oi 
DURGA CHARAN SARKAR 


v. 


BISHNUPADA SANA AND OTHERS*, 


Appeal, if maintainable—Appeal against order under O, 21 R. 90, Code of Civil 
Procedure (Act, V af 1908)—Setting aside of sale both, under O. 21 R. 90, 
Code of Civil Procedure and section 173, Bengal Tenancy Act (VIII of 1885). 


Where an application for setting aside an execution sale was made on two 
grounds, first, on the ground under provisions of section 173 Bengal Tenancy 
Act and secondly, under O. 21 R. 90 of the Code of Civil Procedure and the 
sale was set aside under the provisions of both, an appeal against the order 
so far as it purports to be under O, 21R. 90 of Code of Civil Procedure, is: not 
entertainable, as the appellate Court cannot give any. reliefto the appellant, 
although the order under O. 21, R. 90 might be erroneous, 

Application for Revisiog under section fr5 of the Code of 
Civil Procedure by the Petitioner. 

Application for setting aside sale held under rent decree. 

The material facts appear from the judgment. 

Babu Durga Charan Sircar and Narendra Nath Chowdhury 
for the Petitioner. 

Babus Rupendra Nath Mitter and Moni Lail Bhattacharjee for 
the Opposite Party. . ; 

The judgment of the Court was delivered by. 

Chakravarti, J: This Rule arises out of an application 
made by the mortgagee a tenant judgment-debtor in a rent decree 
for setting aside a sale held ‘on the 14th of March 1916. The 
facts shortly .stated are these. A holding belonging to one 
Gopinath Midday was mortgaged to the petitioner. During the 
subsistence of that mortgage, the landlord obtainedea decree for 
rent against Gopinath and in execution of that decree brought 
the holding to sale, as stated above, on the 14th of March r916. 
The petitioner made an application for setting aside the sale 
under Order 21, rule go Civil Procedure Code and also under 
section 173 of the Bengal Tenancy Acton the 5th January 1925. 
The auction-purchaser opposed the application on the ground that 

' the application was barred by limitation and that there was neither 


*Civil Rule No. 65 of 1926, against the order of the 2nd Additional District 
Judge at Howrah, reversing that of the Munsiff, 2nd Court Uluberia. 
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any fraud nor any irregularity inthe. conduct of the sale. The 
property .was sold for adequate. price and the purchase was 
made by the auctign-furchaser for his own’ benefit and not for 
the benefit of the judgment-debtor as alleged tby the petitioner, 
The learned Munsiff tried -both the ‘applications or rather the 
applications „under both heads together. He found that the 
application was not barred by limitation and .'‘that so far as ‘the case 
under order 21, rule ‘90 was concerned, the sale was brought 
about by fraud and that processes were suppressed and not served 
and that the propetty was sold .for inadequate price. As regards 
the application ‘under section 173, Bengal. Tenancy Act the 
learned Munsiff also found 'that the decree obtained by the land- 
lord was a sham and collusive transaction that the sale was really 
sham, that the judgment-debtor made the purchase inthe name 
of the auction-purchaser and that the judgment-debtor had .all along 
continued in possession. The learned Munsiff in the course of his 
judgment, after stating ithat the sale was liable to be set aside 
under section 173, Bengal Tenancy Act, in making the order, 
stated that the:petition® under order 21 erule go allowed and the 
sale set aside. The auction-purchaser preferred an appeal to the 
learned District Judge so far as the order of the Munsiff setting 
aside the sale was concerned. It was pointed’ out on behalf .of the 
petitioner before the learned District Judge that the order setting 
aside the sale so far as it was directed under section 173, Bengal 
Tenancy Act was conclusive and no appeal lay. But the learned 
District Judge overruled that objection ‘and entertained the appeal 
on the ground that the order was made under Order 21, rule go 
and disagreeing with the Munsiff as to the matters which - arise 
under order 21, rule go, set aside the order of the Munsiff. Against 
that order ‘the present petition for revision was filed. 

The learned vakil who appeared to show cause did not con- 
tend that when an order setting aside the sale ‘is made, that 
order.-is conclusive and is not ‘open to appeal. But he contended 
that the order setting aside:the sale'really was made under order 
21, rule go, and that therefore the learned District Judge had 
jurisdiction to set.aside the sale. It was further contended -that 
so far as the question of ‘limitation was concerned, that “was a 
question common:between the two branches of the application of 
the judgment-debtor. Therefore the application under section 
173 Bengal Tenancy Act was barred by limitation. Reading the 
judgment. of the learned Munsiff as a whole, itappears to me that he 
came-to the . findings upon which he held that the sale was liable to 
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‘be set aside under section 173 Bengal Tenancy Act. The learned 


Munsiff further found facts upon whiclt he held that the sale was lia- 


‘ble to be set aside also under order 2r rule’g>. There cannot there- 


fore be any doubt that the sale was set aside on both the 
grounds, although his order setting aside the sale was appa- 
rently made under order 21, rule go. That may be accounted 
for by the fact that the sale need not be ‘set aside twice over. 
In fact the sale was set aside both under section 173; Bengal 
Tenancy Act and under order 21, rule 90, So far as the order 
under section 173 Bengal Tenancy .Act is concerned, it is con- 
clusive ; and therefore the sale- had been set aside and was not 
liable to be reviewed on appeal, Therefore the learned : Dis- 
trict Judge although he disagreed with the Munsiff as to the 
effect of the evidence so far as it related to the proceedings 
under order 2r rule go, could not give any relief tothe appel- 
lant’ before him, because the sale was also set aside by an 
order which was not open to appeal before him. In the cir- 
cumstances like the present where’ an application for 
setting aside a sale is made on two grounfs, first on the ground 
under provisions of section 173 Bengal Tenancy Act and also 
under order 21, rule go, and the sale is set aside under the 
provisions of both, the order setting aside the sale is conclusive 
and an appeal against the order so far as it purports to be under rule 
go, order 21, is infructuous, and in my opinion an appeal 
against the order under rule go order 2r should not be entertain- 
ed, because the appellate Court could not give any relief to 
the appellant, although the order under order 21, rule go 
might be erroneous. I think therefore the order of the Mun- 
siff dated the 26th June 1925 setting aside the sale is con- 
clusive so far as it was made under section 173, Bengal Tenancy 


Act, and was not liable to be set aside, because the appli- 


cation of the petitioner under order 21, rule 90 was infructuous. 
On the whole, therefore, I think the order of the learned Munsiff 


dated the 26th June 1925 setting aside the sale should be restored. 


The Rule is accordingly made absolute. The petitioner will be 
entitled to costs of this Rule which I assess at 2 gold mohurs, The 
order of the District Judge awarding costs to the parties is set 
aside but I make no order as to the costs of the proceedings 
before the District Judge. . 

Costs will bear interest at the rate of six per cent per annum 
from the date of the judgment of this Court until realization. 

A.T. M. Rule made absolute, 
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GOURANGA SUNDAR MITRA AND ANOTHER 
v. 


MOHENDRA NARAYAN MITRA AND OTHERS* 


Joint Hindu family —Dayabhaga School—Test— Father and sons, if form a joint 
Jamily—Brothers living in separate places after their fathers death and 
acquiring properties with their respective earnings—Presumption— Rebuttal. 
Under the Dayabhaga School of Hindu Law there cannot be a joint family 
consisting of the father and the sons, The sons may acquire separate properties 
of their own but they have no concern with the joint family property if any pro- 
perty can be so called during the life-time of the father, 


The test as to whether the sons form a normal Hindu joint family after the 
death of their father is whether they are joint in food, worship and estate, 


If any brother of the family amongst the Hindus in Bengalis in a more atu- 
ent circumstance on accoung of his earnings than others who were indigent and 
who flock to him for the purpose of assistance and support, the latter cannot be 
said to be a member of joint Hindu family with the former, 


When self-acquisition is claimed, the other members of the joint family are to 
prove that they had also contributedto the acquisition of the property. 

A, a Hindu governed by the Dayabhaga School of Hindu Law died leaving five 
sons, Ka, R., J., T. and B. After the death of their father, the brothers lived at 
different places, had separate earnings and funds, R. and J. lived at one place 
but have different houses, They acquired properties, Some were acquired in the 
life-time of R, and others after his death, R’s son brought a suit claiming share 
of properties in the hands of J’s son and another, alleging that R & J formed a 
joint Hindu family who combined their earnings to acquire the disputed 
property : 

Held, that the presumption was that all the brothers were separate and did not 
form'a joint Hindu family ; thatgn order to succeed in his claim the plaintiff 
must establish that there was joint acquisition of property and prove how much 
R contributed for stich acquisition and his share would be in accordance with the 
amount of purchase money that was found to be R’s. 

Appeal by the Defendants Nos. 1 and 5. 

Suit for declaration of title and for recovery of joint posses- 
sion of specific share of property. : my 

The material facts appear from the judgment, 

Messrs. Dwarka Nath Chakravarti, Brojo Lal Chakrabarty and 


*Appeal from Original Decree No, 1 of 1925, against the decree of Babu Hem 
Chandra Das Gupta, Officiating Subordinate Judge of Dinajpur, dated the 27th 
September, 1924. 
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D. N. Bagchi, Babus Gopendra Nath ‘Das and Apurba Charan 
Mukherjee (for Babu Baranashibasi Mukherjee ) for the Appell- 
ants. oe S 


No one for the Respondents. 
The judgment of the Court was as follows: 


This is an appeal by the defendants Nos.1 and 5 against the 
judgment and decree of the Subordinate Judge of Dinajpur. The 
plaintiff sued as a pauper for declaration of title to and recovery of 
joint possession of 1/4th share of the properties in the hands of 
defendants Nos. 1 and 5. The story of the plaintiff's right to the 
property may be very shortly stated thus:—There was one Kali 
Prosad Mitra the ancestor of the parties who died in 1882. He 
had five sons. The eldest was Kunja Behary who died only recent- 
ly after the decision of the case in the Court below. Rash Behary 
the second son was the father of the plaintiff who died in 1893. 
Jadav was the father of defendant No. 1 who died in the year 
1913. Ttailakhya is defendant No. 4 in this suit and Brojo defend- 
ant No. 2 in the suit. The plaintiffs case Was that Kali Prosad 
had a homestead and some land, The income of the property 
which belonged to Kali Prosad was insufficient to maintain the 
family. Kunja Behary the eldest son of Kali Prosad lived with him 
but Rash Behary came to live in Dinajpur with the object of 
getting into some sort of service. He managed -to get employ- 
ment under the District magistrate and began to earn considerable ` 
sums of money, Rash Behary brought Jadav to Dinajpur. Jadav after 
haying served in some Capacity studied law and became a pleader 
by passing the Pleadership Examination. Jadav continued to 
practice in Dinajpur: The two brothers Rash Behary and 
Jadav lived together and they kept their earnings joint, These 
two brothers acquired the properties in, question with their joint 
funds and certain other properties had been acquired by the pro- 
fits of those properties, some of which are in the Mands of defen- 
dant No. 5. The plaintiff had an elder brother Rajendra who died 
about r919. The plaintiff says that Rash Behary, his father, was 
entitled to % of all the properties in suit and he being one of the 
sons of Rash Behary is eptitled to 4 share-of -all the properties. 
Rajendra’s widow has been’ made defendant No. 3. in the suit. The 
defence of the defendant No. 1 was ‘that Rash Behary and Jadav 
were never joint, that all the properties in suit were acquired by 
Jadav with the income which he derived in the practice of ‘his 
profession as pleader and the plaintiff cannot therefore claim any 
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interest to any share of the property. ‘Ihe Subordinate Judge Cin, 
has passed a decree in favour of the platntiff to the extent of 1926. 
1-6th share of the properties claimed and has decreed joint posses- Goitaega Sun dar 
sion of the undivided share of all the properties along with defen- Mitra 
Gs 
dant No. 1. Mohendra Narayan 
The Subordinate Judge has come to his decision upon findings Mitra, o 


which are quite different from the allegations in the plaint. 
He apparently comes to the finding that all the five brothers 
were joint in food, worship and estate forming a normal Hindu- 
joint family ; but as Kunja has been satisfied with some of the 
properties of the joint family and does not claim any share of the 
disputed properties, and as Trailakhya also does not claim any- 
thing, having his own property, the properties in suit must be 
considered to have belonged to the three brothers Rash Behary, 

Jadav and Brojo. Upon that finding he has come to the conclu- 
` sion that the plaintiff is entitled to half of the third share which 
belonged to Rash Behary. , 

It is regrettable that there was no appearance on behalf of the 
respondent in this case. The learned wakil who originally appear- 
ed inthe case has no instruction to appear at the hearing, We 
had therefore to hear the entire case argued by the learned 
Government Pleader who appeared for the appellant and we- our- 
selves looked into the evidence in order to ascertain whether the 
decision of the Subordinate Judge was right or not. 

The first thing that would strike one in reading the judgment 
of the Subordinate Judge is that he makes quite a different case 
for the plaintiff from what he made himself. The plaintiff nowhere 
stated, nor did he suggest that all the five brothers formed a joint 
Hindu family. His case really amounted to this, that the two 
brothers Rash Behary and Jadav combined their earnings in order 
to acquire properties and the whole of the property in suit belong- 
ed to the two brothers equally. . The Subordinate Judge seems to 
have started with an erroneous notion of what is a true joint Hindu 
family in Bengal. Under the Dayabhaga there cannot be a joint 
family consisting of the father and the sons, because so long as the 
father is alive he is the master. The sons may acquire separate 
properties of their own; but they have no concern whatsoever 
with the joint family property if any property can be so called 
during the life-time of the father. The Subordinate Judge starts 
with the observation that, during the life time of Kali .Prosad, the 
father and the sons formed a joint Hindu family. The next thing 
is whether it can be said that the five brothers after the death 
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of the father formed a normal Hindu joint family. The test of 
course must be whether they were joint in. food, worship and es- 
tate. The Subordinate Judge has found ‘that the brothers were 
not living in the same mess. Kunja was living at a different place. 
It has also been found that each of the other brothers Trailakhya 
and Brojo have their own separate properties ; and neither Kunja 
nor Trailakhya claims any interest in the disputed property. 
Rash Behary had also some separate property of his own, as 
was found in the previous suit of the plaintiff. Brojo also claims 
to have his own separate property. Brojo however made a claim 
to a share of the property in suit which the Subordinate Judge 
has sustained inspite of the evidence on behalf of the plaintiff 
that Brojo had separated long ago. The Subordinate Judge’s 
judgment is long and deals with a good deal of things irrelevant 
to the enquiry in question and it has afforded us very little asis- 
tance in the decision of the case. Some of the reasons which he 
has given for accepting the evidence of some witnesses cannot be 
accepted. He says that the evidence of the mother of the plaintiff 
must be accepted as true, bacause she was knoWn as the Wétamban, 
the good daughter-in-law, as if the name which was given to the 
lady when she came as a new bride when she was only about 
11 years old would be any ground for deciding as to her truth- 
fulness or otherwise when she wds 74. The learned Subordinate 
Judge has not however accepted her story as a whole, because 
he does not accept her evidence that Brojo had been separated 
from the other two brothers. The Subordinate Judge apparently 
relies for his findings upon the evidence of this lady and that of 
Brojo, as he says, “the real state of things appears fiom the 
evidence on both sides, the testimony of the plaintiff’s mother 
and defendant No.,2 Brojo on the side of the plaintiff and that of . 
Kunja Behary and Gour Chandra Roy and „Panchanan Mitra and 
others on the other”. Now this lady proved that each of the other 
brothers Kunja, Trailakhya and Brojo had their separate earnings, 
lived at different places and had their separate funds. From the 
evidence which the Subordinate Judge has stated in great detail it 
appears that Rash Behary when he obtained service in the office 
of the Magistrate of Dinajpur was better off than any of his 
other brothers, that he helped the -younger brothers in their 
education and very likely helped Jadav during the period of strug- 
gle in his profession as pleader. Probably being connected 
with the Magistrate’s Office, he was of great help in getting busi- 
ness for. Jadav in the Criminal Courts. It is common knowledge 
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that if any brother of the family amongst the.Hindus in Bengalis 
in a more affluent circythstance on account of his earnings than 
others the indigent members of the family flock to him for the pur- 
pose of assistance and support. Does that make a joint Hindu family 
of the member who earns money and the poorer members who live 
as his dependents? If that were the law then it would prevent a 
prosperous member of the family from being generous to the poorer 
members at the risk of being subjected to a claim: to all the proper- 
ties that he acquires by his own endeavour by those dependents. 
Therefore the fact of Rash Behary earning a considerable sum of 
money and maintaining his brothers or nephews when he was in 
affluent circumstance is absolutely irrelevant in determining the 
question whether the brothers formed a joint Hindu family as it is 
generally understood, and which determines the rights of the mem- 
bers of it, But it is unnecessary to state in detail all the circums- 
tances which show that there could not have been and there was 
not a joint Hindu family consisting of the hrothers., Plaintiffs 
case is that there was no nucleus of ancestral property 
for the acquisition of the property in dispute. Three of the 
brothers never supplied any funds nor did they help with their 
labour for its acquisition. It was not thrown into the common 
stock. How then could this be joint family property? The plain- 
tifs case was that the two brothers Rash Behary and Jadav jointly 
acquired the properties in question and that was the matter which 
was really before the Subordinate Judge for decision. The 
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the very outset. In the year 1915 the plaintif brought a suit for 
partition of the joint family properties against these very persons. 
That suit was dismissed by the Subordinate Judge and it was 
finally dismissed on appeal by the High Court in the year 1917. 
The present suit- has been? brought in the year 1921. The story 
which the plaintiff's mother gives in her evidence is quite at 
variance with the statement made in the plaint in this case or in 
the previous case. The Subordinate Judge thinks that the plaintiff 
never asked his mother what the true facts as regards the condition 
of the family were, either now or previously when he brought his 
suit in 1915. It does not require much consideration to dismiss 
this suggestion on behalf of the plaintiff as absurd. The plaintiff 
brings two successive suits with regard toa share of the property 
which is valued at over 60,000 Rupees and it can hardly be believed 
that he never asked his mother about the facts, when shé was the 
only person who could possibly know the facts as to what his 
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position was. Add .to this the fact that his elder brother was alive 
when the previous suit was brought, and that elder brother:certainly 
would knoW more about the condition of the* family having been 
born in the year 1869 long before Rash Behary died. That 
gentleman Rajendra never made any claim to the property in the 
hands of defendant No, 1. That itself isa circumstance which 


-might give the Subordinate Judge reason to pause before coming 


to his conclusion that the plaintiff had any interest in the property 
as a member of a joint family. 


The next question that arises is, has the Subordinate Judge 
given sufficient reasons for disbelieving Kunja? ‘The statements in 
his evidence which the Subordinate Judge quotes at considerable 
length in his judgment for disbelieving this man really are of no 
consequence, ` He was an old man of 85 when he gave his evidence, 
and if he made some wrong statements which did not concern the 
principal question in the case but as regards what money was paid 
to what person for the purpose of performing Sradh of some mem- © 
bers „of the family ang such other unimportant matters, that is no 
reason why he should be disbelieved with regard to the principal 
question, as to the ownership of the properties in suit. His 
evidence, as was rightly contended before the Subordinate Judge, 
was against his own interest. It is not stated what the’ value of 
his separate property is. But from the general trend of the evidence 
it is quite clear that even if he had to bring it into hotchpot and 
got only one-fifth of that property and in addition one-fifth of the 
property in suit he would be a gainer, The Subordinate Judge 
however says that the sons of Kunja are being educated by defen- 
dant No, 1 and that is probably the reason why Kunja does not 
claim any interest in the property. But receiving charity from a 
person from whom he can as of right demand one-fifth of the 
property of which he is in possession “cannot be such an induce- 
ment for giving false evidence in order to maintain the defendant 
No, 1, in his unlawful possession of the whole of the property. 
Then what is the explanation that Trailakhya does not claim 
anything ? The Subordinate Judge says that because these two 
petson’s Kunja and Trailakhya did not contribute a cowrie for the 
acquisition of the property they cannot claim anything. If the 
Subordinate Judge was right in holding that it was a joint family 
of five brothers it was not necessary to prove that any of the 
brothers contributed towards the purchase of joint family property. 
It is only when self acquisition is claimed that it is necessary for 
the- other members of the joint family to prove that they had also 
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contributed to the acquisition of the property. It seems that the 
Subordinate Judge has mixed” up the position as alleged in the 
plaint and the position of members of a joint Hindu family. 

The Subordinate Judge has dicussed in his judgment the evi- 
dence of a large number of witnesses which in his own opinion did 
not prove anything about the real state of things. Much of it is 
merely hearsay and matter of opinion not based on facts. It would 
have been better if all such evidence were altogether left out of 
consideration, e. g. the enormous income which Rash Behary is 
alleged to have made when he was a clerk on Rs. 40 a month, 

The case must then be considered as to whether the properties 
were the joint acquisition of Rash Behary and Jadav. With regard 
to this matter there is no question of any presumption. The 
evidence shows that Rash Behdry lived in a separate house from 
Jadav, although the houses were side by aside. There being no 
joint Hindu family in this case assuming that there was reliable 
evidence that Rash Behary and Jadav combined their earnings for 
the purpose of the acquisition of the disputed properties, the plaintiff 
must show how much Rash Behary contributed for such acquisition 
and his share would be in accordance with the amount of purchase 
money that was found to be Rash Behary’s, There is no such 
evidence on the record. It is in evidence that only a few properties 


in suit were acquired in the lifetime of Rash Behary. Under . 


these circumstances the plaintiffs evidence does not help us in 
finding what share his father could have claimed in the properties 
which are said to have been acquired by the two brothers 
jointly. The evidence does not establish joint acquisition. If 
there is any presumption, the presumption is in favour of the 
defendant on the evidence that all the brothers were living sepa- 
rately, had their separate income and separate funds. 

The plaintiff having failed to prove by any satisfactory evidence 
the case that he made in his plaint this appeal must be decreed 
and the plaintiffts’ suit dismissed with costs in this Court and in 
the lower Court. 


D. K. R. Appeal allowed. 
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CIVIL, REVISION. 


e 
Before Mr. Justice Cuming and Mr. Justice Malik, 


JATINDRA NATH GHOSH AND ANOTHER 
v. 
SOURINDRA NATH MITRA AND ANOTHER“ 


1 
Revision—Civil L'rocedure Code ( Act V of 1908), Secs. 9, 115, r51, O. 9 R. g= 

Error of law—Jurisdiction—Refusing to exercise jurisdiction. 

An error of law is not a ground tor the High Court to interfere under section 
115 ofthe Code of Civil Procedure: Shew Prosad v. Ram Chunder (1) and 
Amir Hassan v. Sheo Baksh (2) and other cases followed, 

It is section 9 of the Civil Procedure Code which confers on the Courts their 
jurisdiction or power to try various matters. 

Jurisdiction in its ordinary sense when applied to a Court means the power or 
authority of judging and a Court is said to be of competent jurisdiction with regard 


to a suit or other proceedings when it has power to hear or determine it or exer- 


cise any judicial power therein, ° 


Where the law speaks of exercise of jurisdiction or failing to exercise jurisdic- 
tion, it means using or failing to use authority in entering on an enquiry and carry- 
ing itto a judicial conclusion: Amritarav Krishna Deshpande v. Balkrishna 
Ganesh (3) followed. 

Where a Judge entertained an application under O. 9 R. 9 of the Code of Civil 
Procedure and determined that it did not fall within the scope of the said order 
and did not therefore dispose of the further question viz. whether petitioner had 
good ground for not being present when the case was called on ; 

Held, that the Judge by so doing did not refuse to exercise jurisdiction, and 
hence his order could not be revised under section 115 of the Code of Civil 
Procedure. 

Application for Revision under section 115 of the Code of Civil 
Procedure by the Plaintiffs. 

The material facts appear from the jade 

Mr, Brajendra Nath Chatterjee and Babu Satindra Nath Ray 


Chowdhury for the Petitioners. 

Mr. Langford James ani Babu Nanda Gopal Banerjee for the 
x C., A. V. 
The judgments of the Court were as follows :— 


*Civil Revision No. 216 of 1927, against the order of Babu A. C, Banerjee, 
Additional Subordinate-Judge of Barisal, dated the 2nd October, 1926, 

(1) (1913) I. L. R. 41 Calc. 323, (2) (1884) I, D. R, 11 Calc. 6 (P. C,) 

(3) (1887) I. L. R. 11 Bom, 488, 
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Cuming, J:—The facts are as “follows :—The petitioner Civils 
brought a suit No. 12 of 1926 i iñ the Court of the Additional Judge 1927. 
of Barisal. . bear 


. s es Jatindra Nath Ghosh 
The toth May was fixed for the hearing of the suit, Petitioner v. 
Sourindra Nath Mitra 


did not appear and the suit was then dismissed for default, EDA 

He then made the usual application under order 9 rule 9. This May, 2: œ 
application was fixed for hearing on 14th August. ve 

_ He again failed to appear and the application was dismissed for 
default. 

He then again applied to have the dismissal set aside under 
section 15r and order g rule g. 

The learned Judge heard the pleaders. He held that the peti- 
tion could not be held to be under order 9 rule g because in his 
opinio order g rule g could not be applied with the help of section 
151 to the case of an application under order 9g rule 9 which had 
been dismissel for default and he therefore rejected the petition. 

- The petitioner movei this Court and obtained this Rule. 

Mr. James who appears to oppose the Rule contends that section 
115 of the Civil Procedure Code has no application to'the present 
case. ‘The Munsif if he wrongly dismissed the petition holding that 
it was not maintainable under order 9 rule 9 or section 151 when it 
was maintainable, committed an error of law and that an error of 
law is not a ground for interfering under section 115 Civil Proce- 
dure Code. 

The petitioner’s contention would seem to be this: That as ‘the 
result of the error in law the Subordinate Judge refused to exercise 
the jurisdiction ` vested in him by law and deal with the matter 
under order g rule 9. 

I have no hesitation whatever in holding that an error of law is 
no ground whatever for this Court interfering under section 115. 

Looking at the wording of section 115° Civil Procedure Code 
this would seem too obvious to require any decision to support it. 

Reference however may be made to the case of Skew Prosad v., 
Ram Chunder Haribux (1) with special reference fo Amir Hassan 
v. Sheo Baksh Singh (2) ; Ramgopal hoon jhoonwalla v. Johar mall 
(3) ; Sundar Singh v. Doru Shankar (4); Amritrav Krishna Desh- 
pande v. Balkrishna Ganesh (5) : Mn Bhikaji v. Naro (6). i 


G) (1913) L L, R. 41 Cale. 323 (337). 

(2) (1884) L L. R. r: Cale."6 (P. C.). 

(3) (1912) I. L. R. 39 Cale, 473. ` (4) (1897) 1. L, R, 20 All. 78, 
(5) (1887) I.L. R. 11 Bom. 488 (491, 492), - ~ 

(6) (1885) L. L, R. ọ Bom, 432, 
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The petitioners argumeit would seem to be this, No doubt 
the Court did wrongly.decide the preliminary question of law ds to 
whether the matter did or dil not fall wishin order 9 rule g and 
having wro:fgly decided that it did not so fall the Court refused to 
exercise the jurisdictio; which order 9 rule 9 gave him to decide 
whether the petitioner had or had not a good reason for being 
absent when his case was called on. But after all it is not order 9 
rule g that gives the Court jurisdiction to deal with the matter. It 
is on the contrary section 9 of the Civil Procedure Code which con- 
fers on the Courts their jurisdiction or power to try various matters, 
Jurisdiction in its ordinary sense when applied to a Court means the 
power or authority of judging and a Court is said to be of competent 
jurisdiction with regard toa suit or other proceedings when it has 
power to hear or determine it or exercise any judicial power therein, 


In the present case the Court had power to entertain and deal 
with the petition. It did so entertain it and did not refuse to exer- 
cise its jurisdiction. A plea in bar was then raise] that the peti- 
tion was not maintainable because it did not fall within any of the 
provisions of the Civil Prgcedure Code, œ 

The Court exercised its jurisdiction for it heard the matter and 
then decided rightly or wrongly that the application did not fall 
within order 9 rule 9 and therefore dismissed it, It certainly did 
not refuse to exercise its jurisdiction. It exercise] its power iof 
judging or its jurisdiction and determined that the application was 
incompetent because it fell under no section of the Civil Procedure 
Code. If it were wrong it committed an error of law but it certain- 
ly exercised its jurisdiction or power of juiging. The argument of 
the petitioner woul really come to this that if for some reason or 
other the Judge did not grant the relief asked for on the ground 
that he could not, that amounts to a refusal to exercise his jurisdic- 
tion. For instance where a Judge holds that a suit is barred by 


-limitation and hence refuses to go into’ the merits. It might be 


equally well argued that if he were wrong in holdiag that the suit 
was barred by limitation that he had refused to exercise a jurisdic- 
tion vested in him by law to decide the suit on the merits, 


In fact that whenever the Judge decides a point of law against a 
party and’so does not grant him some relief. he has asked for he has 
refused to exercise a jurisdiction conferre] on him by law. It needs 
but little examination to see that the doctrine would always give 
what amounts to an appeal whether it was granted by the Code or 
not when the Judge by wrongly deciding ‘a question of law refused 
to grant a suitor the relief he sought for, f 


$ 
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For instance a Court-decides wrongly that q certain suit is barred Civit. 
by limitation. If he had not so decided he would have decreed 1927. 
k vw 


the plaintiffs suit. Hence he refused to exercise & ‘jurisdiction Jatindra Nath Ghosh 
vested in him by law,to decree the plaintiff’s suit. This is there- o h 
r RRS è As Sourindra Nath Mitra 

fore a case falling within section 115 Civil Procedure Code. I may DA 
however say that the Courts have consistently held it does not : Cuming, F. 
Ramgopal Jhoonjhoonwalla v, Joharmall (1); Sundar Singh v. 
` Doru Shankar (2). 

As West J. puts it in the case of Amritrav Krishna Deshpande v. 
Balkrishna Ganesh (3) l 

“Where the law speaks of exercise of jurisdiction, or failing to 
exercise jurisdiction, it means using or failing to use authority in 
entering on an enquiry and carrying it to a judicial conclusion. The 
exercise of jurisdiction is not declined when such a conclusion has 
been arrived at, merely because, had the decision on a particular 
point been different, further questions would have had to be ‘dis- 
posed of,” i 

That is exactly whet has happened in the present case. The 
Judge entertained the application heard it and determined that it 
did not fall within the scope of order 9 rule 9. Asa result of the 
decision on this point he did not dispose of the further question viz. 
whether petitioner had good ground for not being present when the 
case was called on, 

But by so doing he did not refuse to deal with the matter. He 
dealt with it and rejected the application. By so doing he did not 
refuse to exercise his jurisdiction. On the contrary he exercised it. 
The present case obviously does not fall within the four corners of 
section 115, 

The Rule must be discharged with costs. Hearing-fee 5 gold 
mohurs, 

Mallik, J :—I agree. ° 


D. K. R, ° Rule discharged, 


(1) (1g12) L L. R, 39 Cale, 473- (2) (1897) I. L. R. zo All. 78, 
(3) (1887) L L. R. 11 Bom. 488 (491). 
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e. 
Before Mr. Justice Sukrawardy and Mr. Justice Cammiade. 


GOUR MOHAN GOSSAIN AND ANOTHER 
v. 
EMPEROR* 


Gaming-house—Defective warrant—‘There is cause to suspect —The Calcutta Police 
Act (IV B. C. of 1866), Secs. 3, 44, $6, 4¢7-—Admission of accused’s brother, 
effect of —Common gaming-house. 


To establish a common gaming-house within the meaning of section 3 of the 
Calcutta Police Act, it must be established that the house was kept for the purpose 
of profit or gain by the accused and that they were the owners or keepers 
thereof, i 


A warrant purported to be issued under section 46 of the Calcutta Police Act, 
but beginning with the words ‘there is cause to suspect’ instead of the words ‘has 
reason to believe’ is defective: Walvekar v, Emperor (1) followed, 


Where the search warrant purported to have been issued under section 46 of 
the Calcutta Police Act is defective for containing the words “‘there is cause to 
suspect”, simply the fact of finding articles of gaming in the house does not raise 
a presumption under section 47, and make the house a common gaming- 
house. 


An admission by the accused’s brother in another case to the effect that the 
house was a common gaming-house, cannot be used against the accused. = 

Application for Revision under section 435, Criminal Procedure 
Code, by the Accused. ; j 


The material facts are as follows :— 


Under a warrant issued under section 46 of the Calcutta Police 
Act, the Police raided a house and arrested 22 persons and sent 
-them up for trial, A number of articles, —dice, cards etc., were 
seized. The two accused in this case managed to escape. Out of 
the said 22 persons 21 were fined for gambling and the 22nd man a 
younger brother of the two accused was fined ‘for keeping the 
gaming-house, The two accused were convicted: under section 44 
of the Calcutta Police Act and fined Rs. 50 each, in default rigorous 


imprisonment for 3 weeks gach. 


Babu Probodh Chandra Chatterjee for the Petitioner. 


*Criminal Revision No. 1157 of 1926, against the order of A. Z, Khan Esq., 
Additional Chief Presidency Magistrate N. D., Calcutta, dated .the 4th October, 
1926. 

(1) (1926) I, L, R. 53 Calc, 718. 
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No one for the Opposite, Party. 
The judgment of the, Court was as follows :— 


In this case the accused has been convicted under Sec. 44 of the Gour M 


Calcutta Police Act for owning ani keeping a common gaming- 
house and fined Rs. soeach. ‘This Rule has been issued on the 
first four grounds meationed in the petition of which two are of 
much importance. The first is that the search warrant purported 
to have been issued under section 46 of the Act is defective and 
therefore no presumption should have been raised by the Magistrate 
under section 47 of the Act. The second is that the learned Magis- 
trate should not have used the admission made by the accused’s~ 
brother in another case to the effect that the house was a common 
gaming-house. We think that both these objections should prevail. 
As to the first objection it is unfortunate that since the ruling in 
Walvekar v. Emperor (1) the form of the warrant has not been 
changed, Inthe one issued in the present case the words “there 
is cause to suspect” still exist. According to the authority cited the 
words “has reason to Relieve” should have been substituted in their 
place. The result is that leaving out of consideration the finding 
of the articles in the house and the consequent presumption under 
section 47, there is no legal evidence that the house was a common 
gaming-house, With regard tothe second ground of objection, 
there can be no question that the admission of the accused’s bro- 
ther in another case should not have been used against the accused. 
The result therefore is that the foundation of the findings of the Ma- 
gistrate is removed and we have to consider whether on the evidence 
in the case the conviction can be sustained. There were two wit- 
nesses examined in the case, The first witness is the Inspector who 
raided the house on the strength of the search warrant and 
arrested 22 people who were gambling in the house. ‘The two 
accused managed to escape. The second witness is the informant 
who deposes to have visited the accused’s den and played there 
with dice. This evidence is not sufficient to establish what accor- 
ding to section 3 of the Calcutta Police Act (IV of 1866) must be 
found to constitute a common gaming-house. A ‘common gaming 
house’ is defined to mean any hewuse.........in which cards etc. are 
kept for the game or profit of the person§ owning or keeping such a. 


house whether . by way of charge for the use of the instruments of ; 


gaming or of the house or otherwise. In this case there is no, evi- 

dence that this house was kept for the purpose of profit or gain by 

the persons owning or keeping the house. The evidence therefore 
(t) (1926)-1. L, R. 53 Calc, 718. 
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CRIMINAL, falls short of proving that the house was‘a common gaming house 
1927. and that the accused were the owners or keepers of the house. 
wo 
Gour Mohan Gossain / hough the mAtter is a serious one and we have stro Wg suspicio) 
v that the accused are guilty of the offeace chargel, we do not think 
Empero: that this is a cuse in which we shoullordera retrial and give a3 
opportunity to the prosecution to alduce further evidence. 

The result is that this Rule is made absolute and the conviction 
of and the sentence passed upon the petitioners are set asile. ‘The 
fine if paid will be refunded. 

D. K. R. Rule made absolute : Conviction set aside. 
PRIVY COUNCIL. 
ê e 
Present: Lord Sinka, Lord Blanesburgh, Lord Salvesen, 
Sir John Wallis and Sir Lancelot Sanderson, 
P. C. BALLA MAL AND OTHERS 
1927. 7 U, 
Nerd - 
June, 23. ATA ULLAH KHAN AND OTHERS, 


ema me 


r 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE ar LAHORE] 
; 

Muhammadan Law—Wakf—Family  settlement--Substantial dedication to 
charity—Mussulman Wakf Validating Act (VI of 1913)—Retrospcetive 
operation. ‘ 

The Mussulman Wakf Validating Act has no retrospective operation : 

Khajeh Solenan Qadir v. Salimullah Bahadur (1) followed, ° 


Under the Wakf Act. 1913, a wakf is not rendered invalid because it 
appears that the main object of the settlor was to make a settlement of 
his property on his family rather than to devote it to what are ordinarily 
understood es charitable purposes, 


With regard to wakfs created before the passing of the Wakf Act. 1913, 
the test now, as formerly, is, not whether the gift to charity is substan- 
tial, but whether the properties included in the wakf have been substan- 
tantially dedicated to charity? The wakf is not necessarily bad because of 
ancillary provisions made therein by the settlor for the maintenance of himself 
and his dependents. On the other hand, if the bulk of the income is 


(1) (1922) I. L. R. 49 Cale. 820 ; L. R. 49 I. A. 153; 37 Q. L. J. 56. 
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settled onthe line of his own descendants, and need only go to charity on 
failure of such line (an event which might bə indefinitely postponed), and 
the settlor’s real purpose is ġġ make a family s2ttlement of his property, there 
can be, under such circumstances, no substantial dedication ofetle property to 
charity, and the wakf would, in consequence, be invalid:  Ramanandan 
Chettiar v. Vava Levvai (1) ; Mujib-un-Nissa v, Abdur Rahim (2) and Afaho- 
med Ahsanullah Chowdhry v, Amarchand Kundu (3) followed. 

In applying the test, the Court, especially after the passing of the Mussulman 
Wakf Validating Act, will not he disposed to construe the provisions of the deed 
too strictly, 


Regard should he had to the provisions themselves rather than to the language 
in which they are expressed, 

The gift to charity need not be substantial but that the properties included in 
the wakf should be substantially dedicated to charity, 

Appeal by the Defendants from a judgment and decree of the 
High Court, Lahore, (24th July 1923), affirming a decree of the 
Sub-Judge, rst class, Amritsar (qth February, 1918). 

All the material facts, the arguments of counsel, and the cases 
cited are set out in their Lordships’ judgment. 

The only question? arguel before their Lordships was as 
to the validity of the wakf in suit. ‘lhe judgment of the High 
Court (Harrison and Zafar Ali JJ.)01 this point was as follows : 
“Tt is stated that the wakf was mainly for the benefit of the 
waqif and his descendants and that the gift to charity was illu- 
sory, and on these allegations it is contended by a reference to 
certain decisions of the Privy Council, which had the force of law 
at the time the settlemeat was ma le, that the wakf is invalid, This 
contention...... is not borne out by the terms of the wakfnama in 
question....... The above provisions (of the wakfnama) indicate a 
genuine intention on the part of the wayif to dedicate his property 
for the benefit of the poor and the necdy and others eutitle1 to 
receive charity, Almost the whole of the income from the estate 
was to be paid in charity after the death of the beneficiaries 
stated in the dee.l and therefore the wakf was intended to become 
entirely public at no distant time. Though the property was 
dedicated to avoid its falling into the hands of a profligate son, the 
dedication is all the same valil. Some of the beneficiaries have 
already died and the Mutwallt is entitle} to an allowance of 
of Rs. 240 per annum only-which is by way of remuneration for 
services as Mutwalli. It cannot, therefore, be said that the gift to 

(1) (1917) L. L. R. go Mad, 116 ; L'R. 44 IVA, 21; 25 C, L. J. 224. 
(2) (1900) I. L. R, 23 All. 233; L. R, 28 I, A. 15. - 
(3) (1890) I. L. R. 17 Cale. 498 ; L, R. 17 I. A. 28, 
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charity was not substantial or was illusory. This being so the wakf 
was valid and must be ʻenforced”. aer 

The defendants application for leave to* appeal to the Privy 
Council came up for hearing before Campbell and Zafar Ali JJ. 
and the learned Judges having differed as to whether there was a 
“substantial question of law” within the meaning of section rro, 
Civil Procedure Code, the opinion of the Senior Juige (Mr. Justice 
Campbell) prevailed under clause 26 of the Letters Patent, Lahore, 
and leave to appeal was duly granted. 

Mr. Justice Zafar Ali, in refusing leave to appeal, made the 
following observations, to which reference is.made in the concluding 
portion of the judgment of the ` Judicial Committee “ These 
clauses (of the wakfnama) indicate that the object of the dedi- 
cation was not aggrandizement of the-family of the grantor, but 
the reverse of it. The grantor had a son and a daughter who were 
his lawful heirs but he gave them reasonable maintenance allow- 
ance only, and at the same time fixed allowances for certain needy 
widows, orphans, etc. The immediate gift to charity was 
Rs. 199-6-o six monthly which was more tan one-fourth of the 
entire six monthly income which was Rs. 779. The entire income 
was to be devoted to charity after the death of all the beneficia- 
ries mentioned in the wakfnama. There was no settlement on 
the descendants of the grantor from generation to generation and 
the immediate gift to charity was substantial, and the time of ulti- 
mate application of the entire income to charity was not remote, The 
allegation that the dedication was made for the aggrandizement 
of the family of the grantor and that the gift to charity was 
illusory and small was repudiated by the terms of the wakfnama 
itself. It was not shown to us that there could be two interpreta- 
tions of the wakfnama. From the judgments of their Lordships of 
the Privy Council laying down what is and what is not a valid wakf 
Mulla has formulated a proposition which figures as article 1§9 in 
his Principles of Muhammadan Law and runs as below: ‘To cons- 
titute a valid wakf it, was not necessary, even before the Wakf 
Act, that the property should be solely dedicated to religious, 
pious or charitable uses. A valid wakf could be created, even 
before the’said Act, for the, maintenance and support of the sett- 
lor’s family, children or descendants, provided that:— : 

‘ (a) there was an ultimate gift of the whole property to charity, 
that is to say, the ultimate benefit was reserved for the poor or for 
any other religious, pious or charitable purpose ; and 
“ €(b) the gift to charity was substantial, 
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‘ But if there was no ultimate gift to charity, or there was such a 
gift, but it was illusory, that is, it was small in amount, or - was too 
remote, the provision for the settlor’s family was heldeto be inva- 
lid, 

If our findings should stand the wakf is valid according to the 
above rule, aij therefore the question of the validity of the wakf, 
though o1¢ of law, is not substantial.” ` 

The relevait provisiois of the wakfnama are set out in their 
Lordships’ judgment. 

Lowndes K. C.a11 Dube for the Appellants. 

DeGruyther K. C. arl Parikh for the Respondents, 

The julgme.t of their Lordships was delivered by 

Sir John Wallis :—Oa the 16th March, 1907, the late Mian 
Muhamme! Bakhsh executed a wakfnama or a deed of wakf, by 
which he purported to dedicate all his remaining properties to 
charity subject to certain provisions for his own maintenance and 
the maintenance of the people who had claims on him. He died 
within the year, o1the 15th January, 1908, and thereupon his son 
Nasir-ui-Din took possession of the properties, successfully opposed 
the apglicatio: for mutation of names made on behalf of the 
present plaintiff, who was then a minor, as mutawalli of the wakf, 
anl remaine1 in possession util his death-in July, 1913. In the 
following year, the house property included in the wakfnama was 
attache l in execution by one of his creditors, and the plaintifi’s 
objections as mutawalli to the attachment having been disallowed, 
he file 1 the preset suit by his next friend to establish the rights 
of wakf. : 

The Sabor linate Julge at Amritsar and the High Court at 
Lahore both decided ir his favour, and. the defendants, who 
represe it the attichiig creditors, then obtained leave to prefer the 
prese it appeal to His Majesty i1 Council. The only question argued 
before their Lordships was whether under the wakfnama the proper- 
ties of the settlor* were validly dedicated to charitable purposes, and it 
wis aimittel that, if the wakfnama had been executed subsequently 
to the passing of the Mussulmay Wakf Validating Act, rgr3, it 
woull not have been open. to objection. It has, however, been 
ruled by the Board in <Khajeh Solehmaw Quadir v. Nawab Sir 
Salimullah Bahadur (1) that.the Act has no retrospective operation, 
antlit therefore becomes necessary to examine the provisions of the 
_ deel in the light of the decisions of .the Board as to wakfs which 
were unaffected by the Act. Under the Act a wakfis not rendered 


(1) (1922) L. R. 49 L A. 153. 
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invalid because it appears that the min object of the settlor was 
to make a settlement of his property oa his: family rather than to 
devote it te what are ordinarily understood as*charitable purposes, 
whereas, with regard to wakfs created before the passing of the 
Act, the test still is, as laid down by the Board in r7 [,A.28; 28 LA. 
15; 44 LA, at and 49 I. A, 165—Was there a substantial dedication 
of the properties included in the wakf to charitable purposes ? 
The test may sometimes be difficult of application, and in applying 
it the Courts, especially since the passing of the Act, will not be 
disposed to construe the provisions of the’ deed too strictly ; but 
still the question must remain whether the properties included in 
the wakf have been substantially dedicated to charity, or whether 
they have been put into wakf by the settlor with-the real object of 
effecting some non-charitable purpose such as, for instance, that 
of making a family - settlement of his property which would 
otherwise be invalid as opposed to the Muhammadan law. of 
succession. 

In the present case Mian Muhammed Bakhsh had already made 
a charitable disposition,” in accordance with his means, by the 
creation of an earlier wakf, which is mentioned in the deed ; and it 
appears fairly clear that it was because Nasir-ud-Din, his -only son, 
was a man of bad character, that he decided to put the rest of his 
property into wakf. This he was at full liberty to do, provided 
that he devoted it substantially to charity. Further, seeing that he 
was putting all his remaining property into wakf, it necessarily 
followed that he must be at liberty to make some provision for the 
maintenance of himself and of those who were dependent on him 
for the term of their lives, and such provisions would be in no way 
inconsistent with a substantial dedication to charity. On the other 
hand, if it should appear that the bulk of the income was settled on 
the line of his own descendants, and neet only go to charity on 
failure of such line, an event which might be indefinitely postponed, 
then the fair inference might be that his object was to make a 
settlement on ‘his family which would not otherwise have been 
possible, and that property settled on such terms could not properly 
be said.to be substantially dedicated to charity. 

Lastly, in considering this question regard must be had to the 
provisions themselves rather than to the language in which they 
are expressed, because even where the intention was not to make a 
substantial dedication to-charity, the object of the draftsman would . 
be to make it appear as far as possible that it was so. 

With these observations their Lordships will proceed to examine 
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the provisions of the deed, of which the material terms were as 
follows :— f 

“J, Muhammad Bakhsh, son of the late Mian Saudagar of 
Nurpur, Caste Gill, resident of Amritsar, Katra Ghanayan, do 
hereby declare as follows :— 

“The immoveable estate, mentioned below, is exclusively 
owned, acquired, built and founded by me without the partnership 
of anybody else and the samme isin my proprietary possession. I 
follow the Muhammadan Law....... $ 

“ Since with the object of earning reward in the next world as 
well asin this world I have fora long time been maintaining the 
poor, the needy, the servitors at the Mosque, students receiving 
religious education, widows, revered Sayeds, and orphans,in general, 
and dhe under-mentioned persons (who are my kith and kin), in parti- 
cular, thinking the same to be a good deed, and I have for a long 
time been cherishing the idea that the said good work should 
continue even after my death and that the said persons should be 
looked after and maintained as before even after my death, as I 
have been looking afttr and maintaining them during my lifetime. 
Therefore I, in order to complete and accomplish the said object, 
have hereby, of my own accord and free will while in the enjoyment 
of my right senses and sound health and without the inducement 
of any other person, made the entire aforesaid property wakf from 
to-day, and giving up my proprietary rights fz ¢ofo I agree. 

“aae [Che entire income from the said property (after it has 
been depositei with the Mutwalli for the time being, and after the 
expenses, in connection with the Government demands pay of the 
servants engaged for the above-mentioned wakf property; repairs, 
and other expe.ises which may be necessary for ‘the said property, 
and also the expenses in connnection with the disputes over the 
said property have been «deducted therefrom) shall, through the 
Mutwalli, be divided half-yearly at the time of Kharif and Rabi 
harvests amongst the following persons ;— 

“ry, ‘The poor, the needy, the Sayeds, servitors at the 
Mosque, students receiving religious education, widows,orphans, Rs. 


without distinction of name and place of residence vee 73 
“2, Iwho make the property wakf, efor my own mainten- 
ance ah oes Tae ya ... 250 

“3. Nasir-ud-Din, my son ae a a 120 
“4. Musammat Sardar Begum, wife of my son, so long as 
she remains abad with my son as his wife an sae I20 


If my son divorce her and she, even then, lives with’ me, 
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obediently to me, and leading a life of chastity, anJ acts in 

accordance with my directions, she would get, == » 60 
“s. Musammat Iqbal Bibi, wife of Abdul Ahad, and 

Abdul Ahad, Kureshi, and their direct lineal descendants ... 60 
“6, Ghulam Hassan, son of Azim Bakhsh, and Musammiat , 


Szhibo, widow of Azim Bakhsh, deceased ae 60 
“7. Musammat Rabia, daughter of Nabi Bakhsh; my 
brother in-law (wife’s brother) bak se e 60 

“8. Musammat Ghulam Fatima, wife of Muhammad 
Sultan vi zi R he 24 
“9, Musammat EPA daughter of Ghasita, my mother’s 
sisters’ daughter RS D sas s. I2 


“to, In case the income from ie estate after deduction of 


the’ aforesaid expenses is not so sufficient ‘as may be divided 
amongst the persons mentioned in paragraphs Nos. 2 to 9 according 
to their respective fixed shares, the fixed amount of each one’s 
share shall be decreased proportionately. 

“Iy, In cage the income from the estate, after deduction of 
the expenses, and after Setting apart the “stipend of each of’ the 
afore aid’ persons, exceeds, the surplus amount shall be given to the 
Muhammadan Schools and the mentioned in paragraph’ No. è i as 
apeied by the Mutwalli, 

“12, In the event of the death of any of the persons mentioned 
in paragraphs Nos, 2 to 9, the money allotted to his (or her) share 
shall be given proportionately to the other persons who -may’ be 
alive or to some of them or to any one of them whom the Mutwalli 
thinks it proper to give, or the Mutwalli -himself, according to his 
choice, shall give as much of it to the persons mentioned: in 
paragraph No. 1 ds-he thinks proper. dii 

r O E, ci wo o koa. 4 * 

“ig, The Mutwalli for the time being shall continuously receive 
Rs. 120 out of the income half-yearly- as compensation for his 
services rendered in connection for his supervision and management 
of the said- property made .wakf. The said amount shall also be 
considered as forming part of the expenses in connection with the 
said property. 

%* y . * ° * ` * ` .* 

--“r9, The sums which have been allotted as--stipends to - the 
persons mentioned in paragraphs Nos.6 tog have been allotted 
in the name of God to earn reward simply om the understanding 
that they, being-helpless widows, orphans and needy, ca#inot ~main- 
iain themselves, but that they stand in need of support. -For this 
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reason the entire amount to.be given in the name of God, shown in 
paragraphs No, r and Nas. 6 to 9, shall be considered to be Rs. 199 
in all for each half-year in addition to the'amount which shall be 


ive d h No. 12. 
gl n under paragrap oO. 12 A < 


“gr, If none of the persons mentioned in paragraphs Nos. 2 to 
g remains alive, all the sums allotted to them shall, in the name of 
God,.be wholly and solely spent for the poor, the orphans, the 
needy Sayeds, servitors at Mosques, students receiving religious 
education, widows and for other lawful charitable purposes. 

“22, I will remain Mutwalli of the said estate till my life time. 
After my. death, only that person shall be the Mutwalli whom I 
appoint as such by virtue of a written will bearing my signature. 
In the event of my not appointing any Mutwalli by virtue of a 
written will signed by me, the male member of my family, who will 
be fit honest and debtless, and is of good character, shall be the 
Mutwalli., After the appointment of the said Mutwalli, if my son, 
Nasir-ud-Din, bears a good character and is debtless, and lets 
Musammat Sardar Begitm live in his house lovingly and peacefully, 
then, under such circumstances, after a period of three years the 
person named above can be Mutwalli of the property made wakf. 
After Nasir-ud-Din, his direct .male lineal descendants can be 
successively appointed Mutwallis and can, in my place, be entitled 
to get my whole maintenance allowance. In case there is no male 
descendant from the line of Nasir-ud-Din,. dear Ata Ullah Khan, 
son of Raja Allah Dad Khan, shall be the Mutwalli and shall be 
entitled to get the said maintenance allowance. When my line of 
descent or that of my brother, Ghulam Rasul, becomes extinct, the 
then Anjuman Islamia Amritsar can be the Mutwalli of the property 

-made wakf, But so long as my line of descent and that of my 
brother, Ghulam Rasul (ng matter if there remains only one person 
alive), do not become extinct, the sai] Anjuman shall, in no way, 
interfere in thes trust of the said property. 

* * 7 * * * 

“24. I, as Mutwalli and as the person making the property 
wakf, shall, till my lifetime, reside in the Haveli, made wakf, situate 
in Amritsar, Katra Ghanayan, After me, Nasir-ud-Din,-my son, 
with his wife and children, and Ghulam Hassan with his family, 
and Mussammat Sahibo, mother of Ghulam Hassan, shall reside 
in the said Haveli till their lifetime.” 

The first thing to be observed about these provisions is that 
out of the annual expenditure of Rs. 1558, provided for i in para- 
graphs 1 to'9, Rs. 146 are applied for purely charitable purposes, 
Rs, 1,100 for the support of the settlor and his family, and Rs, 312 
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PC, for the support of the dependants mentioned in paragraphs 6 to 9. 
1927. If the Rs. 146 devoted to charity were necessarily to be increased 
tone Meal as the life annyities fell in, there could, in their Lordship’s opinion, 


be no question as to the validity ‘of the wakf. Unfortunately, this 
is not the scheme of the deed. Under paragrapah 12, as the 
Sir Fohn Wallis annuities fall’ in, the money allotted for them is to be divided by-the 

= mutawalli proportionately among the surviving annuitants, or be 
given in his discretion to some or one of them, or he is to give as 
much as he thinks proper to the persons mentioned in article I, 
that is to say, for purely charitable purposes. ' 

Further, it is to be observed that even this provision is not 
applied unconditionally to the amount of Rs, 500 reserved for his 
own maintenance. In paragraph 22, which confers the office of 
mutawalli, after his own death, cos litio1ally 01 his son, and failing 
this, on his sows descendant; ani afterwards on his male agnates, 
and on failure of that line 01 the Anjuman at Amritsar, he ‘provi les 
that while the office is held by his descenlants or agnates} they 
are'to have the annuity of Rs. 500 reserve] for his-ow.1 miintenance 
in addition to the mutawadlli’s salary of Rs®240, provided for’ in 
paragraph 12. A 

Paragraph 24 also confers upon his soi with his wife anl 
children and upon some of the dependants mentio ie lin paragraphs 
6 to g a right to reside in the family house for life.. 

The result is, that so long as there are agnate; of the settlor in 
whom the office of mutawalli can vest, the’ mutawalli is to get an 
amount of Rs, 500 in addition to his salary of Rs. 240 a; mutawalli, 
and the mutawalli is also to pay the descen lants of the settlor’s 
daughter, so long as there are any, annually Rs. 120 anl so-much 
of the remaining lapsed balance as he chooses. He is not under 
any obligation to spend any of this sum for charity, though it is in - 
his discretion to do so, In these circumstances, it seems difficult 
to say that the properties have been substantially dedicated to 
charity. Here it is necessary to observe that the law’as laid down 
by the Board is,that the properties must be substantially dedicated to 
charity, not, as one of the learned Judges of the High Court has 
observed in passing orders on tne application for leave to appeal, 
that the gift to charity shguld be substantial, It appears to their 
Lordships that the wakf in question fails to satisfy this test, and 
they will accordingly humbly advise His Majesty that the appeal be 
allowed and the suit dismissed with costs throughout. 


k H. S. L. Polak; Solicitor for the Appellants. 3 
T. L. Wilson & Co : Solicitors for the Respondents. 


K.J. R. r >- -Appeal allowed. 
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APPELLATE CIVIL. 
Before Sir George, Chus Rankin, Knight, Chief Justice, and Mr. 


Justice Ram Chandra Majumdar. ° * 
SAROJ BASINI DEBI Cvik 
D, o: 


MAHENDRA NATH BHADURI AND OTHERS.” Sae 

- April, 25, 26, 27. 

/nguisttion— Indian Lunacy Act (IV of rgr2), sections 3, 40, 41, 42, 62, aor 
64, 83—Procedure—Notice contemplated by section qoy form of —Stster of 
the lunatic, ifa relative within the meaning of section 3 cl. rr and section 
40 — Sister not served with notice—Appeal to High Court by sister, compe- 


tency of —HHlegal procedure—High- Courts power of interference, 


Under the Indian Limacy Act, there are not to be two enquiries of the 
same character. It is only a preliminary investigation which is required to 
justify an order directing an inquisition, 


The Indian Lunacy Act intends that a judicial determination should be made 
upon adequate materials. Before such an order is made, some sort of notice 
should be served upon the lunatic first, 


On an application made to the District Judge*for ordering an inquisition under 
section 62 of the Lunacy Act the first thing to be done is that the District 
Judge either with notice to the lunatic or without notice should carefully consi- ‘ 
der whether the case is one which calls for an order directing an inquisition, 
If he considers that it calls for an order directing an inquisition then itis his 
obvious duty to record an order directing an inquisition. When he has once done 
that he is then by the combined operation of section 64 with sections 40, 41 and 
42 of the Act to take certain steps with regard to notices, 


When the learned Judge has decided to record an order directing an inquisi- 
tuon, he has certain matters to consider, He does not need to record so elaborate 
an order as is provided for in the case of a High Court under section 38 (2); in 
certain circumstances the inquisition directed should be held not by the District 
Judge himself but by some subordinate Court nearer to the place where the 
lunatic happens to be ; and there are provisions also with regard to assessors and 
other matters which the learned judge may have occasion to consider at the 
time when he dgaws up the order for the inquisition. 


Orders for the custody of lunatics and for the management of their estates 
do not come into question at all until there has been a finding of lunacy as 
a result of an inquisition. There is no question of interim ordérs on 
such matters pending the determination as to the person’s estate of, mind. 


If there be no previous order directing an inquisition then the officer purport- 
ing to hold an inquisition is not holding an inquisition at all. The proceedings 
in such a case have no validity or effect at all. 


*Appeal from Original Order No, 3 of 1927 with Rule No. 98 (M) of 1927, 
against the order of N. G. A, Edgley Esq., District Judge of 24 Parganas, dated 
the 10th September, 1926, 


1927. 
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Saroj Basini Debi 
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lf an inquisition isto be directed at all it must be directed before it is 
held and unless there is a good direction for an ‘inquisition no person can even 
begin to hold it. te 


The notice? contemplated by section 40 is a abkice to be drawn up after 
there has been an order directing an inquisition. It is notice of such order and 
of the time and place at which the inquisition is to be held, It is not notice of 
the petition, 


There is no right on the part of a relative to get any notice at all. The matter 
is entirely in the discretion of the Court and the Court may omita relative and 
may include a person who is not a relative. 


The inquisition is a proceeding of special solemnity and importance, When 
that inquisition terminates it terminates in a judgment which finds or does not 
find that the person is of unsound mind and upon that finding the jurisdiction 
arises to give orders as to the custody of the lunatic and to the management of 
the estate. 

The evidence taken at the inquisition is evidence to be given by people in the 
ordinary way coming as witnesses before the Court. 


On the 28th August, 1926, an application was made to the District Judge 
by two sons-in-law of the alleged lunatic P for directing an inquisition for the pur- 
pose of ascertaining whether he was of unsound mind and incapable of managing 
his affairs and for an order for menagement ‘of his estate etc. The order recorded 
thereon on that date was “ Register. The roth September 1926 is fixed for 
hearing. Issue general notices and special upon the other relatives, Applicant 
to pay process fee Rs. 7-3 and supply notices within a week.” The notice that 
was actually given was a notice first that somebody applied foran inquisition and 
that that application was going to be heard on the roth September next, The 
form used was similar to one given under Guardians and Wards Act. No notice was 
served upon the lunatic of a decision on the part of the Court to make him the 
subject of lunacy proceedings. On the ioth September, certain relations of the 
alleged lunatic filed a petition agreeing that the latter was a lunatic, where- 
upon the Judge took evidence of a medical gentleman and recorded the following 
order: “ In view of the circumstances set forth in the petition I direct an inquisi- 
tion under the Indian Lunacy Act.” After referring to the medical evi- 
dence and the petition of consent of the parties concerned, ordered ‘‘ I find that 
P. is a person of unsound mind and is incapable qf managing himself and his 
affairs”: : 

Held, that the procedure adopted was illegal and entirely bad 

A sister of an alleged lunatic is a relative within the definition given by sec- 
tion 3 cl (11) and a person who comes within the first part of section 40 cl (3). 


A sister of an alleged lunatic who was not served with a notice under section 
40, with her husband made an application to the successor of the District Judge 
who passed the order declaring te lunacy, to set aside the finding as to lunacy 
and subsequent proceedings. The application was rejected. Thereupon she 
preferred an appeal to the High Court : 
Held, that the appeal was competent, 
That the High Court could interfere with the order, even if the sister be cop- 
~sidered as having no right of appeal. 


G 
i 
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In the lunacy jurisdiction the High Court, when irregular and illegal proceed- 
ings of the trial Court are brpught to its notice, has aright and power on its 
own account, to see that the alleged lunatic is dealt with according to law. 

Appeal and Application by the sister of the alleged Lunatic. 

Proceeding under section 62 of the Indian Lunacy Act. 

The material facts will appear from the judgment of Rankin 
C. J. 

Mr. Sharat Chandra Ray Chowdhury and Babu Tridibnath Ray 
for the Appellant and Applicant. 

Mr. Narendra Kumar Basu and Babu Bireswar Bagchi for the 
Respondent No. 2 and the Opposite Party. 

Mr, Atul Chandra Gupta and Babu Probodh Nath Sanyal for 
the Respondents Nos. 1 and 2 and the Opposite Party. 

C AY. 


The judgment of the Court was as follows :— 

Rankin, C. J. :—This is an appeal against an order made by the 
learned District Judge of the 24-Parganas dated the roth of Septem- 
ber 1926. i ` 

On the 28th of August, 1926 an application was made to the 
learned District Judge asking that “your Honour will be pleased to 
direct an inquisition for the purpose of ascertaining whether Peari 
Mohan Ray of No. 46 Chakraberia Road, North Bhowanipur, Dis- 
trict 24-Parganas is of unsound mind and incapable of managing 
himself and his affairs and pass necessary orders for the management 
of the estate of the lunatic and for the maintenance of the depen- 
dent members of his family by authorising the Court of- Wards to 
take charge of the whole estate or otherwise as the Court thinks just 
and proper.” 


The application was made by Mahendra Nath Bhaduri and Bro- 
jendra Mohan Maitra being, so.1s-in-law of the alleged lunatic. The 
unfortunate gentleman, who was the subject of the proceedings, is 
a zemindar with*considerable properties and is an Advocate of this 
Court, The petition disclosed detailed facts of considerable 
strength. It would appear from the petition that Peari Mohan Ray 
had been attacked with insanity in the year 1918, again in 1922 and 
that in March r926 he had again been suffering from marked men- 
tal derangement. Attached to the petition were medical certificates 
in very clear and definite terms by three medical gentlemen of ex- 
perience and, indeed, of distinction. In the petition there was care- 


[Inquisition as to lunacy isan enquiry directed by the Judge in lunacy, as to 
whether a person ig of pnsoynd mind and incapable of managing his affairs—Ed,] 
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ful mention of the names and addresses of the near relatives of the 


alleged lunatic. No less than eleven persons are specified and their 
addresses are given. Asa matter of fact the present appellant who 
is the married sister of the alleged lunatic was rot included in that 
list. In these circumstances I propose to state first what I conceive 
to be the procedure that should have been adopted by the District 
Judge under the Indian Lunacy Act of rọr2. Having done that I 
will then ‘describe the procednre that was actually adopted. 

The case is one which comes directly under section 62 of the 
Act which says that ‘the District Courts........... may upon applica- 
tion, by order direct an inquisition for the purpose of ascertaining 
whether such person is of unsound mind and incapable of manag- 
ing himself and his affairs.” The statute is silent as to what is to be 
done by the District Court before passing such an order. In the 
case of Mani Lal Sil v. Nepal Chandra Pal (1) this Court upheld 
such an order made upon a verified application without any further 
materials such as medical certificates. In the case of Muhammad 
Yaquè v. Nazir Ahmed (2) the learned Juägeş gave elaborate direc- 
tions insisting upon the dègree of care and caution that has to be 
employed before such an order should be made. ‘hey pointed out 
that an inquisition once commenced must be prosecuted to the 
bitter end and that it was a very serious oppression to order an in- 
quisition into the state of mind of a person unless there were solid 
and substantial materials showing that sucha course was really 
necessary. Ina case to which I was myself a party the decision of 


_ the Allahabad Court was referred to and certain observations made 


therein were approved. It has been suggested in the able argument 
for the respondents in this case that the directions given by the 
Allahabad High Court are unnecessarily elaborate. Mr. Gupta has 
contended that the statute has directed one enquiry and that it is 
wrong for the Court by judicial decision to impose the necessity of 
two. In my judgment it is clear enough on the face of the Act that 
there are not to be two enquiries of the same character. It is quite 
true that it is orily a preliminary investigation which is required to 
justify an order directing an inquisition. I do not dissent from the 
proposition that in a case where there are strong medical certificates 
it might’ even be a strange and rash thing to refuse an inquisition. 
Whether or not some of the two observations made in the Allahabad 
case to which I have referred go too far isa ‘matter upon which 
there may well be room for consideration, That question does not 
arise in the present case and I do not propose, to prejudice that 


{1) (1917) 22 C. W, N. 547. 7 (2) (1g20) -1, L. R. 42 All, 504, 
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question by observations in either direction. Still it is indubitable 
that an order directing an ‘inquisition into a man’s state of mind is 
a very serious thing, afid that such an order is intended by the sta- 
tute to be a judicia] determination carefully made ‘upon adequate 
materials, I donot understand how it can in general be wise to 
make such an order without at all events serving some sort of notice 
upon the lunatic first, and I should think that in this country a 
certain amount ef care and attention in a matter of this sort is in no 
case thrown away. But the first thing which has tọ be done upon 
an application such as was presented in this case is that the learn- 
ed Judge either with notice to the lunatic or without notice should 
carefully consider whether the case is one which calls for an order 
directing an inquisition. If he considers that it calls for an order 
directing an inquisition then itis his obvious duty to record an 
order directing an inquisition. When he has once done that then 
the petition is a spent petition which has served its primary purpose. 
When he has once done that he is then by the combined operation 
of section 64 with sections 40, 41 and 42 of the Act to take certain 
steps with regard to Motices. Whatis fhe notice that has to be 
given under section 40 ? “Notice shall be given to the alleged lunatic 
of the time and place at which it is proposed to hold the inquisition. 


“Tf it appears that personal service on the alleged lunatic would 
be ineffectual, the Court may direct such substituted service of the 
notice as it thinks fit. ‘ 

“Phe Court may also direct a copy of such notice to be 
served upon any relative of the alleged lunatic and upon 
any other person .to whom inthe opinion of the Court, notice 
of the application should be given.” ‘I'he notice contemplated by 
section 40 is a notice to be drawn up after there has been an order 
directing an inquisition, It is notice of such order and of the time 
and place at which the inguisition-is to be held. It is not notice of 
the petition. When the learned Judge has decided to record an 
order directing an inquisition he has certain matters to consider. 
He does not need to record so elaborate an order as is provided for 
in the case of a High Court by section 38(2) ; but there is a provi- 
sion that in certain circumstances the inquisition directed should be 
held not by the District Judge himself but by some subordinate 
Court nearer to the place where the lunatic happens to be ; and 
there are proyisions also with regard to assessors and other matters 
which the learned District Judge may have occasion to consider 
at, the time when he draws up the order for the inquisi- 
tion, Under the jurisdiction with which we are concerned it may 
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be worth while to notice that orders for the custody of lunatics and 
for the management of their estates, do’ not come into question at 
all, until there has been a finding of lunacy’ as,a result of an inqui- 
sition. There is no question of interim orders on such matters 
pending the determination as to the person’s state of mind. 
Now an order having been duly made directing an inquisition, 
‘the date having arrived and proper notices having been given the 
inquisition itself proceeds. The whole thing is bottomed upon the 
previous order directing an inquisition and if there is no such order 
then in my judgment the officer purporting to hold the inquisition 
is not holding an inquisition at all. He is merely a worthy gentle- 
man wasting his own time and other people’s. The proceedings in 
sucha case, so far as I can see, have no validity or effect at all. 
When the inquisition proceeds, it may be true that the petition 
which resulted in the order directing the inquisition may be a matter 
upon which the deponent can be cross-examined or other people 
can be cross-examined ; but the evidence taken at the inquisition is 
evidence to be given by people in the ordinary way coming as wit- 
nesses before the Court, It is not a procteding by which every 


thing on the file is evidence straightway. It is a proceeding of' 


special solemnity and importance, and the learned Judge has to deal 
with it from the point of view that he is how charged with the 
duty of looking after the interest of somebody who may be entirely 
unable to look after his own interest. When that inquisition ter- 
minates it terminates ina judgment which finds or does not find 
that the person is of unsound mind and upon that finding the 
jurisdiction arises to give orders as to the custody of the lunatic and 
to the management of the estate. 

Now in this case what happened was that a petition having been 


presented, the order recorded on the 28th of August 3926 is as_ 


follows ; “ Register. The roth September 1926 is fixed for hear- 
ing’—presumably for hearing of the petition or application, 
“ Issue general notices and special upon the other relatives.” I 
take that to mean issue general notices and special notices upon 
the relatives ovher than the applicants. “ Applicant to pay process- 
fee Rs, 7-8 and supply notices within a week,” 


Before commenting uppn that order it may be as well to dis- 
cover what is meant by general and special notices. Notices of 
what and to whom? We have ascertained from the learned Advo- 
cates at the bar that the notices which were issued under this order 
were in a form which is now before me. It is headed “Application 


for inquisition for the purpose of ascertaining whether Peari - 
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Mohan Ray is a person of unsound mind and incapable of 


managing himself and his affairs as also for. orders for the manage- 
ment-of the estate and for the maintenance and.cystody of the 
lunatic and for the maintenance of the dependent members etc. 
The petitioners abovenamed having applied for inquisition and 
other reliefs in respect of the aforesaid lunatic’s person and pro- 
perties, the roth day of September 1926 has been fixed for the 
hearing of the application, and notice is hereby given to—that if 
any other relative, friend, kinsman or well-wisher of the 
aforesaid lunatic desire to be appointed or declared guardian of 
the lunatic or -to make any submission relating thereto, he should 
enter appearance in person in this Court on the aforesaid date and 
be prepared to adduce on that day any documentary and oral 
evidence he may desire to adduce in support of his claim to such 
appointment or declaration”, 


When therefore we come across the clause “issue gene- 
ral notices and special upon the other relatives” we have to take 
that order with the form of the notice that was employed and the 
first question that the Court has to ask itself is what does all this 
mean? That this was such a notice as is contemplated by section 40 
of the Lunacy Act is clearly an absurd idea, the notice prescribed is 
a notice that the Court has determined to hold an inquisition. So 
faras the alleged lunatic is concerned it is a most important 
notice. It isa notice which tells him that he is in such a serious 
position that the Court has determined to enquire into 
his state of mind and his liberty and his right to manage 
his own affairs, is now in peril by virtue of a considered 
judgment of a District Judge. This document is a notice, first, 
that somebody has applied for an inquisition and, secondly, that, 
that application is going to be heard onthe Icth of September 
next, Then it wanders off. telling about relatives, friends, 
kinsmen and | well-wishers who are invited to come ïn and 
submit their claim....,.apparently to be appointed . guardian of the 
lunatic. Some research as to the origin of this form of notice 
which is wholly out of place and a complete muddle as regards 
procedure, has led to the following result. The notice. is clearly 
an adaptation of the form of notice °provided by this Court 
when an application is made for the guardianship of an 
infant. The form in question is one which is governed by 
section 11 of the Guardians and Wards Act; and one has only to 


read section ri‘of the Guardians and Wards Act and the form - 


of notice, Civil Process’ No, 133 to be found in the second 
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volume of the General Rules and Circular Orders of this Court, 
page 41r, to see that a form of "process has been taken 
from one kipd of jurisdiction and applied‘ ‘without any reason at 
all to another. There is nothing in the Lunacy Act about gene- 
ral notices. There is a‘definite provision in the Lunacy Act for 
notice to the lunatic and to such relatives or other persons as 
the District Judge may think it desirable to give notice to. Un- 
der the Guardians and Wards Act the provision for notice to the 
minor is a provision about general notice, that is to say the 
notice has to be affixed in the Court house and a copy 
has to be affixed to the permanent place of residence of the 
minor. In the present case our information is that the notice to 
the lunatic and the only notice to him before the date on which 
he was adjudicated to be of unsound mind, was the notice which 
I have already read which was affixed to the alleged lunatic’s 
residence, apparently by way of analogy to section rr of the 
Guardians and Wards Act. I have some sympathy with the learned 
District Judges and with their Peshkars in respect of the fact that 
it does not appear that any proper sêt of forms has been 
provided for their use in connection with Lunacy proced- 
ings ; and I have no desire to be disrespectful or unduly critical 
when I say that it is beyond all questions that the procedure 
adopted in this case is entirely misconceived. .Now general notices 
and special having been ordered and having been issue, on 
the day appointed certain relations put in what the learned Judge 


_calls a petition of consent, that is to say, they put in a petition 


whereby they stated that they quite agreed that this poor 
gentleman was of unsound mind and was incapable of managing 
his own affairs, Thereupon the learned Judge took evidence, a medi- 
cal gentleman was called who gave evidence,—and the learned 
Judge having regard to the attitude adapted by so many relatives 
and to the medical certificates and so forth recorded his order. 
He started off not by saying that on such and suth a day by an 
order duly made it was directed that an inquisition was to be 
held into the state of mind of Peari Mohan Ray ; he started off 
by referring to the petition. Having referred to the petition he 
says : “Tn view of the circumstances set forth in the petition 
I direct an inquisition under the Indian Lunacy Act (Act IV of 
1912). -In connection with the proceedings in this matter Major 
Hingston I, M. S. has been examined and he has testified to the 
fact that Peari Mohan Ray is a dangerous lunatic and is quite 


‘incapable of managing himself. and his affairs. He considers it 
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necessary that the lunatic should be kept in restraint and thinks it 
desirable that he should ‘be sent to a Lunatic Asylum. 

“The case is uncontested and it is agreed by afl *the parties 
concerned that Peari Mohan Ray should be sent as soon as possi- 
ble to the Lunatic Asylum at Ranchi. In the circumstances stated 
above, I find that Peary Mohan is a person of unsound mind and 
is incapable of managing himself and his affairs.” 

With great respect to the learned Judge, at the end of the 
evidence and of the proceedings he was a little late to direct the 
inquisition. Indeed so paradoxical is this that the learned Judge’s 
successor suggested that there had been some slip of the pen 
and that the word “direct” should be “ directed.” Unfortunately 
it is quite impossible to take that view. I do not think that the 
learned Judge had sufficiently considered what an inquisition is; 
but it is quite certdin that if an inquisition is to be directed at 
all it must be directed before it is held, and that unless there 
isa good direction for an inquisition, no person can even begin 
to hold one. Accordingly the contention with which: we have to 
deal in this case is narrowed down to this. Whether the order of 
the 28th August, 1926 can by some benevolent construction be 
deemed to be an informal order directing an inquisition, In my 
opinion, there is no way of giving validity to these proceedings 
after that fashion. The order of the toth of September shows to 
my mind quite clearly that at the time when the petition was 
first ordered to be registered there is no intention of coming 
to an ex parte conclusion as to the necessity of holding an inquisi- 
tion. The fact is that the learned Judge had mistaken the nature 
of his duty and from the first had issued orders about notices 
under the impression that the matter was one to be dealt with 
more or less as an ordinary suit, ndmely, notices should be giver 
to the patties and the application should be considered in -their 
presence. è 

The result is in my judgment that the proceedings adopted by 
the learned Judge are entirely bad. There has been prior to the 
proceedings no order directing an inquisition and there has been 
no notice served upon the lunatic of a decision on the past of the 
Court to make him the subject of lunacy froceedings. l 

In these circumstances there would be little doubt about the 
duty of this Court, were it not for the fact that something remains to 
be considered with reference to the present appellant—the sister of 
the alleged lunatic, The sister of the alleged lunatic was not includ- 
ed in the petition as a relative to whom notice ought to go. There 
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is no right on the part of a relative in such a case as this to get any 
notice at all. The matter is entirely in the discretion of the Court 
and the Count may omit a relative and may include a person who is 
not a relative. But it is noticeable and unfortunate that this gentle- 
man’s sister is not iucludedin rathera leñgthy list of relatives. 
When the alleged inquisition was being held all the parties were of 
one mind. So there was no person there who in fact was opposing 
the making of the order. Whether it is really credible that all these 
proceedings took place without the sister’s knowing anything at all, 
is a matter which may be said to be extremely doubtful, at all events 
if the lady was taking any particular interest in her brother. How- 
ever, after the order had been made, the lady and her husband made 
an application to the successor of the learned Judge to set aside the 
finding as to lunacy and the incidental proceedings. The learned 
Judge had made an order to the effect that until the lunatic was sent 
to Ranchi Asylum he should be kept in the custody of his wife and 
as regards the management of his property it appears that there was 
a manager already employed to manage the lunatic’s property. He 
directed that after a short time this manager should give way toa 
certain Babu Sudhindra Nath Mukherjee whom he appointed Recei- 
ver. The vakil for the applicant said that he would file an applica- 
tion asking that the Court of Wards might be authorised to take 
charge of the estate and the order made was “The arrangements 
mentioned above will continue until orders are passed with reference 
to that application if and when filed”. 

Now, the sister took up a very curious painoi She professed 
to be doubtful whether her brother was really a lunatic at all and in 
her petition she made a deplorable and abusive. attack upon the 
alleged lunatic’s wife and introduced prejudicial matters upon other 
topics. This makes one doubt whether her proceedings are really 
actuated by an opinion that they are neeessary in her brother’s 
interest, , 

The learned Judge who heard her application “expressed his 
doubt as to its bona fides and some complaint has been made on her - 
behalf that this expression of opinion is unmerited and uncalled for. 
So far from thinking that itis unmerited and uncalled for, I think 
her application and her action in this matter deserve all that the 
learned Judge has said about her. 

. Now, in these circumstances the Court has before it an appeal by 
this lady from the order adjudicating Peari Mohan Ray a lunatic, 
It has also before it a Rule obtained by her asking in effect that if 
the finding of insanity is maintained the lunatic should be sent at 
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once to Ranchi and that somebody else should be appointed Recei- 
ver and that the Court pf Wards should take charge of his property. 
As I have said, the facts brought to our notice, in my epinion, show 
that the proceedings in the District Court have been entirely errone- 
ous and improper. If therefore this lady has a right of appeal her 
motive would matter little to this Court, because this Court is con- 
cerned with:the interest of the lunatic. The question whether she 
has a right of appeal is not an easy one. By section 83 ofthe Act 
it is said “an appeal shall lie tothe High Court from any: order 
made by a District Court under this chapter.” Thatis the first 
thing. There can be no doubt that the lady is a person who would 
have been competent to apply for inquisition because she is a “‘rela- 
tive” within the definition given by clause (11) of section 3. ‘That 
matter was considered ina case which I have already referred to, 
namely, the case of Mani Lal Sil v. Nepal Chandra Pal (x). She is 
also a person who comes within the first part of the 3rd clause of 
section go. “The Court may also direct a copy of such notice to be 
served upon any relative of the alleged lunatic”; and there can be no 
doubt that had her name been included wfth the other names in the 
application she too have got notice. Under exactly the same statu- 
tory provisions of the Act (Act XXXV of 1858) this Court held that 
a relative who had received a notice and taken part in the proceed- 
ings was entitled to appeal. The question whether a relative who 
had not received a notice was entitled to appeal was not before the 
Court though there are some expressions in the-judgment which 
favour the view that a relative even in such circumstances may be 
entitled. ‘There can be no doubt that it is somewhat paradoxical to 
say that the sister of a person found, by an improper set of proceed- 
ings purporting to be an inquisition to be a lunatic, has no grievance 
recognised by the law. I think it would be paradoxical in such a 
case as this if this Court upon the application of the sister felt 
obliged to say inspite of the character of the proceedings in the 
Court below, thfat it was unable to interfere. It appears to me that 
there are probably two logical lines and two only: One is to :hold 
that the only appellants from such an order would be the applicant 
and the alleged lunatic either by a next friend or otherwise ; or to 
hold that any person who is a relative andehas a right to see that the 
alleged lunatic’s estate and liberty are dealt with according to law, 
has a right of appeal. I go further than that. It does seem:to mie 
that in the lunacy, jurisdiction this Court when proceedings of the 
character I have endeavoured to describe are brought to its notice, 


(1) (i1917) 22 C, W. N. 547. 
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Civil, has a right and power on its own account to reach out its hand and 
1927." ensure that this alleged lunatic is dealt with properly according 
naar to law. oe! a 


Saroj Basini Debi y 2 : g 2 
v. It is said that if there is an appeal provided from an order 
Mahendra Nath 


a Bhaduri. even although it is an appeal restricted to certain person this Court 
5 - has no right of revision under section 115 of the Code of Civil 
Riante CeT- Procedure. I doubt that extremely, but I do think that in this 
„jurisdiction it cannot but be right to say that this Court has a 
‘power on its own account to see that a person improperly dealt 
with as an alleged lunatic.is dealt with properly and according to 
law. My own view is that, taking the statute as it stands, the 
sister has a right to appeal on the ground that she is a near rela- 
tive and a person who has the right to insist upon her brother 
and his affairs being properly dealt with. But even if that be 
wrong I am of opinion that the sister may be put aside’ altogether 
and with this record before us we have a right to interfere. 
Accordingly in my judgment the correct form or order is this: I 
think this appeal should be allowed. I think an order must be made 
to the effect that all the pfoceedings of the District Court from the 
moment this appication was received on the 28th of August 1926, 
be set aside and that the Court be directed to take up that appli- 
cation from the very beginning and to deal with it according to law. 
I want to make it particularly clear that if this matter is dealt with 
. again the fact that the application was made in August, 1926 
will not prevent its being the duty of the District Judge to ascertain 
whether at the time of this new inquisition—if an inquisition 
be ordered-—whether at this latest time the alleged lunatic is or is 
not of unsound mind, The date of the presentation of the peti- 
tion has nothing to do with that. The matter will have to be exa- 
mined afresh and at the time when it is examined the question 
is, aye or no, is this unfortunate gentleman of unsound mind ? 
I would point out further that one of the reasons why this case is 
being remanded is that the learned Judge may first of all make 
a proper order, after taking such steps as he thinks necessary, and 
serving such notices as in his discretion he thinks necessary, direct- 
ing or refusing an inquisition. Having made that order he will 
then direct notices to be given under the Lunacy Act forgetting,~- 
if it is possible for him to forget--that such thirgs exist as the 
Guardian and Wards Act or the procedure prescribed by section rr- 
thereof, I do not think that there should be any order for costs of 
this appeal. It will be in the discretion of the learned District 
Judge when the matter goes back to him to award or refuse costs to 
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the petitioners before him of the abortive proceedings, as well as Civit. 


the fresh proceedings, i£ the alleged lunatic is found to be of unsound , 1927: 
hind. No order isemade on the Rule save that it be discharged. * 


Majumdar, J: T agree. Mahendra „Nath 
D. K. R. Appeal allowed : Rule discharged. Bhaduri. « 
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PRESENT : Lord Sinha, Lord Blanesburgh, Sir John Wallis 
ang Sir Lancelot Sanderson. 


SAIVID MEHDI ALI KHAN i p. € 
Y. 1927. 
CHAUDHRI GHANSHIAM SINGH. i July, 15. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT ALLAHABAD. | 


Civil Procedure Code, (Act V of 1908,) Order 23, Rule 3—-Compromtise—Party 
cannot recede from it—Specijfic performance, 


Where a compromise completely disposes of a suit and the terms agreed to are 
such as tobe susceptible of specific performance being granted, no party to such 
compromise can refuse to be bound by its terms and to escape from his obligations 
thereunder. The Court is competent, under order 23, rule 3, Civil Procedure 
Code, to record the comproniise and to pass a decree in accordance 
therewith. 7 ’ 

Consolidated appeals by the Plaintiff from a judgment and 
decree of the High Court, Allahabad (Piggott and Walsh JJ.) 
dated the 28th May 1923, which reversed an order of the Subor- 
dinate Judge of Muzaffarnagar, dated the rst February 1922, 
dismissing an application made under order 23, rule .3, Civil 
Proce lure Code, 1903, for filing an agreemeat of compromise of a 
suit. ` 

The 'material facts are set out in their Lordships’ judgment, 
The memorandum of compromise, dated the 22nd‘November rgzt, 
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P. C.: the co.struction whereof was the principal question argued before 
1927. the Ju licial Committee,’ was as follows :— p 
Saiyid Mehdi Ali ~z. “ Present :— . s 
han Re Estate 
Chaudhri Ghans! hiam . Saiyid Mehdi Ali Khan 
Singh. Chaudhri Ghanshiam Singh 





Hon'ble Lala Sukhbir Singh and Rai Sahib Lala Jagdish Prasad 
were invited to see whether a settlement could be reached between 
these two ‘raises’. 

They met on 2nd November, and there were also present Lala 
Dhum Singh and Lala Hoshyar Singh. 

Saiyid Mehdi Ali Khan is ready to take 15 biswas of mauza 
Barsu, in lieu of all his dues. His 15 biswas will be free of all 

, encumbrances, i, e. the charge of Rs, 20,000 will be paid by R. B. 

Ghanshiam Singh to Lala Gokal Chand’s Estate. R. B. Chaudhari 
Ghanshiam Singh is willing to sel only 134 biswas, i, e. 2/3 of whole 
village to. pay. off all Saiyid Mehdi Ali Khan's dues and possession 
to be given at once before Kharif 1329 Fasli by partition by Hon’ble 
Lala Sukhbir Singh and Rai Sahib Jagdish Prasad through Collector. 
Till partition completed one or both ofi these arbitrators will 
arrange for collection. 

The Hon’ble Lala Sukhbir Singh and Rai Sahib decided with 
parties’ consent that Chaudhri Ghanshiam Singh. sells 15 biswas 
to Saiyid Mehdi Ali Khan in full discharge of dues and Saiyid, 
Mehdi Ali Khan bears expenses.of sale and also pays Rs. 5,000. to 
Chaudhri Ghanshiam Singh for part payment to Lala Gokal Chand, 
and Chaudhri Ghanshiam Singh will be responsible for seeing that 
the rs biswas transferred are free of this charge. 

The adopted son Chaudhri Bharat Singh will release this 
fifteen biswas from his claim in the Civil Court and will witness 
the sale-deed. The sale-deed will bee written and signed by 

' parties and witnesses and will be registered till the rrth November, 
1921. g 

An agreement will be drawn up and registered’ by both parties 
that both the arbitrators will: draw up partition: lots before 3rst 
December ro2z, and parties will. agree to. lots drawn. up. 

-: In the sale-dJeed it wik be written that Chaudhri: Ghanshiam 
Singh will: be responsible, for.the money due to Gokal Chand and if 
the: heirs of. Gokal Chand ever realize any money: from Saiyid 
Mehdi Ali Khams fifteen biswas, Saiyid Mehdi Ali Khan -can 
recover: from. any property of Chaudhri Ghanshiam Singh. The 
application of, Çhaudhri Bharat Singh will be signed: by Chaudhri 
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Ghanshiam Singh, Chaudhri ‘Bharat Singh and Saiyid Mehdi Ali Fete 
Khan and will be verified by the Collector: as Collector and for- 1927. 
warded to the Civil,Court. : s Saiyid Mehdi Ali 
All above was read out and assentéd to by parties. Khan 
. . V. 
(Signed) P. W. Marsh i Chandhri'Ghanshiam 
»  Sukhbir Singh Singh. e 





Pe Mehdi Ali Khan 
3 Jagdish Prasad 
5 Ghanshiam Singh 
and November, 1921.” > 
DeGruyther, R. C., Wallach and Dr. T. C. K. Kerup for the 
Appellant. 
Dunne K. C. and K. V. L. Narasimham for the Respondent. 
The judgment of their Lordships was delivered by 


Lord Blanesburgh :—The short question upon this appeal July, 15. 

was whether the learned Judges of the High Court of Judicature at a 
Allahabad were justified in ordering, as they did on the 28th May, 
1923, that a written sompromise of all questions in the suit as 
between the appellant and the two respondents should be filed 
and proceeded with. In making this order the High Court differed 
from the Subordinate Judge at Muzaffarnagar, who, on the rst 
February, 1922, had refused to pass such a decree. 


Many questions were canvassed in the Courts. in India. The 
issue, however, as presented to the Board, had: become a narrow 
one, The facts on which it depends lie in a small compass. 


The respondent, Chaudhri Ghanshiam Singh, is a Hindu of 
‘position. Amongst the properties with which he had apparently 
dealt.as his own were two villages—Mauza Dudhli and Mauza Barsu. 
These he had purported to mortgage with possession to the appel- 
lant, Saiyid Mehdi Ali Khan. He had also granted a mortgage over 
Mauza Barsu to one Lala ‘Gokal Chand. It ‘is not necessary for 
present purposts to detail the mortgages over other property granted 
by Ghanshiam to other creditors, and particularised in the plaint 
in this suit. It suffices to say that asa result of his borrowing 
transactions Ghanshiam had, in the early part of 1920, become go 
gravely embarrassed that in May of ,that year the” appellant 
instituted against him in the Court of the Subordinate Judge of 
Meerut a suit to enforce his security over the two villages named, 
‘What defences were or would have been raised’ theréin by 
‘Ghanshiam their Lordships do not know, because further progréss 
apparently ceased as the result of the institution of this suit by 
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the respondent, Kunwar Bharat Singh, in the circumstances now 
to be stated, 

Kunwar Bharat Singh claims to be the adépted son of Ghanshiam, 
and as member of the joint Hindu family so constituted to be joint 
with his adoptive father in, iter alia, the two villages above referred 
to. In that character he applied in Saiyid Mehdi Als suit for 
leave to intervene, alleging that the mortgages of family properties 
made by Ghanshiam were not made for legal necessity and were 
not binding upon him. His position as adopted son of Ghanshiam 
was at once challenged by Saiyid Mehdi Ali as well as by Ghanshiam’s 
other mortgage creditors, and in the result his application for leave 
to intervene in the suit was refused, and he was informed that his 
tights must be asserted in separate proceedings. 

Thus it was that the present suit was commenced by Bharat 
Singh on the, zoth August, 1920, and since its institution no more 
has apparently been heard of the appellant’s earlier suit. This is 
not surprising when. the wide scope of the present suit is regarded. 
To it all the mortgagees to whom Ghanshiam had purported to 
grant security and, in particular, Saiyid Mehdi Ali Khan and Gokal 
Chand are made defendants. Ghanshiam also is joined as a 
defendant. By his plaint the plaintiff, Kunwar Bharat Singh, seeks 
a declaration as to his adoption by Ghanshiam, and he claims that 
none of the mortgages of family property made by Ghanshiam were 
made for legal necessity and that they are none of them binding 
on the family, On the 23rd December, 1920, a written statement 
by the present appellant, Saiyid Mehdi Ali, was delivered, in which 
the allegations of the plaintiff are challenged seriatim and the 
appellant sets up that there is due to him in respect of his mortgage 
upon Mauza Barsu a sum of Rs, 1,00,250, of which full particulars 
are given in the pleading. It is clear to their Lordships on a 
persual.of this written statement that it was the purpose, and the 
laudable purpose, of the appellant to have determined in -the 
present proceedings all questions as to his mortgage ¢laims whether 
as against Bharat Singh or as against Ghanshiam Singh, and it is 
these questions which are the subject of the compromise now in 
question, l 

That “compromise wag brought about by the good offices of 
Mr. Marsh, the Collector of Muzaffarnagar, and is embodied ina 


memorandum dated the znd November, ` t92 r, signed by. the 


appellant and Ghanshiam, as well as by Mr. Marsh and two other 
gentlemen friends of the parties who had also intervened to bring 
about the settlement. The memorandum is fully set forth in the 
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judgment of-the High Court, and their Lordships do not consider P. C, 
it necessary to have it again printed. Althoùgh it is not signed by 
Bharat Singh, their Lordships, like the High Court, , are satisfied Saiyid Meh diAli 
that it was made ‘by Ghanshiam Singh as well on Bharat Singh’s Khan 
behalf as on his own, and with his full authority. ‘In all other Chaudhri Ghanshiam 
respects the terms of the compromise are quite clear. The Singh. 
appellant in effect is to have from both father and son a clean Lord Blanesburgh. 
conveyance of 15 biswas of Mauza Barsu in full satisfaction of all as 

his mortgage claims: he is also to pay Rs, 5,000 for a part satisfaction 
of Lala Gokal Chand’s mortgage on the same mauza, which is to 
be so far extinguished that the 15 biswas to be transferred to 
the appellant may be transferred free of that charge. 

It would appear that shortly after he had entered into this 
compromise the appellant repented of it and refused to be bound 
by its terms. His objections to it before the learned Subordinate 
Judge were partly technical, partly substantial. The plaintiff, 
Bharat Singh, was no party to it: it did not relate to the suit: 
it was fraudulent: it had not been performed by Ghanshiam. 
The learned Subordinaté Judge was of opinion that no fraud ‘was 
established and that the breach was that of the appellant and not 
that of Ghanshiam ; but he held that the compromise could not be 
recorded under order 23, rule 3, bécause, in his‘ view, the son 
was no- party to it and had only subsequently elected to be bound 
by it because it was to his advantage so to be. 

From this refusal the present respondents appealed to the High 
Court. The learned Judges of that Court, not being satisfied that 
the allegation of fraud made by the appellant had, on full materials, 
been disposed of by the learned Subordinate Judge, referred that 
issue again to him; and. after a further full hearing, and, as the 
Judges of the High Court say, for overwhelming reasons, that 
learned Judge found again that there was no false or fraudulent 
representation whatever. For the rest, the learned Judges of the 
High Court wete of opinion that the father had full authurity to act 
on behalf of the son, and that throughout the son ‘was bound by the 
terms of compromise. They accordingly directed the compromise 
to be filed and they prescribed the terms upon which the transac- 
tion was to ‘be completed. ‘From that eorder the present appeal 
was.brought by Saiyid Mehdi Ali Khan. 

Before their Lordships the question mainly argued was that the 
compromise was not a complete and final settlement of the suit so 
far as the appellant was concerned ; that its terms were not of 
a character of „which specific performance could be granted, and, 
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z P, C. less strongly, that it was not, aå initio, binding upon the son, the 
1927. respondent Kunwar BHarat. i : ' 
onal ‘ : Pa i g 
Saiyid Mehdi Ali Their Tordships have beea unable fo agcept any of these 
Khan. contentions. They -are in full accord with the learned Judges 
Chaudhri Ghanshiam of the High Court.as to the authority of Ghanshiam to bind Kunwar 
Singh, Bharat to the compromise in respect of his interest in the property, 


Lord Blanesburgh. and in their judgment the terms agreed to are such as to be suscep- 
7 tible in every detail to an effective order in the nature of specific 
performance against any party to the compromise’who seeks to 
escape from his obligations thereunder. In their Lordships’ 
judgment the terms agreed to entirely dispose of the suit so far 

as the appellant’s interests therein are Concerned. 

To'the details of the order of the High Court no separate 
objection was raised by the appellant. : In these circumstances, 
their Lordships, as they have already informed the parties, are of 
opinion that the order of the High Court cannot be disturbed, and 
they think for the reasons which they have now given that this 
appeal from that order should be dismissed, and they will humbly 
advise His Majesty accordingly. The appellant must pay the 
costs of the appeal. 

Douglas, Grant and Dold : Solicitors for the Appellant. 

H. S. L. Polak: Solicitor for the Respondent. 


KJR Appeal dismissed. 


Present: Viscount Sumner, Lord Shaw and Lord Darling. 


KAIKHUSHROO RUSTOMJI WALLACE ; 


P.C 
1927. ‘3 . 
Nive a8 THE BOMBAY COMPANY, LIMITED. 


[ON APPEAL FROM THE HicH Court OF JUDICATURE AT Bomaay. | 


Commission due to a salesman—Percentage of nett profits as shown in the books 
of the employers. 

” Under the terms of a written agreement the plaintiff, a former salesman in the 
employ of the defendants, was entitled by way of remuneration to a com- 
mission reckoned on acertain percentage of the nett profits, as shown in the 
books of the defendants, on all sales effected by the plaintiff, In a suit brought by 

the plaintiff to recover commission due to ‘him on the basis of the said agreement 
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he challenged the method upon which the defendants’ profits were ‘worked out 
in their books. There was, however, no allegation by the plaintiff that the 
defendants’ books were improperly kept, or that the defendants had ascertained 
their ‘profits in some arbitrary or capricious method: 


Held, that in the absence of any evidence that the defendants’ system of 
book-keeping was otherwise than reasonable and sound for its own purposes, the 
plaintiff was bound by the amount of the nett profits as shown in the books of the 
defendants, 

Appeal by the Plaintiff by special leave from a judgment of the 
High Court, Bombay, (Sir Norman MacLeod, Chief Justice and 
r. Justice Coyajee), dated the 6th October 1925, substantially 
affirming a judgment of the same Court (Mr. Justice Kemp) in its 
Ordinary Original Civil Jurisdiction, dated the 17th December 
1924. Í 
The appellant was the plaintif inan action brought by him on 
the zoth December 1923in the High Court, Bombay, against the 
respondents, claiming the sum of Rs. 95,556. 0. 5 and interest 
thereon as commission due to him under an agreement dated the gth 
February, 1920. ‘The .wain questions raised in the appeal before 
the Judicial Committee were as to the construction of the said 


agreement and as to the extent to which the plaintiff could dispute ` 


the defendants’ calculations. 


. The plaintiff down to February 1920 was a salesman in the 
employ of the defendants and had been so employed for 26 years. 
Since r1g08 he had been entitled to a commission reckoned.by way 
of a percentage of the nett profits on sales made by him, Dis- 
putes having arisen between the plaintiff and the defendants as. to 
the, said commission, the plaintiff left the service of the defen- 


dants on the 7th February, 1920, and the said disputes were com- ` 


promised on the terms of a letter from. the defendants to the 
plaintiff, dated the 9th February, 1920, the material parts of 
which;are set out in their Lordships’ judgment. The. present 
dispute relates ọnly, to the commission due under the said: agree- 
ment for the perio] ist August, 1919 to 7th February, 1920, 
The defendants by a letter dated znd January, 1923, stated, that 
the commission due to the plaintiff for the said period amounted 
only to Rs, 12,.845. rr. 11 ; the plaintif being: dissatisfied there- 
with obtained inspection of the: books of the defendants by his 
accountants who calculate.l that. the percentage due to the plaintiff 
was Rs, 95, 556-075. 


MacLeod, C. J., in delivering the iden of the Court of- 
Appeal, observed :— 
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P.C. “ At the hearing (of the suit) the defendants haviag argued- 
T that the plaintiff was bound under the agreement to accept the 
vet ; n z +. ; ah 3 
E OS Bese figure of net,pyofits as stated in their books, the Judge (Mr. Jus 


tomji Wallace tice Kemp) was inclined to accede to this coastruction of the 
The eae y Com. *greement, but thought it incumbent on the defendants to show 
pany, Limited. that those net profits had at ‘any rate been ascertained on some 
~~ reasonable method and not arbitrarily or capriciously. He there- 
fore Considered it advisable to take all the issues together and 
deal with the whole evidence in the case, He failed to observe 
that it had never been suggested by the plaintiff that the defendants 
had calculated their profits on some arbitrary or capricious method 
or, to quote the hypothetical instance suggested by the Judge, had 
debited the profit andloss account with such items as payment to 
charity which none would consider the defendants would be entitled 
to do. There was no issue on the point, so there was nothing for 
the defendants to prove to meet it. The plaintiff's whole case was that 
for the purpose of ‘calculating the profits he was not to be bound 
by the method on which the defendents kept their books ; he was 
entitled to ask the Court to hol! that the method he ‘suggested was 
the proper method and to order an account to be taken on that 
basis. A very great deal of evidence was taken to explain how the 
defendants kept their books, ani to prove that the defendants’ 
method was wrong and the plaintiffs methol was right. The 
Judge after considering this evidence came to no definite conclu- 
sion thereon, as he considered the matter permitted a simpler solu- 
tion. ‘fhe defendants’ letter of the gth February, 1920 contained 
a very important stipulation. The net profits were to be accepted 
as shown im the books of the Bombay Branch of the Bombay 
Company, Limite as accruing from the sale of goods for which 
the plaintiff was salesman, The plaintiff was therefore bound to 
accept the system of book-keeping adopted by the defendants. If 
the Judge had decided at the- commencement what construction 
was to be put on the agreement of February, 1920 bhe voluminous 
evidence which he recorded would have been unnecessary.” 

* Very shortly put, under that agreement the plaintiff was bound 
to accept the profits shown in the defendants’ books unless he 
could falsify the account,,........As it was never suggested in the 
pleadings that thè defendants’ books were improperly kept, and 
consequently no issue to that effect could be raised, the only. 
question to be decided was the construction of the agreement....... 
It was agreed that the accounts as prepared by the defendants in 
their final forms contained no arithmetical mistakes and that the 
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figures in the business books of the defendants were correct apart 
from questions of principle ‘on which the parties were. at issue... 
When the pliintiff agree f to accept a percentage of the net profits 
as shown in the company’s (defendants’) books, he must be taken as 
having agreed to accept the profits as shown inthe books. He 
could not possibly dictate to the defendants how they were to keep 
their books nor in case of a dispute could he ask the Court to deter- 
mine what was the proper system oa which the defendants’ accounts 
should be made up.” The plaintiff moved the Court of appeal { Mac- 
Leoi, C. J. and Coyajee, J.) for leave to appeal to His Majesty in 
Council against their judgment, but the Court of appeal on the 
asth November 1925 refused to the plaintiff leave soto appeal. 
The plaintiff thereupon applied to His Majesty in Council for 
special leave to appeal, and leave was duly granted, 

Wilfred N. Greene, K. C. and Hon. S. O. Henn-Collins for the 
Appella nt. 

Sir G. R, Lowndes, K. C. and Æ. B. Raikes for the Respondents. 

The judgment of their Lordships was delivered by 

Viscount Sumner: This action was brought by the 
appellant, Mr. Wallace, to recover a balance of commission, 
alleged to be due to him under an agreement dated the oth 
February, 1920, between himself and the respondents, his former 
employers, Ultimately the question is one of construction, and 
the words which are chiefly material are these :— 

tgt8-19t9 Ascounts—You will receive a sum equivalent 
to 5 per cent of the nett profits (as shown in the books) of 
the Bombay Branch of the Bombay Company, Limited, as aécruing 
from the sales of all goods for which you were salesman, whether 
on purchase or joint account, 

In addition to this. . . you will be credited with a further 
sum equivalent to 5 per cent, of the nett profits as shown in the 
books of the Bombay Branch . . . as having accrued from the 
sale of all goodsesold on joint account and for which you were 
salesman during the years 1916-1917, 1917-1918, and 1918-1919. 

1919-1920 Accounts—As regards other goods sold by you prior 
to the 7th February, 1920, the results of which have not been 
included in our closed accounts up to grst July, 1919, ‘you will 
be given remuneration on the same basis detailed above. The 
total sum due to you will be paid as soon as the nett profit is ascer- 
tained, and you will be asked to give us a final receipt in full 
settlement of all claims whatever against us. 

The circumstances under which the agreement was entered 
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into are these. After twenty-six years in their service as a 
salesman, Mr, Wallace desired to end his, connexion with the res- 
pondents, certain fresh terms, which he ‘suggested, not proving 
acceptable. All that remained was to agree the method and ascer- 
tain the figures; according to which his outstanding commissions 
should be paid to him. Their course of business was this. They 
purchased piece goods in England at prices reckoned in -pounds 
sterling and sold them through their salesmen to dealers in or near 
Bombay at prices which were reckoned in pounds sterling also. 
Long credit was given ‘to these buyers and accordingly the respon- 
dents often lay out of their money for a considerable time. To 
pay for the goods in England and for other purposes they remitted 
funds generally to their English correspondents, who paid the 
English sellers for the goods, and they made these remittances 
from ‘time-to ‘time-as was convenient, by means of sterling -drafts 
on England procured in Bombay at the current rate of exchange. 
It was not necessary that specific remittances should be made for 
specific parcels of goods or that the date of the remittance and 
the due date of the invoices for the go@ds should coincide and 
they found it sufficient to treat payments in their own books as 
having been made at the average rate of exchange for the custom- 
ary period within which they fell. 

The respondents are also what iscalled a -rupee company. 
Their financial arrangements are computed in Indian currency, and 
in particular their profit and loss accounts and balance sheets 
are made upon a rupee basis, Owing to the length of time inter- 
vening between payment for the goods imported and receipt of the 
sale proceeds from the Indian buyers, they had to show their finan- 
cial results for office purposes and for presentation to their 
shareholders during this interval by converting the apparent sterl- 
ing proceeds into Indian currency at a rate of exchange which was, 
in the-first instance, provisional. An average rate was again made 
use of, not necessarily over a period corresponding eto that-used for 
cofiverting remittances to Europe, nor even always a uniform period. 
For their own purposes this closed the transactions, and the rupee 
profit so appearing was treated as realised and final, subject only to 
reduction in the event of bad debts. These seem to have been of 
rare occurrence before 1919, but such as there were could be dealt 
with in.the subsequent accounts as occasion might require. So 
long as the-rate ‘of exchange remained fairly stable, ‘questions as rto 
the best method of calculating it did not arise. . 

It is not contended that the respondents’ books have not been 
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carefully and correctly kept gr that any change in their system 
has been adopted for thg purpose of the accounts, which they 
submitted in the ation, Down to the date of the dispute 
Mr, Wallace accepted and still accepts payments, which were 
made, in fact, according to the method which they still employ. 
This does not prejudice him, for it may not previously have been 
worth his while to raise any question, nor was he shown to have 
actually known how the books were kept, but the fact is worth 
recording as it removes any appearance of inconsistency or 
arbitrariness, which might otherwise arise on the respondents’ 
` contentions, 

As a purely academic matter the question is one of comparing 
two figures, Mr. Wallace’s commission depends on the Bombay 
Company’s profit. That profit is nett, which, as the parties agree, 
means that in ascertaining the profit the result of the transaction 
must be looked to, but that the expenses of the business in con- 
nexion with it need not., Prima facie, in respect of each sale 
effected by the salesman, the sum received for the goods sold, less 
the sum paid for them, is the profit, and these sums have to be 
compared in the same currency. l 

Mr. Wallace, however, conceded further that this pure theory 
must be modified in practice. He himself is paid in rupees, and 
here, at any rate, exchange enters into the transaction. He accepts 
the respondents’ method of ascertaining the rate of exchange, at 
which the original cost is converted into rupees, namely, by an 
average rate, but with the method, by which the company shows 
its internal financial position, or the figures, on which it invites its 
shareholders to approve its profit and loss account, he contends 
that he has nothing to do. He wasa servant, not a shareholder. 
His concern was only with the ultimate realised profit. Again, 
with the operations of the »espondents’ exchange department he 
contends that he has no concern, for exchange should be re- 
garded as a wholly separate business. He was only a piece goods 
salesman, an employee, who earned a commission, not a co-adven- 
turer: with the respondents, interested in the outcome of the sales 
as such. Hence a bad debt affects him only so far as it prevents 
the ultimate realisation ofa profit. No prefit, no commission, was 
his bargain, but he had no agreement as to sharing losses in 
any form, l 

The validity of these objections, of course, depends on the 
extent, to which the theoretic position ofa commission salesman 
is in this case qualified by the agreement sued on, according to its 
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true construction. Two preliminary observations may be permis- 
sible ; firstly, the object of the agreements is to put an end to 
existing busitess disputes by a short and even summary manner 


. of deci ling them; seco 1dly, the moje in which this end is to be 


attained is by making the business books of one party conclusive 
evidence against the other for certain purposes, instead of being 
evidence merely against the Bombay Company and then only if the 
appellant should find it worth his while to put them in, 

The present dispute relates only to the commission due for the 
period beginning on the 1st August, 1919, which was the commence- 


-ment of the respondents’ financial year, and ending: with the 


7th February, 1920, * the date of the agreement. In 1916 and r917 


_ exchange was practically steady. It then began to rise, and in two | 


years had risen, from rs. 42d. at therst August,1917, to 1s. 8 at 
3 2 


at the rst August 1919. By February and March, 1920, it was as 
high as 2s. 7d. ; by July it had fallen to rs. rod., and in rg2r it: was 
as low as Is. 334. Such fluctuations inevitably produced difficult 
conditions for ‘dealers, both importers and local merchants. One 
result, which can hardly have been unforeseen by experienced 
people in the trade in February, 1920, was that local buyers became 
slower in settling their accounts, and in many instances ultimately 
defaulted. Another was that, in the meantime, the method of 
converting sterling into rupee obligations or vice versa might prove 
very important to persons, whose rights and liabilities were still 
unsettled. How, then, does the agreement of February, 1920, 
deal with these matters ? 

As the amount of Mr. Wallace’s commission is a matter of 
percentage, the real point is the profits, on which that percentage 
is to be taken. According to the words of the agreement these 
profits are: (1) profits of the Bombay Branch, (2) accruing from 
sales by Mr, Wallace, (3) as shown in the respofidents’ books, (4) 
nett. “The books” accordingly become to some extent the 
arbiters of his rights. What are “the books”? A firm’s books 
come igto existence and are kept not for the purposes of a mere 
statistical record of transactions and payments or of prices and 
rates. They are essentially a statement in figures of the firm’s 
business as a whole, so shaped as to bring out the precise results 
of all transactions in rights and obligations and in profits and losses 
and the principles, on which they set off one set of figures against 


ž The date of the agreement was the gth (not 7th) February 1920—K. J.R. 
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another and attribute and distribute the results, are as much part 
of the books as the figures themselves, though no written statement 
of them is anywheré set out. A plaintiff, who accepts the defendants’ 
books as deciding his rights to some extent, accepts them to that 
extent (unless he guards himself by apt words) as statements of the 
right niode of distributing the results of the recorded transactions, 
and not asa mere repository of figures like a calendar or a price 
list, ‘The’ main abject of the bookkeeping was to determine and 
show the trading position and results of the company, though a 
minor and incidental object served was to show what it owed 
Mr. Wallace for commission, That matter always lagged behind- 
the conclusion of his sales, and in 1920 was likely to be more behind 
hand than ever. Having left the respondents’ employment, he 
might presumably have even less opportunity than before of 
ascertaining for himself how these transactions were working out, 
but as these results would be shown in the books, as and when the 
buyers met their obligations, from these entries his percentage 
could, and in ordinary course would, be transferred to the credit of 
his account in the ledger. Their Lordships do not think that on 
the terms of this agreement the books can be divorced from the 
system of bookkeeping of which they are the expression, or that 
nothing is intended- to be decisive except figures picked out here 
and there from particular folios. The thing on which the percentage 
is to be reckoned is the profit of the branch as shown, and in 
showing a profit the mode of getting at it is as relevant as the final 
figure. The profit is the profit of the Bombay branch, not of some 
selected department of that branch, and it is the company’s profit. 
Unless some agreement with their salesman ties the respondents’ 
hands, the calculation of it is in the first instance their affair. 


Mr. Wallace’s ledger account in the books showed nothing with 
regard to the period in dispute, for it had not been posted up, and 
it was argued that he could not be bound by what the books showed, 
where they showed nothing, but in such a case only by a calculation 
from the figures shown, made in accordance with a method which 
the Court would fix as correct. Their Lordships cannot adopt 
this’ distinction. The circumstance that the appellant’s ledger 
account had not-been made up cannot alter the rights of the parties, 
It might have beein due to accident. It was, in fact, due to the 
disputes which had arisen between the parties and everything was 
carried toa suspense account only, To lay stress on the word 
“ shown ” as meaning “ now shown ” or “ shown, when the respon- 
dents’ servants have been told to show them,” is to defeat the efficacy 
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of the contract, The one reading would deprive Mr, Wallace of 
commission on any salés, on which at the date of the agreement 
no profit had yet accrued, for the object of the agreement was to 
settle all transactions for the period in question and not merely 
such of them as had then got into the booksin a completed form, 
The other would enable the respondents to bring his claim toa 
standstill by ordering the proper entries to be omitted. Profits 
“shown” can only mean profits, which from time to time are, or 
in the ordinary course of business will be, shown. Anything else 
defeats the contract as an agreement of compromise, and, on the . 
other hand, the agreement refers to profits “shown as accruing ” 
in the books, not to profits which the books do not and never will 
show as accruing, though by a combination of selected book entries 
and of argument upon them they may be represented as profits, 
which ought to have been shown as accruing. 

In the view which their Lordships have thus taken of the meaning 
of the agreement, they can now proceed to deal with the appellant’: 
three objections to the accounts as shown in the respondents’ 
books., ~ . 

(1) When customers who have “ fixed the exchange” with 
the exchange department subsequently default, the respondents in 
exercise of their right to reduce apparent profits to nett profits, 
deduct from the amount credited on sales account the amount of 
rupees,into which the sterling debt had been subsequently converte: 
when the exchange was “ fixed,” instead of the corresponding 
amount of rupees at the date of that credit. 

(2) When the customers have met their obligations and have 
paid for the goods purchased, all that the respondents enter in 
ascertaining their nett profits is the sterling selling price converted 
into rupees at the average exchange over a period anterior to. the 
actual date of payment. ‘Thus, when the exghange has been “fixed” 
after the end of the period over which the rate of exchange was 
averaged, the respondents have, in fact, received more rupees than 
the amount of rupees, which they bring in as the basis of their 
profit, and on which. the appellant’s commission is reckoned. When 
this higher number of rupees has been paid, the respondents say 
nothing about it; when it,is a bad debt they bring it inas a 
deduction in full, and Mr, Wallace is disadvantaged both ways. 

(3) In addition to their separate importations of piece goods, 
the respondents have an arrangement with a Manchester firm, under ` 
which they import piece goods on joint account. The Indian 
customers being known to them but not, to the Manchester firm, 
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they have agreed with that firm, in return for a half per cent,. 
commission, to guarantee the payment “for the goods. “Thus 
when they rende? account sales they credit themselves with this 
commission and with one-half of the profit appearing on the sale 
contracts, and so the matter is closed, All bad debts are there- 
after solely their own affair. When they come to reckon their 
nett profits, they charge the account with all bad debts, but with 
only half the realised profits plus their de/ credere commission, and 
account to Mr. Wallace for his commission on the balance. His 
objection is that as against him only half of the bad ‘debts should 
be charged. hough he negotiated the sales, he was not informed 
of the del credere arrangement, and, as he does not receive any 
percentage on the Manchester firm’s share of the profits, he should 
not suffer an abatement of his percentage on the respondents’ share 
in consequence of it. 

To this there is an answer, which is separate from the general 
answer applicable to all three objections, It was the view of both 


Courts below, with whjch their Lordships agree, that the half per ° 


cent. del credere arrangement was a part of the joint account arrange- 
ment and ought not to be treated at the will of Mr. Wallace as a 
separate trading transaction. It was the very natural price asked 
for the respondent’s admission to the joint account business at all. 
In the result their nett profits on the whole transaction were a 
moiety of the profit appearing on the selling contracts, plus a half 
per cent., and minus all bad debts, if any. Itis on this basis that 
they have accounted so far as the joint account business is specially 
concerned. 

The general answer is the same for all three objections. ‘he 
system adopted by the respondents is the system by which the 
appellant has agreed to be bound. In the abstract Mr. Wallace’s 
contention is this. He*sells in sterling goods bought in sterling, 
and, subject to realisation, the profit isa sterling profit measured 
by the difference between the buying cost and the selling price, and 
the commission is a sterling percentage payable when that profit 
is realised. Rupee exchange has nothing to do with the transaction. 
The employers can take payment in any currency and af any rate 
they like ; the only material question ts whether the customer has 
performed his contract. The employers have to pay his commission 
in sterling, however inconvenient he may find it. As for bad debts, 
so far as he is concerned, they ‘are simply sales negotiated, but 
resulting'in no commision-bearing profit. They have, therefore, to 
be eliminated from the list of his transactions. He has lost his 
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labour, but he has nothing to do’ with his employers’ loss of the 
price’ of their goods, nor: can this be “used to diminish profits 
successfully earned on other transactions, so as*to deprive him of his 
percentage thereupon, In the abstract Mr. Wallace’s contention 
may be right. ; 

The difference betwen the abstract position and that which, in 
the concrete, Mr. Wallace accepts for the purpose of this appeal 
serves to emphasise the fact that his actual employment was neces- 
sarily relative to his employers’ way of doing business and had to 
conform toit. If he had insisted on abstract terms, he would 
probably’ not have been employed at all. As it is, he admits.a 
conversion into rupees, so as to get payment in rupees ; he admits an 
aggregation of the sale transactions of the year with the consequent 
averaging of the rate of exchange at which ‘the sterling cost is 
converted into rupees, and he admits the consequent interpretation 
of the word “nett” as authorising a deduction of bad debts in their 
entirety. He argues that the operations of the exchange department 
concern him, when the buyers perform their bargains, and entitle 
him to his percentage on the enhanced rupe@ receipt as “fixed” on 
a falling rupee excHange, while they do not concern hiin at all when 
the buyers’ default involves the deduction of bad debts from the 
profits assumed for the purposes of the company’s own finances. 
All this merely shows how essentially his rights depended, and 


. depend, on express bargain ; on his written agreement so long as he 


was at work ; on the agreement sued on when he came to compro- 
mise a dispute, which would have involved a challenge of the basis, 
on which the company regulated the whole of its affairs. The 
witnesses did not contest that the company’s system was reasonable 
and sound for its own purposes, andan agreement to be bound by 
the books of the business naturally did not provide a special and 
different ‘system for the relatively small part of it, which affected 
Mr, Wallace. 

Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed with costs. 

Field, Roscue & Co: Solicitors for the Appellant. 

Johnson, Jecks & Colclough : Solicitors for the Respondents. 
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K, J. R, Appeal dismissed. 
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HARIDAS BOSU.* February, 15. 


Pleader—Purchase in execution of decree—Life lusurance policy— Transfer 

of Property Act (IV of 1882), Secs. 2 (d), 136. 

Section 136 of the Transfer of Property Act is controlled by section 2 clause 

(a). 

The provisions of section 2 clause (d) ofthe Transfer of Property Act save a 
suit, by a pleader for recovery of money due on a policy of Life Insurance 
purchased by him in execution of decree against the heirs of the- insured, from 
the operation of section 136 of that Act : Promotho v. Kali (1) explained. 


Appeal by the Defendants. 

Suit for recovery of Money. 

The material facts appear from the judg ment, 

Mr. B. K. Ghose and Babu Narain Chandra Kar for the 
Appellants. 

‘Babu Tarakeswar Nath Mitra for the Respondent, 


“The judgments of the Court were 1s follows 


` Mallik, J: This appeal arises out of a suit for recovery of February, 15, 

_money due ona policy of Life Insurance effected on the life a 
of one Sashi Bhusan Bhattacharjee with the appellant Company. 

The said policy had been purchased by the plaintiff respon- 

dent at a sale in execution of a decree inthe Bolepur Munsiff’s 

Court against the heirs of Sashi Bhusan, The defence inter alia 

‘was that the plaintiff being a Pleader practising in the Bolepur 

Court was precluded by section 136 of the Transfer of Property 

Act from buying the Policy of Insurance or enforcing, his claim 

upon it. This defence found favour with the trial Judge and 

the trial Judge on that ground dismissed the suit without deter- 

mining any of the other issues raised in the case. On appeal the 

learned District Ju lge heli that section #36 of the :Transfer of Pro- 


*Appeal from Appellate Order No, 240 of 1926, against the order of B, K. 
Basu Esq, District Judge of Birbhum, dated the 3rd March, 1926, reversing that 
of Babu Satish Chandra Basu, Subordinate Judge of Suri, dated the 2nd May, 
1924. 

(t) (1901) L L. R, 28 Cale, 74q. 
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perty Act did not apply to the case and on that finding allowed’ 
the appeal and remanded the case to the Court of first instance 
for decision on the, merits. It is against-this order of remand 
that the preŝeħt appeal is directed. ` 

The main ground on which the learned District Judge 


-held that section 136 did not apply to the case was that the 


provisions of section 2, sub-clause (d) of the Transfer of Pro- 
perty Act acted a bar against such an application. It is urged that 
herein the learned District Judge committed an error of law and 
it was contended by the learned Counsel for the appellant that 
section 2 (d) has a limited applicability only and does not apply 
to the provisions of section 136 and in support of this conten- 
tion we were referred to a decision of this Court in Promotho Nath 
Mitter v. Kali Prasanna Chowdhry (r). The caseinis no autho- 
rity for the propositign that section ‘2, sub-clause (d) has no appli- 
cation, to the provisions of section 136. It is true that the learned 
Judges who decided that case, made in their judgment certain 
observations on the question of the applicability of section 2 (d). 
But these observations, as we read thers, do not go beyond 
meaning: that those provisions only in the Transfer of Property 
Act that affect a transfer would come within the purview of sec- 
tion 2(d). Section 136, not only does affect a transfer but affects 
it most vitally, It even goes so far as to.inyalidate it. That .being 
so, we are of opinion that section 136 is controlled by section 2, 
sub-clause (d) of the Transfer of Property Act and the provisions of 


‘section’ 2 (d) would save the suit from the ‘operation of section 


136. gri l 
In-this view of the matter ‘the appeal fails and is accordingly 
dismissed with costs hearing-fee three gold mohurs. 


Panton, J: I agree. 


“ 


Appeal dismissed, 


A. TM. 
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Vou. XLVI] HicH COURT. 
` CRIMINAL REVISION. 


Before Sir Charu Chunder Ghose, Knight, Judge and i 
Mr. Justice Cammiade. ` 


M. BANERJEE 
U; ' 


EMPEROR.* 


(On the complaint of Anookool Chandra Mitter.) 


. Defamation—Advocate—English law—Qualified privilege—Indian Penal Code 
(Act XLV of 1860), Section 499 Lxcep. g—Question asked in cross- 
examination imputing the character or position in life of 2 witness— 
Courts duty —~idvocate’s privilege and responstbility— Discretion, exercise of. 
Unlike English law, where advocates have absolute and unqualified privilege 

in respect of questions asked in cross-examinations, in India advocates (including 

vakils and pleaders) have not that unqualified privilege : Sullivan v, Norton (1) 

and other cases referred to, A 


1 {tis not defamatory to make imputation on the character and position in 
life of a witness, provided that the imputation is made in good faith aud for the 
protection of the client who has engaged the advocate. The presumption therefore 
is that question asked in cross-examination making an imputation as regards a 
witness affords no ground ordinarily for a criminal prosecution and that it is 
the duty of a Court when complaint is made against ah advocate for having used 
defamatory words .to presume that the remark or question objected to was 
made on instructions and in entire good faith, Greatest care ought to be. taken 
to enquire into the circumstances so that he might escape from the charge that 
the question or remark objected to was made wantonly or from malice or from 
private motive, and an opportunity should be given to the party accused of such 
offence to offer explanations before summons is issued, 


While counsel have their privileges they have also their responsibilities and 


they ought never to abuse their position or their privileges. Though a counsel 


may put defamatory question to a witness from a sense of duty towards his 
client and in entire good faith, he should exercise his discretion in the matter, 


` Application for Revision under section 435 Criminal Proce- 
dure Code by the Accused. . 


. > . e . 
Proceeding under section 500 of the Indian Penal Code. 
The material facts appear from the judgment. 
* Criminal Revision No, 260 of 1927, in the matter of a proceeding before 


M. H. M. Farrokh Esq, Sub-divisional Magistrate of Diamond Harbour, 
(1) (1886) I; L. R. 10 Mad. 28. 


27 


CRIMINAL. 


1927. 
Se 
May, 5, 5. 


228 


CRIMINAL, 
1927. 
anew *. 

M. Banerjee 

v. 

Emperor. 


°” May, 6 


THE CALCUTTA LAW JOURNAL. (Vou. XLVI, 


Messrs. Langford James and S. K Sen, Babus Mrityunjoy Chatto- 
padhyay, Sachindra Nath Banerjee anad Manindra Nath Banerjee 
No JJ for the Retitioner. Nes 

Babus Kanaidhun Dutt and Phanindra Nath De for the 
Opposite’ Party. i l 

The judgment of the Court was as follows : 

C. C. Ghose, J: This Rule.was issued by my learned brothers 
Mr. Justice Cuming and Mr. Justice Mallik calling .upon the 
District Magistrate of the 24-Parganas and also on the complai- 
nant Babu Anukul Chandra Mitter to show cause why the pro- 
ceedings against the petitioner, who is a Barrister at Law and an 
Advocate of this Court, now pending in the Court of the Sub- 
Divisional Magistrate in Diamond Harbour should not be quash- 


‘ed on these grounds namely first, that the petition of complaint 


did ‚not disclose any offence committed by the petitioner, 
secondly, that on the allegations made by the complainant in his 
petition of complaint, no prima facie case has been made out 
against the petitioner, and ¢hird/y, that in view of the admission 
of the complainant that the alleged defamatéry question was put by 
the petitioner in cross-examination on instructions from the 
Mukhtear, no charge could in law be sustained. 


In order to understand the precise significance of the three 
grounds upon which the present Rule was issued, it is neces- 
sary 'to state shortly the circumstances giving rise to the pre- 
sent application. The petitioner before us was engaged to 
defend one Heramat Ali, who was charged with having 
committed an offence punishable under section 504 Indian 
Penal Code. i.e., with having intentionally insulted a certain 
person with intent to provoke a breach of the peace before the 
Deputy Magistrate of Diamond Harbour. It appears from the 
record that the case against the said Heramat Ali ended in his 
conviction. At the trial of Heramat Ali, a person of the name of 
Satish Chandra Bose, who is a Mukhtear practising’ in the Court 
at Diamond Harbour instructed the present petitioner on behalf 
of Heramat Ali, One of the witnesses for the prosecution was 
the present opposite party Babu Anukul Chandra Mitter, After 
he had been examined dn chief, he was cross-examined-by the 
present petitioner, who asked him whether it was not a 
fact that he was low born and untrustworthy and that his mother 
had led a life of shame in Calcutta. It is admitted by the oppo- 
site party that the question referred to was asked on the express 
instructions of the Mukhtear and the petitioner’s contention is that 
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the question was asked in entire good faith and with the bona fide 
object of shaking the credit of the witness Anukul Chandra Mitter 
and to discover his position in life and that he honestly believed that 
the imputation involved in the said question was well founded. 
The offensive question was asked: in ‘ cross-examination on the 
sth February 1927. On the 8th February 1927 the witness 
Anukul preferred a complaint against the present- petitioner and 
two others under section 500 Indian Penal Code, with having 
defamed him, The learned Magistrate issued pracess against 
Mr. Banerjee. 


Mr. Langford James, who appears on behalf of the petitioner, 
has contended before us that on the grounds on which the pre- 
sent Rule has been issued, it should be made absolute and that it 
is right and proper that the proceedings against the petitioner 
should be quashed. While insisting that the proceedings should be 
quashed, Mr. James, on the instruction of his client, has expressed 
his clients’ deep regret that he should have asked a question, even 
in good faith, which has given pain to the opposite party and has 
apologised on behalf of Mr. Banerjee. In view of what has taken 
place in Court, it is unnecessary for us to refer in detail to the 
state of the law in this matter in England or in India. So far as 
the English law is concerned, it is settled that Advocates have abso- 
lute and unqualified privilege in respect of questions asked in 
cross-examination. So far as Advocates in this country are concern- 
ed—by which expression I include Vakils as well as Pleaders—they 
have not such unqualified and absolute privilege as is accorded 
to their brethern in England [see in this connection Sullivan. v. 
Norton (1) , In re Venkata Reddy (2) In ve Negarki Trikamji (3) ; 
Bhaishankar v. L. M. Wadia (4) ; Emperor v. Purshottamdas (5) ; 
Upendra v, Emperor (6) ; Nikunja v. Harendra (7); McDonnell 
v. King Emperor (8)\. Iteis not defamatory to make imputation 
on the character and position in life of a witness, provided that 
the imputation*is made in good faith and for the protection of 
the clieat who has engaged the Advocate (see the gth Exception 
to section 499 Indian Penal Code). The presumption therefore is 
that a question asked in cross-examination making an imputation 
as: regards a witness affords no ground e ordinarily for a criminal 


(1) (1886) I. L. R, to Mad. 28. (2) (i911) L L. R. 36 Mad, 216. 
(3) (1894) I. L. R. 19 Bom. 340. (4) (1899) 2 Bom. L. R. 3. 

(5) (1907) 9 Bom, L. R. 1287. 

(6) (1909) I, L. R. 36 Cale. 37539 C. L. J. 250. 

(7) (1913) L L. R, 4r Cale, 514. (S) (19253 L L. R. 3 Ran. 524. 
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CRIMINAL. prosecution and that itis the duty of a, Court when complaint is 
‘gar made against an Advocate for having used defamatory words that 

ag Parere it should ordinarily be presumed: that the remark on question objec- 
KA ted to was made on instructions and in entire’ good faith, No 
Emperor: doubt there may be circumstances which may show that the ques- 

È. C, Ghose, F. tion or remark dbjected to was made wantonly or from malice 


or from piivate motive, but the greatest care ought to be taken to 
enquire into the circumstances and as stated in the Rdrigoon 
case (x) an opporttinity should be given to the party accused of 
such offence to offer explanations before summons is issued. “In 
this view of the matter and having regard to the state of the record 
before us we‘accept the statement that the offensive.question in this 
Case was asked in entire good faith and on instructions from the 
Muktear instructing the learned Advocate. At the same time 
there cannot be any: doubt that while Mr. Banerjee may have 
acted from a sense of duty towards his client and in entire good 
faith, he certainly failed to exercise his own discretion before he 
put.the question to Babu Anukul Chandra Mitter. It cannot: be 
too strongly insisted upon that while Counsel have their privileges 
they have also their responsibilities and they ought never to abuse 
their position or their privileges, Weare glad that Mr. Banerjee 
has expressed his deep regret that he should have caused any 
pain to the witness Anukul Babu and we are equally glad that 
Anukul Babu, who has been present in Court before us, has 
through his learned Vakil accepted Mr. Banerjee’s apology. In 
this view of the matter we think the proceedings against Mr. 
Banerjee should be quashed, and we accordingly make the Rule 
absolute. 


D, K, É. Rule madé absolute. 


(1) (1925) L L. R. 3 Ran 524. A 
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Present: Viscount Dunedin, Lord Shaw, Lord Sinha. 
and Sir Lancelot Sanderson. 


RAJA RAJESWARA SETUPATI alias MUTHURAMALINGA 
SETUPATI AVARGAL, RAJA OF RAMNAD 


v. 
MUTHANAN SERVAI alias TIRUNILAKANTAN SERVAI 


[ON APPEAL FROM THE Hic COURT or Jupicature AT MADRAS | 


Lease of melvaram rights— Liability for village officer's remuneration—Maniba 
swatantrams. 

The Raja of Ramnad, as zemindar, executed a cowlenama (lease) of certain 
„villages in defendant’s favour. The lease was, in effect, of the right tò collect 
melvaram from the tenants of the villages, The Raja was under an obliga- 
tion, and directly liable, to pay out of the gross yield nine per cent to the 
‘village officers as their remuneration (maniba swatantrams). The defendant 
lessee made these payments direct to the village officers. The Government 
having afterwards fixed salaries in cash for the village officers, the nine per 
cent became po longer payable to them by the Raja. The Raja accordingly 
claimed to recover from the defendant lessee the nine per cent of the gross 
produce, contending that the defendant had hitherto been paying the same 
over to the village officers as an agent of the Raja and that when the obligation 
of the Raja to make these payments ceased, the defendant lessee was thereafter 
receiving the nine per cent for the Raja’s use. The High Court, by a majority, 
disallowed the Raja’s claim, holding that ‘‘ the case was analogous to cases 
quoted where, a conveyance having been made of-lands under certain burdens, 
if from any extraneous cause the burdens disappear, the benefit accrues to the 
grantee of the lands and not to the grantor” : 


Held, by the Judicial Committee (reversing the High * Court) that the Raja 
was entitled to recover the nine per cent of the gross grain produce which repre- 
sented the maniba swatantrams payble to the village officers from the date when 
the swatantrams no longer became payable to them by the Raja, 

_ Consolidated appeals (by the Plaintiff) by special leave from a 
judgment and two decrees of the High Court, Madras, dated the 
6th january 1922, 


‘The appellant is the Raja of Ramnad and the respondent is a 
lessee of two villages on the appellant’s estate under two leases 
of 1894 each for a term of years. According to the custom and 
practice on the estate the Raja received 48 per cent of the gross 
produce in kind from each ryot or actual cultivator, the latter 
retaining the other 52 per cent. Out of the 48 per cent so 
received by the Raja, one-fourth or 12 per cent of the gross produce 
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was received by the Raja for certain purposes, namely, 3 per 
cent for: mahamais or charity and g per cent ; for maniba swatantrams 
or payments in kind to the village officers, the ‘balance 36 per cent 
being for the Raja’s sole beneficial enjoyment as landlord. The 
dispute in the present appeals relates only to the appellant’s 
claim in respect of the ’maniba swatantrams. The respondent after 
obtaining the leases collected the 48 per cent_ of the gross produce 
from the ryots, paid the 3 per cent set apart for charity purposes 
to the Raja, disbursed the 9 per cent to the village officers whom 
the Raja was liable to pay, and enjoyed the remaining 36 per 
cent as the assignee of the Raja’s share inthe produce. In rgrr 
the Government of Madras fixed the salaries of the village officers 
in cash and relieved the Raja of his liability to pay themin kind 
and in lieu of it added a. certain amount to the peshkush of his 
estate which additional amount provided the village service 
fund from which the village officers were thenceforth paid. The 
due by the respondent for faslis 1321 to 1324 under the leases of 
1894 fell in arrears and the appellant instituted against the res- 
pondent two suits in the Court of the Subordinate Judge of Ram- 
nad. The respondent raised various defences to the suits and 
pleaded in respect of the maniba swatantrams that they passed to 
him for the period of the leases as the assignee of the Raja’s mel- 
varam and that the Raja was not entitled to them. The Subordi- 
nate Judge on the 29th January t9r9 passed decrees 
in the suits in favour of the appellant. The defendant 
appealed to the High Court and confined himself in the appeals to 
the plaintiff’s claim in respect of maniba swatantrams. The appeals 
were heard by, Sir John Wallis, Chief Justice and Mr. 
Justice Sadasiva Ayyar, who differed on the question of the 
deféndant’s liability. The learned Chief Justice was 
of opinion that the plaintiff was not ‘entitled to the maniba 
swatantrams and that his remedy was to have the rent 
enhanced under the provisions of Madras Act 11 of 1894, 
Sadasiva Ayyar J. agreed with the Subordinate Judge and 
held that the plaintiff’s claim was rightly decreed. ` Asa result the 
defendant’s appeals were dismissed. He preferred further appeals 
under clause 15 of the eLetters Patent against the judgment of 
Sadasiva Ayyar J. ‘The appeals were heard by Sir Walter Schwabe, 
Chief Justice and Justices Coutts-Trotter and Kumaraswami 
Sastri. The Chief Justice and- Mr. Justice Coutts-Trotter. held 
that the plaintiff’s remedy was under Madras Act 1i of 1894 and 
that-he was not entitled to a decree for maniba swatantrams in these 
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proceedings. Kumaraswami Sastri J. differed from them and held 
that the plaintiff was entitled to the decrees which he had obtained. 
The defendant’s appeals were allowed in accordance ,with the opi- 
nion of the majority of the Judges on the 6th January t922, (see 
43 Madras Law Journal 158). The plaintiff moved the High 
Court, Madras, for leave to appeal to His Majesty in Council against 


. the judgment of the High Court dated the 6th January 1922 in the 


Letters Patent Appeals, but the learned judges (Schwabe, C. J. and 


. Coutts-Trotter and Sastri JJ.) refused to the plaintiff leave so to 


appeal. The plaintiff thereupon applied to His Majesty in Council 
for special leave to appeal, and leave was duly granted. 

The material facts-are set out in their Lordships’ judgment, and 
also in the report of the case in the Court below, (see 43 Madras 
Law Journal 158). 

DeGruyther K. C. and Narasimham for the Appellant. 

Dunne K. C. and Subba Row for the Respondent. 

The judgment of their Lordships was delivered by 


Viscount Dunedin : These are two suits which were brought 
by the Raja of Ramnad, as plaintiff against the cowledar, who 
held a lease of certain villages, as defendant. The two suits 
relate to two different villages. The date of the leases is 1894, 
and, there being no practical difference between them, it will be 
sufficient to quote one lease. : 

The lease, which is termed a cowlenama, was executed on 
the roth December, 1894, and was in these terms :— 

“Whereas cowle has been given to you for 30 ‘faslis from 
fasli 1303 last with a poruppu of Rs, 420-10-10 per fasli according 
to peshkash rate, in respect of Vahaikudi village situaté within the 
four boundaries mentioned below and attached to Kottakudi 
division, Rajasingamangalam taluk, which is of the extent 
of nanja seed land kalams 187-3-0 and punja- kurukkams 
3-0-0 whose .average per fasli for the aggregate ro faslis 
from fasli 1289°.to fasli r298 works ‘at Rs. 972-3-2, -you shall 
enjoy the same together with mavadai maravadai thittuthidal, ett., 
in the said village and duly pay the said poruppu amount of 
Rs, 420-10-r10, each fasli commencing from fasli 1303 last accord- 
ing to kistbund instalments whether youemake cultivation or let 
the lands or run waste and whether there be -or be not any yield. 
In default, you shall make payment with interest at t per cent per 
mensem from the date of default. You shall conduct repairs to 
the tanks, etc., in the said village. You shall be rendering accounts 
showing particulars of collections in respect of cultiyation made in 
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the village every fasli. Along with the said poruppu amount you 
shall pay the amounts for road cess, jari mghamai, dharma maha- 
mai, etc., tọ be fixed bearing on the aforesaid aecounts. In default 
of payment of the said poruppu amount, etc., you shall be liable 
to the following, viz., your being proceeded: against under Act 
VIII of 1865, the said village being liable to the said amount 
falling due, your having no concern in the avarampattai, etc., 
lease and proceedings being taken according to law in case of 
default in any part hereof. Yourself and your heirs are bound 
to cause to be rendered every year the services to the Devas- 
tanam temples and the palace which have to be rendered dur- 
ing the Navaratri and Sankaranthi and for dragging the car, as 
also to pay uluppai, etc., and you shall deliver possession of the 
village to the estate in the beginning of fasli 1333 when the 
cowle expires. To this effect is the cowlenama executed. An 
income of about Rs. roo is derivable from the said village in res- 
pect of Dharma mahamai, Jari mahamai, road cess, etc.” 

Then the particulars and the boundaries are set out. | 

In order to consider the import of this ase, it is necessary first 
to consider what was the state of affairs at 1894. It has been 
proved that the state of affairs was this. The grain on the 
estates was all brought to the granary, It was then divided. The 
cultivating tenants got 52 percent. ofthe grain. That left 48 
per cent, undisposed of. Of this, 9 per cent. was appropriated to 
pay the village officers and 3 per cent. was appropriated for vari- 
ous charities, ‘This left 36 per cent., which the raja kept for his 
own use. In tgtz, the Government relieved the zemindars from 
the charge’ of- paying the village officers. The defendants in 
these two cases fell into arrears and plaints were then started 
which asked for decrees for (r) the rent ; (2) the amount payable 
for the charities ; and (3) the amount which, prior to 1911, had been 
handed over to the village officers. A decree was granted for 
(1) and (2), and there is no question now raised aseto that. As to 
(3), that is to say the amount which was handed over to the village 
officers, it is admitted that the defendants de facto took the 
grain, but they pleaded that it was theirown under the terms of 
the lease. The- Subordigate Judge gave judgment in favour of 
the plaintiff for all three sums, On appeal the two Judges differed 
and therefore the judgment stood. Second appeals were taken 
under Letters Patent. Two of the three Judges before whom the 
appeals were heard held that the grain belonged tothe defen- 
dant under his ‘lease, and they therefore confirmed the decrees 
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of the Subordinate Judge as to (1) and (2), but allowed the ap- 
peal as to (3). _ i ; 

Appeal from that, judgment is taken to His Majesty in Council. 
The sole question therefore is: Was there a right to the 9 per 
cent. of the grain given to the defendent -under .the lease. After 
the relief of the zemindar by the Act of 1894 the Government 
raised the peshkash payable by the zemindar, by the following 
notice : 

“As the villages in the Ramnad zamindari are being grouped and 
fixed monthly salaries paid to the holders ofthe three village 
officers, headman, karnam and talaiyari or kdvalgar under section 
6 of Act II of 1894, and as these village officers are not in future 
entitled to swatantrams or Ivu manyams which they have been 
hitherto getting and which were deducted from the total beriz 
of the zamindari when the peskkash was fixed, the Government of 
Madras has resolved to raise the peshkash of the Ramnad zamin by 
Rs. 13,105 under section 27 (2) of Madras Act II óf 1894. You are 
therefore required to show cause in person or in writing on or before 


the 19th March next why the said sum divided rateably between ` 


the various portions of the zemindari should not be adopted and 
the same collected from you in addition to the present pesh- 
kash you pay.” 

This was obviously only done on the assumption that the 
zemindar was the person who benefited by the relief afforded. 

Now the lease is silent as to the ọ per cent. due to the village 
officers. The learned Judges who decided in favour of the defen- 
dant came to the conclusion that as the lease bore tobe of the 
village, it must be inferred that the 9 per cent. was transferred to 
the respondent, imposing on him an obligation to pay the village 
officers. They therefore thought that the case was analogous to 
cases quoted where,a conveyance having been made of lands 
under certain burdens, if from any extraneous cause the burdens 
disappear, the benefit accrues to the grantee of the lands and not 
to the grantor, 

Their Lordships do not read the lease in this sense. No 
mention being made expressly of the payments to the officers, 
the transaction must be looked at as a whole to see what wis meant 
to be done. Now, first it is certain that the officers, if they were 
not paid had a claim- against the zemindar and against him alone. 
They could not have sued the cowledar because there was 
neither privity of contract nor relation of tenure on which such a 
suit could have been based. It is therefore antecedently impro- 
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P.C. bable that the zemindar would part with a specific fund which he 
` 1927. had to pay to the officers to a third party, taking as his,security 
rE . the persongl „obligation of the third party te pay the officers. 


Raja of Ramnad ARI 5 } : 
v Further, it is admitted that the calculation of the average takings 


; Muthanan Servai, from the tenants put at Rs. 972 odd in the one lease, and Rs. 982 
Piscount Dunedin. in the other, was calculated on the 36 percent. only of the total 
— receipts of grain; and as the tenant was getting the lease for 
Rs. 420:0dd, and also getting waste lands which were unlet to 
tenants, and had only to pay about Rs, roo in the one case, and 
Rs, 120 in the other, for cesses &c., he was getting a very ample 

margin of profit. 

Then as to the clause with regard to the payment of the charity 
dues, which are admitted to be 3 per cent., this, it will be noticed, 
is not put as part of the rent, but as a separate payment. It was 
natural that the zemindar should wish the charity fund handed 
over to him, because he was the dispenser of the charities, a func- 
tion for which the cowledar would have been totally unfitted. 
The fact that special words as to the payment of this are put in 
makes it all the more significant that the question of the g per cent. 
was left undealt with. 

Their Lordships therefore come to the conclusion that the 
9 per cent. was not conveyed to the cowledar, that the de facto 
handing over of the grain by him was really done ad hoc as an 
agent for the zemindar, and therefore the claim of the cowledar 
to have a proprietory right in theg per cent, under a personal 
obligation to pay the village officers is quite unfounded in the 
circumstances, ? 

In this view it becomes quite unnecessary to discuss whether, 
if the view had been opposite; the zemindar would have been 
entitled to a sort of conditional equitable compensation by getting 
his rent increased under the provisions of the Madras Act II of 
1894. ; i 

Their Lordships wili therefore humbly advise His Majesty to 
allow the appeals in both actions and to restore the judgment of 
the Subordinate Judge with the costs.in the Courts in India. 
Under the Order in Council granting the appellant special leave 
to appeal, he'will pay the,respondent’s costs of the appeals to His 
Majesty in Council as between solicitor and client. - 
Chapman- Walker and Shephard; Solicitors for the Appellant. 
H. S. L. Polak ; Solicitor for the Respondent. 
K. J. R. Appeals allowed, 
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PRESENT : Viscount Dunedin, Lord Shaw and Lord Sinka. 


ABDUL WAHAB KHAN 
v. 


TILAKDHARI LAL AND OTHERS. 


[ON AFPEAL FROM THE HIGH COURT OF JUDICATURE AT PATNA] 

Joint Hindu family—Formal partition or arrangement merely for convenience 
of management—Separation in mess and residence, and exclusive collection 
of rent for over go years. 


Three brothers, members of a joint Hindu family, separated in food and 
residence more than forty years ago, and an arrangement was then come 


to, whereby possession of the lands was distributed between them, and the | 


lands were thenceforth in the separate and exclusive possession of each of 
the three co-sharers,. who separately collected the rents according to their 
respective shares, The question being now raised whether this was ‘merely 
for convenience of management or in pursuance of a formal partition of the 
estate, the Judicial Committee held, on the facts, (differing from’ the High 
Court) that the arrangement forthe exclusive collection of rent, etc proved 
that there had been a formal partition between the parties, 

Appeal by the Defendant from a judgment and decree of the 
High Court, Patna, (Sir Dawson Miller, Chief Justice and Mr. 
Justice Foster), dated the 6th March 1925, which reversed a 
decree of the Subordinate Judge of Monghyr, dated the 28th April 
1921, dismissing the plaintiff’s suit for partition. Í 

The facts are stated in the judgment of the Judicial Committee, 
The case in the Court below is reported in 89 Indian Cases 913. 


DeGruyther K. C. and Dube for the Appellant, 
Lowndes, K. C. and Raikes for the Respondents. 
The judgment of their Lordships was delivered by 


Lord Sinha: This is*an appeal from a decree of the High 
‘Court of Judicature at Patna, dated the 6th March, 1925, revers- 
ing a decree of the Subordinate Judge of Monghyr, dated the 28th 
April, rg2r. 

That decree dismissed a suit brought by the plaintiff, Tilak- 
dhari Lal (now respondent), against the defendant, Abdu] Wahab 
Khan, and others, for partition of an estate comprising the villages 
of Tetulia, Hardia, Belhanda and Dhamhare, and bearing Tauzi 
number 4,920 on the rent roll of the Collecter of Monghyr. The 
High Court decreed partition. 

That estate had originally formed part of a larger estate named 
Tappa Chautham, and received.its separate Tauzi number 4,920 
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when carved out of the parent estate~more than forty years ago. 
At that time its proprietors were. Hansaraj Singh, Bhukhan Singh 
and Totaram Singh, who formed a joint Hindu family. 

These three persons separated in board and residence in. or 
about 1876, and either then or afterwards separate accounts were 
opened for each of their shares in the estate Tauzi No. 4,920, un- 
der Act XI of 1859. The estate, however, was not partitioned under 
the Estates Partition Act, but the principal defendant (Abdul 
Wahab Khan) alleged that there was an amicable partition bet- 
ween the parties of the lands comprised in the said villages whereby 
(1) some of the lands were thenceforth .in the separate and exclu- 
sive possession of each of the three co-sharers, who separately 
collected the-rents from the tenants of those lands, (2) in respect 
of some others they collected the rents each according to his share, 
and (3) some waste or uncultivated lands held jointly. ` 

On the 15th May, 1888, Ram Kishun Singh, the son of Hansraj 
Singh (then deceased), sold to one Nawab Khan a three-annas 
share in the estate out of his one-third share of 5 annas 14 gundas 
6 dants, and thereafter Nawab Khan had-a stparate account opened 
in the Collectorate in respect of his purchase.. 

Plaintiff, Tilakdhari Lal, for himself and his deceased brother, 

also purchased, by a series of sale deeds from different co-sharers 
in Tauzi No. 4,920, shares which in the aggregate amounted to 
7 annas 2 cowries 534 dants, and in respect of which also a separate 
account in the Collectorate was opened. : 
_ He thereafter applied to the Collector fora partition of the 
estate No. 4,920 under the Estates Partition Act, but that applica- 
tion was opposed by Nawab Khan, and the Revenue authorities 
finally rejected it on the-3rd April, 1919. ` 

The plaintiff filed this suit for a partition of all the lands 
comprised in the said four villages by the Civil Court on the r4th 
January, 1920, against all the proprietors of estate No. 4,920. Such., 
partition would leave the estate an entire unit guo ad the Revenue 
authorities, but would’ nevertheless be binding as between the 
co-sharers themselves. j 

The principal contending defendant was Nawab Khan’s som ' 
and reprèsentative (now | appellant), whose estate is under the 
Court of Wards ; and on his behalf the suit was resisted on the 
ground that all the lands, with the exception of a small quantity 
of waste or uncultivable lands, had been partitioned amicably 
between the parties twice before, once as between the three original’ 
ptoprietors, when each branch divided the lands (with the exception 
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above named) into three several shares, and once again as between P: C. 
himself and his vendon . Toaz: 
Itis the first Partition which is important, as the second Abdul Wahab ‘eins 
depends on the first. The material issues on the pleadings ` 
wersi Tilakdhari Lal. 
(1) Whether the suit is barred by limitation. Lord Sinka. 


(2) Whether there has been a private partition, 

The Subordinate Judge found in favour of the defendant on both 
issues, and, inasmuch as the suit was for the partition of the whole 
of the lands, and not merely of the undivided waste, dismissed the 
plaintiff's suit. 


On appeal to the High Court this decision was reversed on 
the ground that the alleged partitions were not proved and that 
there had been no such adverse possession as could create a separate 
title in favour of the defendant. 


Their Lordships have therefore found it necessary to consider 
the whole of the evidence, both oral and documentary. 


It is an undisputed fàct that more than forty years ago, when 
the family separated in food and residence, some arrangement was 
come to between Hansraj Singh and his brothers whereby possession 
of by far the larger portion of the lands was distributed between 
them. With regard to some, it was arranged that the rents should 
be collected separately according to their respective shares ; with 
regard to others, that they should be in the exclusive possession of 
each co-proprietor. The plaintiff alleges that this was merely for 
convenience of management. The defendant asserts that it was in 
pursuance of a formal partition. 


The learned Chief Justice of the Patna High Court was of 
opinion that the present state of affairs may quite possibly be 
explained on either hypothesis, but he considered that certain 
‘facts pointed strongly to the absence of any formal partition having 
taken place, in particular the absence of any deed, document or 
writing in connection with such partition. 


That, no doubt, is an important fact to bear in mind. It has 
also been urged before this Board that the plots of land which are 
in the exclusive possession of the proprietors are described in rent 
receipts and zamindari papers as Aamat, which tends to show that 
they may have been taken without any formal division. But, on 
the other hand, there are other undisputed facts which point so 
strongly in the opposite direction that their Lordships have come 
to the conclusion that such oral evidence as there is in support 
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P, C. of a formal partition was rightly accepted as correct by the 
"1927. Subordinate Judge. : 
` ev pend . z 

Abdul Wahab Khan These facts are : 


(1) That the rents for definite and specific plots of land have 

A been paid exclusively to the several proprietors for so long a period 

Lord Sinha, without dispute and without any subsequent adjustment or 
ae distribution : 

(2) That there has been not only this appropriation of rents 
for separate plots, but when some of these were compulsorily 
acquired for a railway in 1903 under the Land Acquisition Act, the 
compensation monies were separately paid and appropriated by the 
separate proprietors who had been previously collecting the rents 
in respect of those lands ; 

(3) When a Record of Rights was prepared of these villages 
under the Bengal Tenancy Act and finally published in 1903, the 
plots referred to in (x) and (2) were recorded as being the separate 
property of their respective landlords, without any dispute or 
controversy on the part of the others ; and ` 

(4) The very appearance of these separated holdings, £. e., the 
plots from which rents are collected exclusively,on the map prepared 
for the purposes of this case, which lie not in three compact blocks 
but in many cases isolated and scattered, seems to negative the 
theory that the arrangement for exclusive collection of rent was for 
convenience of management. 

For these reasons their Lordships will humbly advise His 
Majesty that the judgment of the High Court should be set aside 
and the judgment of the first Court restored, with costs in both 
Courts and the costs of this appeal. This will be without prejudice 
-to the right of the plaintiff to sue for partition of the lands which 

- are admittedly still undivided. 

H. S. L. Polak : Solicitors for the Appellant. 

Watkins and Hunter : Solicitors for the Respondents. 

° Appeal allowed, 


v. 
Tilakdhari Lal. 


K.J. R. 
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CRIMINAL REFERENCE. 


Before Mr. Justice Suhrawardy and Mr. Justice Cammiade. 


EMPEROR CRIMINAL. 


_IRJAN AND oTHERS* March, 8, 9, 14, 


Retrial—Jury—Inualid constitution, 

When one of the jurymen who gave the verdict was a person who was not 
entitled to sit on the jury as not being summoned, the Court was not properly 
constituted, and his verdict cannot be sustained. But if the verdict be in accord- 
ance with the facts of the case, the High Court will not order a retrial. 

Reference under section 307 of the Code of Criminal Procedure. 

‘The material facts appear from the following 


Reference. 
“A concise statement of the case for the prosecution. 


“On 16th May 1926°at about 2-30 A. M. some 8 to ro men got 
into the middle room on the davaghar of Nabin Dey of Hazim 
within P. S. Karimganj, where his wife Mokshada, his sons 


‘Gopesh, (a young man of about 22) and Saday (a little boy of 4 


years) and his daughter-in-law, Snehalata (wife of his eldest son 
Jogesh) slept on that night and his utensils, trunks and boxes 
were kept, by cutting open the mat door of the cook room which 
was adjoining to it and the mat door which was the door of 
intercommunication between the middle room and the cook room, 
Mokshada was first arouse! from sleep and she ‘found the room 
fully lighted and some men inside it armed with lathis and daos, 
She then aroused her son Gopesh from sleep and both raised an 
alarm. The dacoits ordered them to keep quiet and to show them 
their valuables but they went on crying out and were both severely 
beaten by them. Gopesh got 8 lathhi blows on several parts of his 
body and Mokshada got 5 injuries of which one was grievous 
(the terminal bone of her left thumb was broken) and another was 
an incised wound in the left side of her head towards the front 
caused by a dao. Snehalata, a girl of 10 gr rt woke up dbout that 
time and began screaming and she was also given a slapor a 
fist-blow in one of her cheeks and she fell down stupefied. The 
dacoits then took away the ornaments which the girl had on her 


# Criminal Reference No. 72 of 1926, by D.P. Ghose, Esq, Additional 
Sessions Judge of Sylhet, dated 7th December, 1926, f. 
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CRIMINAL. person, the contents of the trunks and box, including money and 
1927. the utensils which were in the room. Napin slept with a ro year 
aes: old son of his-in the eastern ghar in the éa7i* but he could not 
mperor , : d 
v come out, the door of his ghar having been closed from outside 
Irjan. 


and joined in the cries of the ‘other inmates of the house. Some 
of the neighbours (he had a few neighbours) came to the dari, on 
hearing the cries, shouting and the dacoits decamped. Gopesh 
recognised 5 of the dacoits whom ‘he knew from before by names 
and Mokshada could identify them if she saw them, ‘They said 
so to the neighbours who came immediately after the occurrence, 
to the Sarpanck who was brought to the dari during the night and 
to other witnesses in the morning. ‘The six accused were sent up 
by the police after a test identification parade of 8 suspects, mixed 
up with other Musalmans, had been held and Mokshada had 
identified 5 of them, 

“3. Charge—The six accused have been charged under sections 
395 and 325/34 Indian Penal Code and accused Abdul Wahid 

. alias Kantai under section 397 Indian Penal Code also, 

“4. Gronds for Reference—The verdict? of not guilty returned 
by the majority (3 Musalmans) of the jurors is against the weight of 
evidence, It appears to me to be perverse and in my opinion the 
ends of justice require this Reference. 13 witnesses have been exa- 
tiined on the side of the prosecution including the Sub-Inspector 
of Police who investigated the case and ‘of these witnesses, Gopesh, 
Mokshada and Snehalata P, Ws,-2, 3, and 4 witnessed the occurrence 
and were beaten by the -men. P.W.8 Raman Ram, P. W. 9 
Kutiram, and the Sarpanch Babu Ram Ch, Dutta P. W. 1, came 
to Nabin’s house immediately after the occurrence, saw the wound- 
éd inmates and the condition of the house. They also heard from 
Gopesh that he had recognised some of the dacoits and the names 
of 5 of them-and from Mokshada that she would be able to iden- 
tify some of them if she saw them. Then-in the morning P. W.-2 
Harendra Kumar De Purkayastya heard of the dacéity and wrote 
dut'the telegram which the Sarpanch sent to the officer in charge 
of the Karimganj thana-and Babu Labanya Charan De Purkayastya 
heard of the dacoity and got the names of 5 of the ‘accused from 
Gopesh as having been recognised by him in the gang of the 
dacoits. In the afternoon’ the \investigating ‘Police officer came 
to Nabin's house, held an inquest of injuries of the 3 wounded 
persons, examined them and set them to the hospital for medical 
examination and treatment, He found the mat doors cut open, - 
the wooden door of the eastern side partly broken, the trunk 
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and the boxes lying open and broken denuded of their contents, 
got no utensils in the house and secured a burnt torch and 2 lathhis, 
None of the witnesses Was in any way connected with Nabin or 
bore any grudge against any of the accused, The Sarpanch, 
Harendra Kumar Deand Labanya Babu are evidently men of 
position in the village, and so far as Labanya Babu is concerned, 
he is the zeminder of Dasgram and maintains a position of dignity. 
He does not visit anybody’s house and hardly mixes with anybody. 
Though there dre slight discrepancies between what the witnesses 
said here and what they stated before the Daroga but their evidence 
appears to be substantially “true, In the Sessions Court facts in 
detail are elicited by the Public Prosecutor and it is nothing unusual 
that certain facts which are not found to have been mentioned 
either before the Daroga or in the committing Magistrate’s Court 
are placed on record here. Some exaggerations are also often- 
times made in the Sessions Court but that is no reason why 
the prosecution case should be altogether discarded, In this case 
accused Anjab was sought to be connected with the grievous 
hurt and accused Abdel Wahid alias Kantai with the cut in the 


head of Mokshada in this Court though, as the Daroga says, such a. 


case was not set up when‘he investigated the case. There can, 
however, be no doubt that Gopesh named the 5 accused, namely, 
Irjan, Anjab, Hatim, Arni and Abdul Wahid alias Kantai from 
the beginning to the end, As far as accused Iusuf (he had 2 
previous convictions, according to his own admission in the 
Magistrate’s Court) is concerned, he could not give his name to 
Labanya Babu but from the description he gave Labanya Babu 
took him to be Iusuf and he was identified by Mokshada at 
the test identification, 


“The accused simply pleaded not guilty but the learned pleader 
who defended them made all sorts of suggestions but there is not 
an iota of evidence in support thereof. In the first place it is 
suggested. ‘that both the wife and the daughter-in-law of Nabin 
were of lose character and youngmen including the Sarpanch 
used to visit his house and on the night of the occurrence there 
was a fight between the lovers. Then when the learned pleaders 
saw that the wife of Nabin was an elderly woman without any 
personal charm about her, they passed on to the daughter-in-law 
as the object of love and suggested that some bad characters 
came on that night to have illicit connection with her. but appa; 
rently the daughter-in-law is, accordingly to the jurors, was between 
to and rz and has not yet attained puberty. She is a little girl of 
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ordinary growth and stature and love-making is out of the ques- 
tion with her. As regards the accusation of the accused as hav- 
ing taken payt.in the dacoity, the suggestions «were that Gopesh 
had quarrelled with Kantai and there were fights in connec- 
tion with several incidents, such as theft, rioting and rescue of ` 
cattle, each of which was a criminal offence, but they have all 
been denied by Gopesh and there 1s no evidence on the point. 
Such being the circumstances, there is absolutely no reason to 
disbelieve the prosecution case. 

“The defence laid a special emphasis on the improbability of men 
known to the male members of the dacoited house taking part in 
the dacoity but this is quite a handy plea to influence the jury. 
Such men, I shall think, are in a more advantageous position 
because of the possibility of such a plea being taken up. 

“The defence also made much capital of the non-examination of 
one Muslim Ali who is said to have come during the night and 
questioned Gopesh if he recognised any of the dacoits. The evi- 
dence is that when Muslim Ali came and questioned Gopesh if he 
recognised any of the dacoits, Gopesh was not in a fit state of mind 


‘to give any answer to him and he then left the place. (Gopesh in 


consequence of the severe beating he received at the hands of the 
dacoits fell dowti in a semi unconscious state in the courtyard just as 
he came out of the ghar on the neighbours coming there and 
water had to be poured on his head and he took sometime to be 
collected). The Daroga also gave the explanation that his son 
was a police suspect and was the friend of accused Abdul Wahid 
alias Kantai. 

“o, Recommendation—Regard being had to the evidence and the 
circumstances of the case I take the minority verdict to be 
correct and in my view allthe accused should be convicted of 
the offence of dacoity under section 395 Indian Penal Code, I 
don’t think that the charges under section 325/34 Indian Penal. 
Code against all and under section 397 Indian Penal Code against 
Abdul Wahad alias Kantai are maintainable. In my opinion the 
grievous hurt inflicted on Mokshada could not have been in 
furtherance of the common intention of all the men in the gang: 
The bruises, according tg the Doctor, were caused by sticklike 
things and the two lathies which were produced in Court were 
also like sticks. ‘The cut was also not of a severe type. From these 
circumstances, I am inclined to think that the common intention 
was not to cause any grievous hurt. 

The accused shall remain in dujat as before.” 
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Moulvi M. S. Nasim Ali and Babu Anil Chandra Roy Chow- 
dhury for the Accused. ° 
Babu Sures Chandra Talukdar for the Crown. be, 


The judgment of the Court was as follows : 

This is a Reference under section 307 Criminal Procedure Code 
against the divided verdict of the jury ina case under section 395 
Indian Penal Code. The jury were divided in the proportion of 
3:2. It happened that one of the jurymen who gave the ‘verdict of 

‘not guilty was a person who .was not entitled to sit on the jury. He 
had not been summoned. The Reference has been made on the 
ground that the Court was not properly constituted and that there- 
fore the verdict of the jury should be treated as a nullity. The Refer- 
ence has also been made on the ground that the verdict of the jury 
is against the weight of evidence. We entirely agree that as the 
Court was not properly constituted, the verdict of the jury counts 
for nothing. We have, however, been taken through the record 
of the case and we find that although the verdict cannot be sus- 
tained on one ground under the law, stillit is in accordance with 
the facts of the case and we should not be justified in ordering a 
retrial. The dacoity took place in the middle of the night on the 
15th May 1926. The son of the owner of the house named Gopesh 
is said to have recognised five of the accused. persons among the 
dacoits and his mother is said to have recognised one of the 
dacoits. The sixth accused isa person who was identified by the 
mother at a test identification held by the Court béfore the trial. 
All the accused persons are local men known to the complainant and 
his family. Itis very unlikely that men known to the people of 
the house would commit a dacoity without taking precaution to 
disguise themselves. The inference arising from the fact that the 
dacoits are said not to have been disguised is further strengthened, 
as faras the present accused are concerned, by the fact that 
when the polices arrived in the village on receiving information, 
they found all these men at their houses. There is the further 
corroboration in the fact that although the police arrived within a 
few hours of the dacoity, nothing was found in the house of any 
of these men, The complainant Gopesh geems to have been of a 
suspicious nature. He says that a few days before the occurrence 
he returned from Karimganj with Rs. 6o which his brother had 
given him to carry home, and’ that he spoke of it to two of the 
accused on the way and that in answer to this question he told 
them that he had this money with him. He further said that a day 
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or two later the. accused Kantai was moving about near his house 


and that this roused suspicions in his mind and that he questioned 
him asking him what he was doing near his House and Kantai toli 
him that he°wàs looking for his pony, Gopesh says that he told Kan- 
tai that it was not likely that his pony had strayed near his house. 
He apparently showed considerable annoyance at Kantai being near 
his house because he says that Kantai asked him what right he had 
to be annoyed at his presence near his house. We fin] therefore that 
Gopeswar had suspicions before the occurrence at his house and 
therefore it was quite likely that he would name the persons against 
whom he had formed suspicions. Identifications made at night 
during the occurrence such as dacoity when blows are struck and 
the people are terrorised, are generally of very little value. Tak- 
ing this along with the other circumstances, we think that any jury 
would be right in refusing to believe such identification. As regards 
the identification of the six accused persons by Gopesh’s mother 
outside the Courthouse, that matter is very easily “explained. 
The six accused persons were lined up outside the Court with 
other persons found there, It does mot appear that any of 
the other’ persons belonged to the neighbourhood of the com- 
plainant and therefore the complainant’s mother could have no 

difficulty in pointing out these men who belonged to her own 
neighbourhood as she must have known them at least by sight. In 
all these circumstances we do not think that there should be 
retrial. The Reference is rejected. The accused are acquitted and 
will be set at liberty. T 


ATM. Reference rejected. 
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APPELLATE CIVIL. 
Before Mr. Justice ee and Mr. Justice D. N. CRANE. 


SRIMATI CHARU BALA DASI AND OTHERS . Civi. o 


v. j ` : 126: 
y p w 
SRIMATI NIHAR KUMARI DASI AND oTHERS* August, 24, 


Court of appeal, power of—Civil Procedure Code (: Act V of 1908), O. gt R, 33— 
Alternative prayer in plaint—~One relief refused—Mesne pene eae 
limitation—Dispossesston not by landlord, 
` Rule 33 of order 41 of the Code of Civil Procedure is’ primarily intended for a 

contingency, such as when there are‘two alternative prayers made by‘the plaintiff 

he may be well satisfied with one of the reliefs obtained by him, But, if on appeal, 
that relief. is denied to him in justice the plaintiff ought to be.given the other 
alternative relief if the findings arrived at by the lower appellate Court justify such 

a decree : Gangadhar v. Banabashé (1) 

If the plaintiff is entitled to the alternative relief, namely, declaration of title 
to, and recovery of poSsession® of land, as prayed for in the plaint, when a decree 
is made under O. 41 R, 33 of the Code of Civil Procedure, he should get all that he 
is‘entitled to under the judgment arrived at by the Court of epee) and he is 
éntitled to get mesne profits, 

~ Special rule of limitation has no application where the dispossession from the 
jote land was not made by landlord. 


Appeal by the Defendants. 
‘Suit for declaration of title &c. 
The material facts appear from the judgment. 
Mr. Amarendra Nath Bose and Babu Sures Chandra Mukerji 
for the Appellants. 
Babu Gopendra Nath Dass for the Kenii, 
The judgments of the Court were as follows : 


Chakravarti, J :—This is an appeal by defendants Nos. 3 to 8 
and arises out of a suit for declaration of the plaintiffs title and 
for recovery of possession of certain land described i in the schedule 
to the plaint with mesne profits. The facts shortly stated are 
these : Defendant No. ro and one Surja were the owners of a jote 
consisting of 2 bighas 16 cottahs of land. ‘They sold it to défendant 


August, 24. 


-~ * Appeal from Appellate Decree No. 1513 of 1924, against- the decree of 
A. L, -Mookerji Esq, Additional .Distcict-Judge of Midnapore, dated the 27th 
March, 1924, modifying that of Babu Santosh Sil Banerjee, Munsiff, 2nd Court, 
of Midnapore, dated the 27th July, 1923. 

Q) (1914) 22 C, L. Je 390. 
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Civin. No. g on the 6th May rgro. Defendant No. gin his turn sold the 
1926. ` land on the 11th December 1916 to the plaintiff with a condition 
ee that if the purchaser was ousted or otherwise deprived of the land 
Srimati Charu Bala ; . 
Dasi the purchaser would be entitled to recover the amount paid as 
* Srimati Nihar consideration with interest, 
Kumari Dasi. Defendant Nos. 3 to 3 contended that they were tenants of the 


Chakravarti, ¥. land in suit, which formed, according to them, part of a tenure of 
—~ ` 22 bighas odd. They further alleged that defendants Nos, ro and 
Surja held the land under them. It was further alleged. that 
defendant No. to and Surja held the land through defendants 

Nos, r and 2, 

: The Court of first instance came to the conclusion that the 
plaintiff had failed to show ‘that the land in suit formed a holding 
belonging to defendant No. ro and Surja, He held that the land 
was really part of the tenancy set up by defendants Nos. 3 to 8. 
In that view the learned Munsiff gave a decree to the plaintiff 
for the recovery of the money under the condition in the conveyance 
to which I have already referred, This. decree for money was 
made against the defendant No. 9. 

‘There was an appeal against that decree by’ defendant No. 9. 
In that appeal the plaintiff as also the other defendants were 
impleaded as respondents. ‘The learned Additional District Judge 
who heard the appeal came to the conclusion that the land in suit 
really formed part of the holding which belonged to defendant 
No. ro and Surja, and that it was in fact the holding-of 2 bighas 
and 16 cottahs which was sold by defendant No. ro and Surja 
to defendant No. ọ who also in his turn sold it to the plaintiff. 

The. points .which were urged on behalf of the defendant 
appellant in the Court of the learned Additional District Judge 
were whether the land in suit formed the jote of two bighas 
16 cottahs and as such belonged to the plaintiff, whether the, 
plaintiff's suit was barred by general or special law of limitation and 
‚to what mesne profits, if any, the plaintiff was entitled. 

On the rst ‘point the lower appellate Court came to the 
conclusion ds I have stated that the land in suit was really the land 
of the jote of two bighas and 16 cottahs and therefore the plaintiff 
had acquired a good vitle under his conveyance. The learned 
Additional District Judge further held that the suit was not barred 
by limitation. On these findings he reversed the decree of the 
learned Munsiff and gave a decree to the plaintiff for the recovery 


of possession of the land in suit with mesne profits which he 
assessed at Rs. 68-14-6. i ' 
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In appeal before us 'the ledrned Advocate for the appellant has 
urged, first, that the learned Additional District Judge had no 
authority under order ‘41, rule 33 to make a decree in favour of a 
plaintiff who had preferred no appeal against the decree of the 
first Court ; secondly that the suit was barred by the special law of 
limitation ; and lastly that at any rate the learned Additional 
District Judge ought not to have given any decree for mesne 
profits. As to the first point it appears to us that the learned 
Additional District Judge was authorised under the provisions of 
order 41, tule 33 to pass a decree on the findings arrived at by him 
in favour of the plaintiff who brought the suit with alternative 
prayer either for recovery of possession of the land in suit with 
mesne profits or if that fails for recovery of the compensation due 
under the condition in the conveyance, when the learned Judge found 
that the plaintiff was not, entitled to the alternative prayer which 
was „granted by the Court of first instance it was his duty to grant, 
if the findings justify, the other relief in order to ‘adjust the rights 
of the parties in accordance with justice, equity and good conscience 
as was pointed out inthé case of Gangadhar Muradi v. Banabashi 
Padihari (1). It appears to me that rule’ 33 of order 41 Code of 
Civil Procedure is primarily intended ‘for a contingency like this, 
when there are two alternative prayers made by the plaintiff he may 
be well -satisfied with one of the reliefs obtained by himi. But if 
on appeal that relief is denied to-himin justice the plaintiff ought 
to be given the other alternative relief if the findings arrived at by 
the lower appellate: Court justify such a decree. ‘I think. therefore 
the first point fails. ~ i ' 

As regards the second point it appears that there is a clear 
finding by the learned Additional District Judge that the disposses- 
sion was practically made ‘by defendants Nos. x and zand not by 
,tandlord. That being. so „the. special rule - of- sw has na 

application. s Ere 

As to the last pole it appears to me -that if the plaintif i is 
“entitled to the alternative relief as prayed. for inthe plaint there is 
no reason why when a -decree is -made under order: 41, rule 33, 
Code of Civil Procedure the plaintiff- should-not get all that ‘he ‘is 
entitled to under the_judgment arrived ‘at«by the Court of~ TPN 
below. 

The result is that this appeal fails and is dismissed with costs. 
“Panton, J:—I hd 
ÀT M. l 


=a ba ` 


Appeal distdaed. 
(1) (1914) 22 c LJ. 390. Bf eae 
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Before Sir George Claus Rankin, Knight, Chief Justice, 
and Mr. Justice S. C. Mallik. 


a ' SUKUMARI MITRA ` 
V. 
KINU MANDAL AND.OTHERS* 


Rent, enhancement of —Kabultat, construction of —Measurement, 


A jama of Rs. 6-8 as, was held under the landlord and the object of the 
Kabuliat was to increase the rent by 14 annas, This Rs, 7-6 as, was in respect of 
about 3 pakhis of land “ as per boundaries of the different lots given below,” In 


“the document after a reference to different Kists came the sentence ‘‘ when you 


would measure the lands we shall pay rent, without any objection, for lands found 
out by your measurement, in accordance with the prevailing rate of tenants holding 
similar class of lan 

. Held, that the’ Kabuliat- was a contract by which the tenant went on for the 
present at a fixed jama fora fixed land but there was a right in the landlord to 
alter that position and to claim prevailing rate for the actual amount of land in 
the tenant’s possession, 


„ That the landlord had to ascertain by measur&ment whether the tenant had 


gone beyond certain boundaries, 


A That, if the landlord insisted upon having a measurement, he might do so and 
then, when he did so, the whole thing was to be reassessed on the basis of the 
prevailing rate for lands of the same plots, 

` Appeal by the. Plaintiff (Landlord). 
Suit for enhancement of rent. 
‘The material facts appear from the judgment: 
Mr, Samarendra Kumar Dutt and Babi Tarakeswar Mitra for 
the Appellant. na 
Babu Prafulla Kamal Das for the Respondents. 
The judgments of the Court were as follows ; 


Rankin, C. J :—In this case the question arises whether the 
plaintiff landlord is entitle to an enhancement as against the 
defendant of the rent of the tenancy. . 

At the trial Court the plaintiff referred toa Kabuliat but it ‘was 
not until the case came before the Court of appeal that the 
Kabuliat was laid before the Court ; and, in my judgment, the first 
question before us is to construe this Kabuliat and find out what 


-it means, . mt aa 


* Appeal from Appellate Decree No, 380 of 1925, against the decree of 
M. C. Ghose Esq, District Judge of Jessore, dated.the 14th January, 1925, 
modifying .that of Babu Raman Chandra Banetji, Munsiff, 3rd Court, of Narail, 
dated the 19th September, 1923. 
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‘There are two clauses which require careful attention. -It is 
quite clear that the ténant held a jama under the landlord of 
Rs, 6-8 annas. It is quite clear that the rent had been changed 
and it is. quite clear that the object of this.Kabuliat is to increase 
the rent by 14 annas to the sum of Rs..7-6 annas; and what 
is stated is that this Rs. 7-6:annns is in. respect of about 
3 pakhis of land ‘‘as per boundaries of the different lots given 
below.” Now, if the document had stopped there that would have 
been a very. plain case indeed. It would have been as clear a case 
as could be imagined of a kind that is generally known as a 
consolidated jama and it would ‘have been quite hopeless for the 
landlord to expect to get an increase of rent for additional area 
without proving that the tenant was in occupation beyond. the 
specific boundaries which were there laid down. Now, that isa 
fact which it seems quite probable was noticed by whoever drew 
up this document or assented to this document, and a little later 
in the document after a reference to different kists there comes 
this sentence (the whole “lispute in the case to my mind is as to its 
meaning) ‘ when you would measure the lands we shall pay rent, 
without any objection, for lands found out by your measurement, in 
accordance with the prevailing rate of tenants holding similar class 
of lands.”. It seems to me that the Court has to ask itself 
—Does that mean that if at any time there isa measurement 
and the tenant is founl to be cultivating lands outside the bounda- 
ries -he is then to pay the agreed jama of Rs. 7-6 annas for his 
original area s the prevailing rate for the additional amount, or 
does it mean that it is to be at the option of the landlord to have the 
whole thing measured and accurately ascertained and to have the 
jama fixed for the whole thing at the prevailing rate ; in other words, 
superseding the arrangement as to Rs, 7-6 annas altogether. Now, 
“tis not at all ‘easy to make up one’s mind as between those two 
constructions. The document to my mind is highly ambiguous, 
but it does seem to me that if you want to find out whether a tenant 
has gone beyond certain boundaries you would not do it in a case 
like this by measurement, At the time of this Kabuliat no 
measurement was made, The reference is to boundaries*and if 
you want to see whether the tenant strayed Beyond those boundaries 
you will do that by comparing his present holding with the boun- 
daries ; but the measurement would be of no service in this case 
for the purpose of ascertaining whether or not there is an excess. 
_ The only suggestion that could be made of that sort would be ‘to 
see whether or not the land was more than about 3 pakhis of land. 
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Ci. I think, on the whole, that the best coastruction of this document 
1927. is to say that it means that if the landldrJ insists. upon having a 
—_ 


measurement he may do so-and then when he does so the whole 

v thing is to be reassessed on the basis of the prevailing rate for lands 

: Kinu Mandai of the same plots; in other words, I read this document as being a 
Rankin C. F. contract by which the tenant goes on for the present at a fixed jama 
E for a fixed land but there isa right in the landlord to alter that 
position and to claim prevailing rate for the actual amount of land 
in the tenant’s possession. That is certainly not a hard bargain 
because the landlord under that can get rent for no. more than the 
tenant is actually occupying. What is more, he can get no higher 
rate than other tenants already pay. There can be no doubt 
whatever that that isa very reasonable bargain to make. In my 
judgment, that construction is rather more in agreement with the 
words used than the other possible construction. That: being so 
and as the plaintiff cannot ask for more in this appeal than what 
he obtained from the first Court, the decree of the first Court nongki 
to my mind to be restored, . 

Under this contract the prevailing rate is the prevailing rate at 
the time and consequently we do not really have to enquire whether 
there is any ground for saying that the commissioner took three 
years’ average or did not take it. We are quite satisfied that 
Rs, 2-2 annas per pakhi is a good and valid finding with reference 
to the prevailing rate and not in any way unjust. 

For these reasons I am of opinion that this appeal must succeed, 
The judgment and decree of the lower appellate Court must be 
set aside and those of the Court of first instance restored and 
affirmed with costs here and in the lower appellate Court. 


Mallik, J :—I agree. 
A. T, M, ° Appeal allowed, 


Sukumari -Mitra 
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Before Sir George Claus Rankin, Knight, Chief Justice and 
Mr. Justice D. N. Mitter, 


JONAB BISWAS 
v. 
SIVA KUMARI DEBI AND ANOTHER.* 


Evidence—Admissibility—]ama Wasil Baki papers—Evidence Act (T of 1872), 


Secs, 32, 34—New point at alate stage of the case—Reni, if enhanceable— 


Patta, construction of. 


Jama Wasil Baki papers, in the absence of circumstances mentioned in sec- 
tion 32 of the Evidence Act, such as in the absence of proof that the writers or 
the makers of the entries therein, at the date of the trial, were dead or could not 
be procured without unreasonable expense or otherwise, are evidence which in 
the presence of other substantive evidence may be used as’ corroborative but can- 
not be regarded as proving any fact by itself. 


Every discouragement should be given to an invention of new points at a late 
stage of the case—points which might have been met if taken properly by adduc- 
ing further evidence, 


When it was found that the Jama Wasil Baki papers were evidence, the tenants 
could not be prejudiced because they did not object to their admissibility. 
The evidence having come in, at a late stage,’ as a matter of argument 
arose the question of its effect. ý 


In the absence of proof of facts mentioned ` in section 32 of the Evidence 
Act, an appellate Court should find whether or not there was any real conten- 
tion that the writer was still alive and if so would grant a remand in favour 
ofthe landlord sooner than see his claim defeated by the omission of the 
evidence on such a point. : 

Prima facie the rent is liable to enhancement unless the landlord has preclud- 
ed himself by contract from such enhancement. There should be definite 
materials in the datta before a Court comes to the conclusion that the common 
law has. been excluded. 

A landlord is not preciuded from enhancing the rent of his tenant although 
in the afta it was stated that the tenant was to hold from ‘generation to gene- 
ration’, that ha was not to get remission of rent and that he should pay cesses 
separately and in addition to rent.Krishnendra v. Kusum Kamini(1) referred to. 

Appeals by the Tenants. 

Proceedings under section rog of the Bengal Tenancy Act. 

Babus Tarakeswar Pal Chaudhuri and Gyan Chandra Ray 
for the Appellant. 

*Appeals from Appellate Decrees Nos. 6 to 18 of 1925, against the decrees of 
Bejoy Gopal Chatterjee Esq, District Judge of Nadia, dated the 17th June, 1924, 


affirming those of Moulvi Md, A. Azzam, Assistant Settlement Officer of Krishna- 
gar, dated the 27th July, 1933. 


G) (1936) L. R. 54 i A. 48 aA 18 i 
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Dr.. Sarat Chandra Basak and Babu Urukvamdas Chakraburtty 
for the Respondents. -> . ° 
The judgments of the Court were as Tes 


Rankin, C. J.:—In this case there are thirteen appeals aris- 
ing out of the same set of facts: In the course of settlement the 
matter had been tried in the first instance by the Settlement 
Officer and then went on appeal to the District Judge of Nadia. 
In the proceedings under section ros of the Bengal Tenancy Act 
and in the record of rights the tenants had been recorded as occu- 
pancy raiyats. When the landlord applied for settlement of fair 
rent the tenants maintained that they were really holding on mok- 
rari terms and they claimed under section 50 of the Bengal 
Tenancy Act, that they had paid rent at the uniform rate so long, 
that they were entitled to the presumption that they were tenants 
at a permanent rate of rent. It would appear that for the years 
1886-1887 the landlord produced Jama wasil baki papers whigh pur- 
port on the face of them as evidence to ‘show that for these years 
a different rate of rent was applicable to these tenancies. Now the 
question is whether the learned District Judge has correctly dealt 
with the contention that these Jama wasil baki papers (in the ab- 
sence of proof that the writer or the maker of the entries therein 
at the date of the ‘trial was dead or could not be procured 
without unreasonable expense or was otherwise such a person 
as is contemplated by section 32 of the Indian Evidence Act) 
merely amount to evidence under section 34 of the Indian 
Evidence Act, that is to say, evidence which in the presence 
of other substantive evidence may be used as corroborative 
but -which cannot be regarded as proving any fact by itself. 
Now the position is that there was no proof that the writer was 
dead or any of the other facts required by section 32 as the evi- 
dence stood. Therefore the position was that the Jama wasil baki 
papers were admissible because they were admissible under sec- 
tion 34. But there was no other evidence which ‘enabled the 
Court to base upon it a finding to the effect that their contents were 
true and proves the facts alleged by the landlord. What the 
learned District Judge did is this : he said first of all that that was 
not the objection taken béfore the Settlement Officer ; he said 
secondly, that was not the objection taken before him. It appears 
that the memorandum of appeal before the District Judge contains 
as prounds ‘first that the entries were not admissible and secondly 
that their evidentiary value was not sufficient to rebut the pre- 
sumption under section 50 of the .Bengal,‘Tenancy Act. The 
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learned Judge’s view accordingly was that- if the express point had 
been taken that these entries were admissible but were only 
admissible as covtoborative evidence, in -the absense of proof of 
some fact within section 32 of the Indian’ Evidence Act then 
what he should have done would have been this: He. would have 
found whether or not there’ was -any’ real contention that the 
writer was still-alive and if so would -have ` granted a remand in 
favour of the landlord sooner than see his claim defeated by the 
omission -of the evidence on such a point. But the learned 
` -Judge said because this exact point had not been taken he would 
not order a remand and he proceeded upon. this'evidence which by 
„law is not substantive evidence at all as though it were substan- 
tive evidence. He said he should do that by refusing to allow the 
tenant to take the point since it was not properly taken in the 
memorandum of appeal. Speaking for myself I cannot - uphold that 
way of dealing with this matter. To my mind it is very necessary 
that every discouragement should be given to an invention of new 
points at a late stage—points which might have been met if taken 
properly by adducing® further evidence. But even so I do not 
think that the District Judge’s way of dealing with this matter can 
be'supported. The moment it was -shown that the Jama wasil baki 
papers were admissible at that moment it became evident that the 
-tenants could not be prejudiced because they did not object to their 
admissibility. The evidence having come in at the end- of the 
day, as a -matter of argument arose the question of its effect, and it 
may be that the exact point was not argued before the. Settlement 
Officer. But the documents were attacked.in the memorandum of 
appeal—they were attacked as inadmissible in evidence altogether 
and also upon the ground that their. evidentiary value was not 
sufficient to rebut the presumption under section 50, What the appel- 
lant meant by that, one cannot of course say but that is an exact 
description of the objection which was ultimately urged: because 
the evidentiary value of those documents was this that they -were 
corroboration simply and could not base any finding.of. fact. The 
memorandum of appeal being. in that form I do not think that 
the learned District Judge was right to be so very. strict as 
against the. tenant.as.in fact he purported to be. The position 
was that if these Jama wasil baki papers were to..be used at 
all it was necessary for- the plaintiff to induce the learned Judge 
as an. indulgence. to him.to- grant hima , remand. The fault 
was the plaintifs and not on the defendants, :In my judg- _ 
ment the learnéd District Judge .might.very well have said to. 
the defendants-that they must remember that if they really had no 
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reasonable belief that the writer was alive it might very well be that 
he would in the end visit them with the cost of taking further 
evidence upoa remand. What the learned Judge has said is that he 
will proceej upon evidence which the law says is mere corrobora- 
tive evidence as though it was substantive evidence which under 
the law itis not. In my judgment it was at the plaintiffs risk to 
induce the learned Judge to remand these appeals, The way in 
which the learned Judge has dealt with the matter is not satisfac- 
tory. Accordingly we allow the appeals and remand the cases to 
the lower appellate Court with directions to that Court to take evi- l 
dence on þoth sides upon the question whether the writer of these 
Jama wasil baki papers was or was not alive at the time of the trial. 

If the learned Judge finds that the writer was alive at the date 
of the trial of the suit then he should dismiss the claim of the 
landlord, But if the Judge finds that the writer was dead at the date 
of the trial of the suit thea he will allow the claim of the landlord. 

The costs of these appeals do abide the result, 

It remains to deal with Appeal No, 12 of of 1925, This appeal 
is not affected by the question of Jama wal baki papers, ‘he 
contention of the appellants in that case is that the patta itself 
shows that the tenancies were created to be permanent tenancies 
at a fixed rate of rent and that there is inthe four corners of the 
document enough to show that the contract of the parties pre- 
cluded the landlord from enhancing the rate of rent. ‘That is a case 
which is very similar to the case, Krishnendra v, Kusum Kamini (1), 
and looking at the patta in that case I find a strong analogy to the 
patta in the case before us. There again we have a reference 
to “generation to generation”, There too we have a clause saying 
that the tenants were not to get remission of rent without any parallel 
clause that the landlord was not to get enhancement. The phrase 
-is similar’ with reference to payment of cesses separately and 
in.addtion to rent. The principal being that prima facie the rent is , 
liable to enhancement unless the landlord has precluded himself 
by contract from claiming such enhancement, it is necessary to 
have definite materials in the patta before coming to the conclusion 
that the common law has been excluded. On the whole I see no 
thing in this patta that is sufficient to justify this Court in saying 
that the landlord by the terms of patta has precluded himself 
from enhancement. I therefore think that this appeal must be 
dismissed with costs. Hearing fee one gold mohur in each case, 

Mitter, J:— I agree. 

ATM ` Appeals Nos. Ó to II, 13 to 18 remanded : 
: se 3 . . Appeal Na, £2 dismissed, : - 
(1) (1926) L. R, 54 1. A, 48. 
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Before Mr. Justice Cuming and Mr. Justice Cammiade, 


~PROMATHA NATH MUKHERJI Bale 
wn ° boon d ; ; 1927. 
p Nee 

BHABATARAN GANGULY* | June,23. , 


Appeal—Delay in filing—Limitation Act IX of 1908 ds See. 5 Suficient ‘cause— 
Mistake of ‘plea der, 


When an appeal i is filed out of time, the only question a Judge has to decide is 
whether or not the appellant has shown reasonable cause within the meaning of 
section 5 of the Limitation Act. 


It amounts to sufficient cause within the meaning of section 3 of the Limitation 
Act, if the pleader for the appellant was under wrong ‘'apptehension about the 
date on which the appeal was to be filed and gave mistaken advice to his client. 
The appellant cannot be blamed for accelerating the filing of the appeal. 


Appeal by the Defendant. 
Suit on a han dnote. 
` The material facts appear from the judgment, 


| Mr. Amarendra Nath Bose and Babu Panna Lal Chatterjee` for 
the Appellant. 
Mr. Sarat Chindra ‘Bose and Babu Manmatha Nath Ganguly 
for the Respondent. 


, The judgment; of the Court were as. follows : ; : 
Cammiade, J :—This is an appeal by the defendant in a- suit 
ona handnote, dated the rsth March rgr6. ‘The suit was filed: on desire 
the 14th March, 1919 and it was dismissed by the trial Court on 
the roth August 1920, The decree was signed on the 16th ‘August 
1920, The applications for copies of the decree and judgment 
were filed on the rath -August and copies were delivered-to the 
« plaintiff on the-17th Auguste- Tne appeal was filed- by the -plaintiff 
against the decree on- the 17th September 1920. The Seristadar 
reportei-to the learned Judge that the appeal 'was out of.time and 
-0 the 2oth September the Judge recorded an order “heard pleaders; 
appeal almitted.” When the appeal came on for hearing on the 
-gth ‘March -1922 an-objection was taken by ‘the respondent that the 
appeal had been -filed oùt- of time but ghar: objection. was over- 


* Appeal from Appellate Decree No. 185 of 1927, with Civil Revision No. 1256 
of 1926, against the decree of H. W. Lyne Esq, District Judge of Hooghly at 
Howrah, dated the goth July and 4th October, “1926, reversing that of Babu 
Kumudini Kanta Roy, ` Subordinate Judge, 2nd pea eee the toth 
August, 1920, ~ 7 = 
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ruled, and the. learned Judge decided the appeal on the merits and 
decreed it and also decreed the suit. This was on the 21st March 
1922. An,appeal was filed in this Court against the learned Judge’s 
decree and on the rst April 1925 this Court reversed the judgment 
of the learned District Judge and remanded the appeal to the lower 
appellate Court directing an enquiry into -the propriety of the 
admission of the appeal and also directing that in case that inquiry 
should result in favour of the appellant in the lower appellate Court 


„the appeal should be decided again on the merits. The learned 
‘Judge heard the parties on the question of the propriety of the 


admission of the appeal on the 3oth July 1926, and he decided 
that the appeal should be admitted. On the 4th October 1926, he 
„decided the appeal on the merits and decreed it, 


In the appeal before us it is contended that the learned jade 
was wrong in his finding that the appeal was within time and that 
the appellant was entitled to extension of time under the provision 
of section 5 of the Limitation Act. Asa matter of fact when the 
period for preparation of decree is excluded it is found that the 
appeal was filed one day beyond time and’ the only question that 
‘the learned Judge had to'decide was whether or not the appellant 
had shown reasonable cause within the meaning of section 5 of the 
Limitation Act, for his’ delay in filing the appeal; The pleaders 
who had acted for the appellant died before the enquiry'was held, 
Affidavits had been filed, one of them by the clerk of the pleader. It 
would appear that according to these affidavits the facts are that 
the papers including the stamp for memorandum of appeal had been 
made over to the pleader on the gth September and that the pleader 
had been under the impression that the appeal was not due to be 
filed till the 22nd September, but that at the instance of the 


appellant the appeal was filed at an earlier date, that is to say, on 


the 17th September. It:is not disputed that if the pleader had, 
been.under a wrong apprehension about the date on which the 
appeal had to be filed and had given mistaken advice to his 
client, this would amount to sufficient cause within the meaning of 
section 5 of tfe Limitation Act, But what is contended on behalf 
of the appellant before us is that the plaintif, who is respondent 
before ‘us, did not act on the pleader’s advice because if he had 
left the matter in the pleader’s hand the appeal would have been 
filed on the 22nd September and not onthe 17th September. It 
does not seem reasonable to say that because the plaintiff accelerated 
the filling of the appeal he is to be blamed. If the facts had been 
otherwise and the pleader had wished to file the appeal on the 
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ryth September and the party had asked that it be filed on the 
22nd, the party would ‘hive been to blame for the delay. As matters 
stand now itis not just or proper that the respondent before us 
should suffer for the pleader’s mistake. That is as regards the 
matter of propriety of the admission of the appeal. As regards 
the merits of the decree passed by the learned Judge it is urged 


that the learned Judge was wrong in giving to the respondent 


interest at the rate stipulated in the handnote up to the date of 
réalization. The way in which this matter is sought to be madea 
question of law is this : it is said that the grounds on which the 
learned Judge has given interest ‘at this rate for the whole period 


up to the realisation are erroneous. But what the learned Judge. 


has ‘said is this that the present appellant who was the defendant 
in the suit has caused much harassment to the plaintiff who is now 
the respondent, It is urged on behalf of the appellant before us 
that the whole of the delay was caused by the plaintiff's mistake in 
filing his appeal one day beyond the time allowed by law. But 
this was not the only cau8e of delay in the disposal of this matter 
which has been before the Court from March rọrọ. What the 
learned Judge appears to have meant is that except for the delay 
in filing the appeal which is not due to any fault on the part of the 
plaintiff the rest of the delay was caused by the defendant. In any 
case-the matter was one entirely within the Judge’s discretion. It 
is not a matter to be interfered with in the second appeal. 

The appeal is therefore dismissed with costs. 

The Rule is discharged. 

Cuming, J :—I agree. 


A. T. M. Appeal dismissed : Rule discharged, 
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Before Mr, Justice Page and Mr, fustice Graham, 


CORPORATION OF CALCUTTA 


a. 


SHEIKH KEAMUDDIN* 


Appeal—Order assessing valuation of proper ty—Order of the Judge of Smati 
Cause Court—Order of the executive officer of Corporation, an administrative 
order—Calcutta Municipal Act (I1I B. C. of 1923), Secs. r27 to 138, 142 (3) 
—Civil Procedure Code ( Act V of 1908), Sec. roo—Burden of proof—Rent— 
Best evidence. 


An appeal against an order of assessment of annual value of the assessee’s 
property by the executive officer of the Corp oration, pursuant to the powers with 
which he is invested under sections 127 to 138 of the Calcutta Municipal Act, to 
the Court of Small Causes, is against an executive order and not against a decree. 
An appeal lies to the High Court under section 142 (3) of the Calcutta Municipal 
Act to the High Court from the order of the Small Cause Court Judge, This is 
not a second appeal within the ambit of section 100 of the Code of Civil Procedure, 
and in such an appeal, it is open to the High Court to reconsider the findings of 
fact arrived at by the Court of Small Causes, a 

The onus lies upon the assessee appellant in the Small Cause Court, to rebut the 
corfectness of the valuation arrived at by the executive officer of the Corporation, 

The best evidence of what reasonably might be expected to be obtained as rent 
for premises at any particular period, is the rent what was actually paid or 
payable, although that evidence is not conclusive of the matter. 

Per Page, J: Semble: Assuming that section 100 of the Code of Civil 
Procedure is applicable, such appeal does not come within the ambit of that 
section, as the order passed by the Court of Small Causes is not an appeal from 
an order passed by a judicial officer, the order being passed in an administrative 
and not in a judicial capacity. , é Mod 


Appeal by the Corporation. 
The material facts appear from the jutigment. 
Babu Krishna Lal Banerji for the Appellant. 


Dr. Sarat, Chandra Basak and Babu Jatis Chandra Guha for 
the Respondent. 


The following judgments were delivered : 


Page, J: This isa® appeal from an order of the learned 
Chief Judge of the Court of Small Causes passed under section 
141 of the Calcutta Municipal Act, 1923. It appears that on the 


* Appeal from Original Order No, 101 of 1926, against the order of C, O. 
Remfry Esq, Chief Judge of the Presidency Small Cause Court, Calcutta, dated 
the 7th December, 1925. : 
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17th of January 1923 the Executive Officer of the Corporation, 
pursuant to the powérs with which he was invested under 
sections. 127 to 138 ofthe Municipal Act, assessed the property 
in suit, No. 6 Raj Mohan Street, Calcutta, for the consolidated 
rate of Calcutta at an annual value of Rs. 14,310. Under section 
139 of the Act the assessee lodged an objection to the amount 
of the annual value which had been assessed upon his property. 
Under section 140 the Executive Officer investigated the 
assessee’s objection, and passed an order reducing the amount of 
the original assessment from Rs 14, 310 to Rs, 10278. The assessee, 
being dissatisfied with the order of the Executive Officer, appealed 
to the Court of Small Causes pursuant to section r41 of the 
Act. The learned Chief Judge of the Court of Small Causes 
further reduced the assessment, and held that the annual value of 
the house at the time of the assessment was Rs. 5,508. The Cor- 
poration of Calcutta have preferred the present appeal under 
section 142 0f the Act from the decision of the learned Chief 
Judge of the Court of Small Causes. It was contended by the learned 
Advocate who appeared for the assessee that this Court had no juris- 
tion to entertain an objection to the amount of the valuation which 
had been assessed by the learned Chief Judge of the Court of Small 
Causes , because the determination of the annual-value of the 
premises was a finding of fact which this Court under section 
too of the Code of Civil Procedure could not override in second 
appeal, In my opinion, there is no substance in this contention. 


The appeal to the High Court under section 142 is not preferred 
under the Code of Civil Procedure, but pursuant to the special 
jurisdiction conferred upon the Court of Small Causes and the 
High Court under the Calcutta Municipal Act. Further, even 
assuming that section 100 of the Code of Civil Procedure is appli- 
. cable, in my opinion, this appeal is not an appeal within the ambit 
of section 100 of the Code of Civil Procedure, because the order 
passed by the learned Chief Judge of the Court of Small Causes 
was not an appeal from an order passed by a judicial officer. 
The scheme of the Calcutta Municipal Act provides that in the 
first instance the Executive Officer should ascertain by such means 
as are available to him the annual value of the premises to be 
assessed, and such annual value “ shall be deemed to be the gross 
annual rent at which the land or building mightat the time of assess- 
ment reasonably be expected to let from year to year, less in the 
case of a building, an allowance of 10 per cent for the cost of 
repairs and for all other expenses necessary to maintain the building 
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in a state to command such gross rent.” Having estimated the 
annual value of the premises as best he could’in, the light of such- 
information as was available to him it became the duty~ of the 
Executive Officer to give the notices provided'in the Act in order 
that any person dissatisfied with the valuation might lodge an objec- 
tion against it. An objection duly lodged is then to be investigat- 
ed by the Executive officer and after the investigation has been 
concluded, an order will be passed! by the Executive Officer stating 
the amount which the holds to be the annual value, and this order 
is recorded in the official register. In my opinion, in performing the 
functions prescribed under sections 127 to r4o of the Calcutta 
Municipal Act the Executive Officer is acting in an administrative 
and not in a judicial capacity. That this is so; I think,is clear from a 
consideration of the relevant sections of the Act, but if the analogous 
functions of the Collector under the Land Acquisition Act (Act xr of 
1894) are regarded it will be observed that the powers of the 
Collector are wider than those with which the Executive officer 
under the Municipal ‘Act is invested ; and ye®it has been held that 
in performing his functions with respect to the valuation of land 
acquired under the Land Acquisition Act the Collector is acting in 
an administrative and not im æ judicial capacity: Durga Das Rukhit 
v, Queen-Empress (1), Ezra v. Secretary of State for India. (2) 
The reasoning upon which those cases were based is applicable in 
the present case, and, in my opinion both upon principle and upon 
authority the functions of the Executive Officer under sections 127 
to. 140 of the Calcutta Municipal Act are those of an administrative 
and not of a judicial officer, Bothin India and in England it is 
the: policy of the Legislature that in the preliminary. stages assess- 
ment for local and. general. taxes the assessing officer should en- 
deavour amicably to settle assessment without recourse to litigation 
and..without the investigation being circumscribed by the restrictions , 
of the law of evidence. 

“ It is, to say the least, perfectly intelligible that. the expert 
official charged with the duty of fixing a value should be possessed 
of all the. information in the hands of the department, and should at 
the same time avail himself of all that is offered.at the enquiry, 
his ultimate. duty being not to conclude the owner by his - so-called 
award, but to fix the sum, which in. his best judgment is the value 
and. should. be. offered. Itis not implied in this observation. that 
the Collector would. be precluded by ee in the Statute from 


© (s)"(r8gg) 1. L. R. 27 Cale. 820. ` j a 
{2} (1905) I, L. R. 32 Cale, 605 3 + C. L. J. 227. as 


Vor XLVI] HIGH COURT. 


inviting at the enquiry the.criticism of the owner on any information 
he had in -his hands, if he thought that in the circumstances this 
would advance knowledge.” [per Lord Robertson in ara v. 
Secretary of State (1)], His Lordship further observed that “ if a 
judicial ascertainment of value is desired by the owner, he can 
obtain it by requiring the matter to be referred by the Collector 
to the Court.” These observations of the Judicial Committee are 
not only apposite in the present case, but, in my opinion, set out 
the general ‚policy of the legislation in connexion with assessments 
for local or. general taxation. The learned Advocate for the assessee, 
however, endeavoured to distinguish the cases relating to land 
acquisition upon te ground that under the Land Acquisition Act 
a person dissatisfied with the valuation of the Collector is entitled 
to call upon the Collector to “refer the question of the valuation 
to the Court, whereas under section 141. of the Calcutta Municipal 
Act it is provided that “any person dissatisfied with the order passed 
on his objection may appeal to the Court of Small Causes.” But 
the language in which the two enactments are couched does not 
connote any real difference in the jurisdiction which is exercised. 
In my opinion, the functions exercised by the Collector and the 
Executive Officer respectively are substantially, if not identically, 
the same ; in each case the officer acts in an administrative-capacity, 
and ifthe party concerned is dissatisfied with the result of the 
officer’s investigation into the assessee’s objection to the valuation, 
it is open to the assessee to have the valuation adjusted. in a 
-judicial proceeding by the Court. From the order of the Court of 
Small Causes an appeal liəs to the, High Court under section 142 (3) 
of the Calcutta Municipal Act, but, in my opinion, that is nota 
second appeal within the ambit of section roo of the Code of 
Civil Procedure, and in such an appeal it is open to the High 
Court .to reconsider the findings of fact arrived at by the Court of 
Small Causes. In support of the appeal the Corporation contended 
that the finding of fact arrived at by the learned Chief Judge of the 
Court of Small Causes ought not to be sustained for this reason, that 
under section 142 of the Act an order passed by the Executive 
Officer subject to the decision of the Court of Small Causes is final 
and, the onus being upon the assessee to rebut the. corsectness of 
the valuation arrived at by the Executive officer, that he had failed 
to make out his case. The Corporation called no evidence before 
the Court of Small causes, They contended upon the evidence 
adduced by the assessee that the order of the Executive officer 


(1 ) (1905) 1. L. R, 32 Cale, 605 (629). 
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ought to be affirmed. The only evidence on behalf of the assessee 
was that of his Gomasta, who stated that he let out certain rooms 
at a rental of Rs. 51o per month, It was upon „that evidence that 
the ‘learned Chief Judge of the Court of Small Causes based his 
decision, but, in my opinion, the evidence of Abdul Rahman the 
assessee’s Gomasta was wholly insufficient to justify the learned 
Chief Judge in disturbing the order of the Executive Officer. 
Abdul Rahman did not state for what period or in what year he 
collected Rs. 510 per month as rent for the premises. He did not 
state whether Rs. sro represented the rent of the whole house, or 
only of part of the house. He did not produce his master’s account 
books showing the rental for that house. He did not produce any 
rent receipt to support his oral testimony. He did not state that 
Rs, 1,250 a month was nota proper and reasonable rent which a 
landlord might have expected to realise for No, 6 Raj Mohan Street 
in January 1923, nor did he state what, in his opinion, was a proper 
sum to be taken as the annual'value of the premises at the time of 
the assessment. On the contrary, the witness admitted that in 
February 1923, about the time when the ass@ssment was made the 
premises had been let at Rs. 1250 a month ; but the lease was not 
produced, and the witness added that the lease was cancelled in 


-June 1923, and that the lessee absconded after having failed to pay 


four months’ rent. The best evidence of what reasonably might be 
expected to .be obtained as rent: for premises at any 
particular period is the rent what was actually paid or pay- 
able, although, of course, that evidence is not conclusive of the 
matter, Having regard to the evidence adduced before the learned 
Chief Judge of the Court of Small Causes, in my opinion, the order 
that the Executive Officer passed after investigation of the assessee’s 
objection ought not to have been disturbed. The Executive 
Officer’s assessment of Rs, 10,278 is equivalent toa rent of about 
Rs, 940 per month. That was considerably less than the Rs. 1,250 R 
per month for which the premises were in fact let at or about the 
time when the assessment was made. In my opinion, the assessee 
failed to sustain the burden which was upon ‘him to satisfy the 
Court that the valuation at which the Executive Officer had arrived 
was either excessive or wrong. 

In my opinion, this appeal ought to be allowed ; the order of the 
learned Chief Judge of the Court of Small Causes set aside, and 
the assessment of Rs, 10,278 by the Executive Offiecr restored and 
affirmed. The appellants will be entitled to their costs of this 
appeal—the hearing fee being assessed at two gold mohurs, 
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. Graham, J.: T agree. There are two- preliminary matters 
which. require decision before dealing with the merits of this 
appeal, firstly, whether the appeal is in proper form, and whether 
it is a first or second appeal: and; secondly there is- the 
question of the burden of proof, and whether it lay upon the 
Corporation, now the appellant, to justify the order of assessment, 
or upon the assessee, the present respondent, to show that the 
assessment was wrong: The-decision on the first point is neces- 
sary in order to see what our powers are in dealing with the appeal. 
If the- appeal is a-second'appeal-and comes within the purview of 
section- roo of the Code of Civil Procedure; then we ‘are in that 
case’ precluded from going into the facts ; and; as there is evidence, 
however meagre that evidence may be, to support the finding 
of the Court of appeal’ below, that finding must stand; and: there is 
an end of the matter. If, on the otherhand, itis a first appeal 


from am original: order, then. we’ can go’ into the evidence and- 


deal with the appeal-onits merits. In my judgment the appeal 
has beem filed: in proper form, It is clearly not a- second: appeal 


falling within section roo of the Code of Civil Procedure, as the’ 


appeal’to the lower appellate Court was not against a decree, but 
was against’ an executive order. 

Then as to the question of onus it seems to me that it was 
clearly upon the assessee, who was the appellant before the Small 
Cause Court. In'this connection a brief reference may be made 
to certain sections of the Calcutta Municipal Act (Act IIT of 

- 1923 B.C.). Under section 131 the assessment of the annual 
value is made by the Executive Officer of the Corporation. 
Under section 138 that officer is required’ to issue notice on the 
assessee when the valuation is made for the first time, or is in- 
creased. Section 139 provides for notice of objection to the 
valuation. Under section ‘140 such objections are required to be 
investigated by the Executive Officer, or the Deputy Executive 
Officer. Against an order under section 140 an appeal ‘is provided 
for in section 141 to the Small’ Cause Court and under section 
142, sub-section (3), there is a further appeal to this Court. It 
is important to note that under sub-section (1) of, section 
142 every order passed by the Executive @fficer under section 131 
is, subject to the provisions of sections 139, 140, and 141, final. 
Similarly under sub-section (2) of this section every order passed 
by the Executive Officer, or Deputy Executive Officer under 
section 140 is, subject to the provisions of section 141, final. 
Jt is thus clear that the orders passed at the first two stages by 
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the officers. of:the Corporation are, final: subject to the-right of 
appeal which is provided for in the Act.. The, appellant challeng- 
ed the.assessment, or the value upon which that assessment was 
based. , It was, therefore, incumbent upon him to show that the 
order complained of was wrong... From a judicial point of view the 
matter, is ves.infegya when it comes.before the Small Cause Court, 
and it then. becomes the duty. of the assessee,.the appellant, to, 
adduce necessary evidence in order to ,satisfy the Court that the 
assessment ,is erroneous.: ie he Cre ee ee a 
The question then arises. whether the respondent in the pre- 
sent, .case discharged the onus: which was upon him, In my 
opinion, he signally failed to do so. , My learned. brother has dealt 
with the evidence adduced by ,him,,, The appellant, did not- 
himself, go into the witness-box and, give evidence in‘this case, 
He deputed his Gomasta who gave verbal evidence to, the effect 
that the annual value, was only Rs, 510,., No document of any 
kind, was produced before the Court, . No receipt was forthcoming. . 
In my opinion, the evidence such as it is is. wholly insufficient for . 
the purpose of discharging the onus which was upon the assessee,. 
The learned Chief, Judge of the Small Cause Court has observed 
in his judgment as follows : “ The Corporation argues that because 
a lease was in force in April 1923, that is, the correct basis of a 
valuation. . ‘But’ they do not contradict the appellant’s evidence 
that the lessee had left and was paying no rent, ‘It seems clear, 
that this lease was taken during the boom and that the value of the 
house is Rs. 510 a month.” It seems to me that the, learnéd 
Judge approached the case from a wrong standpoint, and” that vir- 
tually the ‘effect of his judgment is to ` place the onus upon the 
Corporation for he goes on to say that the Corporation did not 
contradict the appellant's evidence, | The real point, it seems 
to me, ‘was whether the evidence adduced by the appellant was 
sufficient i in itself to show that the assessment was wrong, ` 
i For these reasons I agree that’ the appeal’ must be allowed and, 
with the order which my learned brother has made. Å 
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PRESENT : Lord Sinha, Lord Blanesburgh, Lord Salvesen, 
Sir John Wallis and Sir Lancelot Sanderson. 


RAMGOWDA ANNAGOWDA PATIL AND OTHERS 


v. 
BHAUSAHEB AND OTHERS. . 
[On APPEAL FROM THE HIGH COURT OF JUDICATURE at Bompay] 
Hindu Law—Reversioner assenting to widow's alienation, > when precluded from 


questioning tt. 


An alienation by a Hindu widow in excess of her powers is not altogether void 
but only voidable by the reversioners, who may either singly or`as a body be 
precluded from exercising their right to avoid'it either by express ratifica- 


tion or by acts which treat it as valid or binding. 


Tayava, a Hindu widow, alienated most of her husband’s (Akkagouda’s) 


. properties in 1868 by 3° deeds. By one of these she made a gift of certain of 


those properties to her brother Basappa ; by another she sold half of certain other 
lands to Annagouda (who was the nearest kinsman on the husband’s side), and 
by the third shé sold the other half of those properties to her son-in-law 
Shivgouda. There was only one small property left unalienated. These three deeds 


‘were all executed and registered on the same day, and each of these alienations 


was assented to by the other alienees, When the succession opened out on the 


- death of the widow Tayava in 1912, Annagouda was under the Hindu Law the 


nearest heir of Akkagouda (Tayava’s husband). Annagouda, who survived the 


‘widow by nearly 6 years, did not in his lifetime seek to set aside the alienations 


in favour of Basappa and Shivgouda ; but after his (Annagouda’s) death in 1918, 
“his son‘ and grandsons instituted the present suit to recover those properties on 
the ground that the alienations thereof by the-widow were not valid : 


Held, that both the gift to Basappa and the sale to Shivgouda by Tayava were 
binding on the plaintiffs. The three deeds of alienations executed by Tayava 
were part and parcel of one transaction and were inseparably connected together, 
and Annagouda himself being a party to and benefiting by the transaction eviden- 
ced thereby was precluded from questioning any part of it, and the plaintiffs 
claiming under or through him had no better title to succeed in the suit than 
Annagouda had, ‘‘ The transactions which were effected by Tayava with the 
consent of Annagouda and Shivgouda were evidently prearranged asa proper 
disposition of Akkagouda’s property between th@se parties, and those transactions 
must be considered as a whole, and since Annagouda received considerable 
advantage from giving his consent to Tayava’s alienations, it would be most 
inequitable if his (Annagouda’s) descendants, while retaining that advantage, 
should be allowed to set aside the other alienations,” 


Quaere, whether the contingent interest of a remote Hindu reversioner, being 
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a mere spes successionis, could he validly sold by him, and whether an agreement 
to sell such interest would be void in law. _ 

Appeal by, the Plaintiffs from a judgment ¢nd decree of the 
High Court, .Bombay (Sir Norman McLeod, Chief Justice and 
Mr. Justice Crump), dated the rgth March 1923, which modified a 
judgment of the Subordinate Judge of Belgaum, -dated ithe 23rd 
May.1g2r. 

The material facts are set out in the judgment of the Judicial 
Committee. The -case in the CGourt-below is reported in 25 Bom. 
L. R. 813, 

Raikes and Nilkant Atmaram for the Appellants. 

Lowndes K. C. and Wallach for the Respondents. 

The judgment of their Lordships was delivered by 

Lord Sinha :—This is an appeal by the plaintiffs from a decree 
of -the High Court .of Bombay which modified a decree of'the 
Subordinate Judge of Belgaum made in suit No. 203 of 1919. 

That suit was instituted to recover possession of certain houses 
and lands from the defendants. R l l 

The properties in suit originally belonged to one Akkagowda 
who died in 1846, leaving two widows, Lingava and Tayava, and a 
daughter Kashibai, who was married to one ,Shivgouda and, had a 
son Shidgouda, : 

Lingava died before 1868, but her co-widow lived till 1912, thus 
surviving-her husband for 66 years. 

Kashibai, the daughter, died in 1907, a few days after the death 
of her husband Shivgouda. Shivgouda, her eldest son, died in 1907, 
leaving an adopted son named Bhau (Defendant No. 1). 

Kashibai had a second son, Pirgouda (Defendant No. 2) who, 
however, had been given in adoption to.another family some years 
before Kashibai’s death. 
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` The-pedigree of the family is as follows :— re A `PC. 
Satéegouda . E 1927. 
. l pi i w 
j I Ramgowda' Anna- 
Balgouda Lingava = Akkapouda = Tayava gowda ‘Patil 


(died before 868). (died in1846) | (died 15/5/1912) Ber has : 


; Á : Lord Sinha, 
Bharmagouda Shivgouda = Kashibai ; == 
| died 22/8/07) 





Annagouda | 1) 
(died 4/2/1918) Shidgouda Pirgouda 
| (adopted in another 
| | 


| r family) (Defendant 2) 
Malgouda Ramgouda 


| {Plaintiff 1) | 
i e Pirgouda Bhau (adopted son) 
(Plaintiff 2) (Plaintiff 3) (Defendant 1) 

It is no longer in dispute that when the succession opened „out 
on the death of Tayava in 1912, Annagouda was under the Hindu 
Law the nearest heir of Akkagouda, in preference to Bhau (Defen- 
dant No, 1) and Pirgouda (Defendant No. 2). 

Tayava had alienated most of her husband’s properties in 1868 
by and under 3 deeds. By one of these she made a gift of certain 
of those properties to her brother Basappa ; by another she -purpor- 
ted to sell half of certain other lands to Annagouda himself for 
Rs, 2,000/-, and by the third she sold the other half of those pro- 
perties to her son-in-law ShivgoujJa, There was-only one small 
property left unalienated, 

These 3 deeds were all executed and registered on the same 
day. The deed -of gift in favour of Basappa was attested by 
Annagouda and Shivgouda ;-the deed: of sale in favour. of Shivgouda 

e-was attested by Annagouda and Basappa ; and ‘the sale deed in 
favour of Annagouda was attested by Basappa and Shivgouda. 
And'the widow. as executant was identified ‘before: the ‘Registrar 
in-respect of all three-deeds by Annagouda. 

The latter subsequently in 1882 sold the properties purchased, 
‘by him as aforesaid for -Rs. 3,000/-. ‘The properties purchased by 
‘Shivgouda remained in his -possession till his death and afterwards 
of his grandson and son’ (defendants z and 2) ‘and their tenant 
defendant ‘No. 3. Basappa’s share passed ‘by purchase to defen- 
dants 4 to 7. : 

Annagouda, who survived the widow by nearly’6 years, did not 
in his lifetime seek to set aside the alienations in fayour of Shivgouda 
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BG : and Basappa ; but after his death in: 1918, his son and grandsons 
1927: instituted the present suit, against all the defendants above named 
Rimgowda. Aann to recover those properties on the ground that the alienations thereof 
“ova Patil by the widow were not valid.. 
Bhauesheb, It is admittéd’ that Annagouda became entitled to the succession 





Lora Sinha. in 1912 and that the plaintiffs claim under or through him and 
RAA therefore have no better title to succeed in this suit than Annagou da- 
had. aa ae 
On the written statements filed by the defendants, issues were 
raised, of which the two material ones are :— 
1. Are the’ plaintiffs estopped from bringing this s suit 5 and 
‘2, Do the defendants prove that the transactions of gift (to 
` Basappa) and sale (to Shivgouda) are legal and valid and binding on 
the plaintiffs. 
The Trial Court found in favour’ of the plaintiffs on both issues 
and gave them a decree. 
The High Court held that no question of estoppel arose in ‘the 
GaSe ; but on and i issue, held that both the gift to Basappa and the 
sale ‘to Shivgouda by Tayava were binding on the plaintiffs, who 
therefore were entitled to recover in the suit only the small property 
which" was not included in any of the three documents By her 


in 1868, 
The plies of their judgment gay best, be stated in their 
own words :— is i 


“ The transactions which were effected by Tayava with the 
:consent of Annagouda and Shiygouda were evidently prearranged as 
a proper disposition of Akkagouda’s property between these parties, 
„and those transactions must be considered asa whole, and since. 
Annagouda received considerable advantage from giving his consent 
to Tayava’s alienations, it would be most inequitable if, his , descen- 
dants, while retaining that advantage, should be ae to set aside, 
.the.other alienations.” < ' ° 
: It was: contended before their Lordships - on behalf , of the 
appellants that the decision of the High Court was, erroneous 
because :— ‘ 
«o n The attestation by Annagouda. of (x) the decd “ot gift to 
- Basappa and (2) the dead of sale to Shivgouda was no _evidence , of 
_his. consent to either of those transactions. 

. The deed of gift in favour of Basappa was ound not 
ewe by legal necessity and no consent of reversioners, near 
or remote, could give it validity. _ i 

23. . That eyen if Annagouda consented, such consent would, not 
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give validity to the sale to Shivgouda, as Annagottda was not the 
nearest reversioner at the time, inasmuch as the daughter 
Kashibai and her són Be ala were then alive and were nearer 
in succession. t 

4. That the sale to Annagouda himself did not estop him from 
questioning either the’ gift to Basappa or the sale to Shivgouda, as 


the transactions were separate and in no way -interdependent, and . 


that there was-no such equity in favour of the defendants as the 
High Court assumed. : 

` Their Lordships consider that the decision of this case depends 
upon how far the 3 documents can -be taken as separate’ and 
independent, or so connected as to form one transaction. ; 


The long lapse of time between the execution of the deeds and 


the institution of the suit has rendered it impossible to prove what 
actually occurred “between the parties on that occasion, There is 
not sufficiently definite evidence to come to a conclusion as to how 
far any of those properties were validly encumbered ‘or what was 
done with the purchase money alleged to-have passed on the 2 


deeds of sale.. .. a 


But the parties to the documents ‘included, or after so AN a 
lapse of time may be presumed in a-very real sense to haye included, 
all persons who had any actual or possible interest in the properties, 
viz, the widow herself, her brother, who was a natural object of her 
affection and bounty, her son-in-law, who was the natural protector 
of the interests of her. daughter and grandson, ,and the nearest 
kinsman on the husband’s side and the only person from whom any 
opposition might be apprehended with regard to eee by the 
widow concerning-her husband’s estate. - - : 

Their Lordships conclude that all the circumstances strongly 
point to the three documents being part and parcel of one transaction 
eby which a disposition was made of Akkagouda’s estate, such as 
was likely to prevent..disputes in .the: future and therefore in the 
best interests of all the parties, r 

The three ` deeds appear thus” to be inseparably connected 
together and in that view ‘Annagouda not only consented to the 
sale to Shivgouda and the gift to “Basappa but these dispositions 
formed parts of the same transaction by which he oe acquired 
a part of the estate. 7 So coe’ 2 oe 

, It was argued that iaeo s contingent interest asa remote 
reversioner could. not be validly sold by him, as it was a mere spes 
successionis, and an agreement to sell such interest would also be 


yoid in law. It is not necessary to consider that question, because : 
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he did. not in fact either sell or agree to sell his reversionary interest. 
It is'settled law that an alienation bya widow in excess of her 
powers is not altogether voil but only voidable by the reversio..ers, 
who may either singly or as a boly be preclulei from exercising 
their right to avoid it either by. express ratification.or by acts which 
treat it as valid or. binding. 

If some person.other than Annagouda had been at the death 


‘of ‘Tayava the; nearest heir of her husband, it might have, been 


open to him to question all or any of the 3 deeds,. but Annagouda. 
himself being a party'to and benefiting by the transaction evidenced 
thereby was precluded from questioning any partiof it, Nor is it 
other than a most notable circumstance. that he did not, after 
Tayava’s death, essay. to do so. f 

For these reasons their Lordships agree with the conclusion 
arrived at by the High Court and would humbly advise His 
Majesty that this appeal should be dismissed with costs, 

T. L.. Wilson & Co ; Solicitors for the Appellants. 

Ranken, Ford and Chester : Solicitors for the Respondents. 


K, J. R. Appeal. dismissed, 


Viscount Dunedin, Lord: Shaw, Lord. Sinha. and’ 
Sir John Wallis, 


PRESENT ; 


SARDAR GURBAKHSH SINGH 
D. 
GURDIAL SINGH AND ANOTHER 


[ON APPEAL FROM THE HIGH COURT oF JUDICATURE at LAHORE] * 


Presumption— Witness—Party personally knowing all facts—Duty to give evidence 
on his own behalf and to submit to cross-exmination. 

It is the bounden duty of a party, personally knowing the whole circumstances 
of the ‘case; to give evidence on his own behalf and to submit to cross-examina- 
tion. His non-appearance ase witness would be bhe- strongest- possible circums: 
tance going to discredit the truth of his case. : 


Observations of ‘Lord Atkinson in Lal Kunwar v. Chiranji Zal. (1) relied on, t 

~ (Ñ (1909) L. R. 37 I. A. 1; L L. R. 32 All. 104; 1 C, L. J. 172. 

+[See also Xtskori Lal v. Chunni Lai (1908) I; L- R. 31 All 116 ; 9 C'E. J 
s72—-K J. RPF 
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Appeal by the Defendant -from a judgment and decree of, the 
High Court, Lahore (Martineau and Moti Sagar JJ.), dated the 
gth April 1924, reversing a judgment of the Subordinate Judge 
of Liidhiana; dated the 1st December, 1919. 


The plaintiff Gurdial Singh sued for a declaration that he’ 


was the lawful son of Sardar Jawala Singh, a Jagirdar, who died 
on the -roth August 1915. Jawala Singh had two wives, Bhagwan 
Kuar and Harnam Kuar and the plaintiffs allegation was that 
he was the son of Bhagwan Kuar and was born in October 


t915. The defendant Gurbakhsh Singh, a half-brother of Jawala 
Singh, denied that Bhagwan Kuar gave birth to any child after | 


her husband’s death. Thé Subordinate Judge dismissed the 
suit, finding that the plaintiff was not proved to be the son 


of Bhagwan Kuar, On appeal, the High Court reversed the 


judgment of the Subordinate Judge and passed a decree declaring 
that the plaintiff was the lawful son of Jawala Singh 
deceased. . 


s 7 ` 
The material facts are stated in their Lordships’ judgment. 
The main question for determination in the present appeal was 
one of fact, namely, whether the plaintiff Gurdial Singh was 


the son born of Bhagwan Kuar, the widow of Jawala Singh, or. 


a spurious child, 

Dunne K. C. and Dube for the Appellant. 

DeGruyther K. C. and Parikh for the Respondents. 

The judgment of their Lordships was delivered -by 

Lord Shaw: This is an appeal against a judgment and’ decree 
dated the'gth April, 1924, of the High Court of Judicature at 
Lahore, which reversed the judgment and decree of the rst 
December, r919, of the Subordinate Judge at Ludhiana, 


. Sardar Jawala Singh was a jaghirdar possessed of certain pro-. 


perties in the Ludhiana and Ferozepore districts of the Punjab. 
He lived in the village of Bhikki Khatra, in the Ludhiana 
district. 


Jawala died on the roth August, 1915, leaving twọ widows, 
The elder, Harnam Kuar, was childless. e The younger, Bhagwan 
Kuar, had borne to him a daughter, who at the date of his death 

was ten “years old. These.constituted the household. - 


Itis admitted that according .to. the daw in -operation in that 
part of the Punjab, if there had been a sori in the household, he 
would have succeeded;to the properties ; ; but that; failing a son, 
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and there being only a daughter, the estate would fall toa colla- 
teral male relative. That relative was a°step-brother named 
Gurbakhsh Singh, who is the present appellant. If, however, a 
posthumous son was born, then that posthumous son would, of 
course, succeed, the household would be kept together, and 
Gurbakhsh, the step-brother, would have no rights. 

The story of this litigation, and of various other proceedings, 
partly legal and partly administrative, which preceded it, hangs 
upon the question whether such a posthumous son ever was born. 
It appears clear that a possible attempt to procure a spurious son 
was in the minds of all parties from the moment of Jawala’s death, 
or even before that. He died onthe roth August, r915, 

The appellant maintains that no such posthumous son was born. 
Almost immediately after the death he proceeded to raise the ques- 
tion. Simultaneously, or almost simultaneously, Bhagwan, the young- 
ger widow, disappeared. 

Every day was of importance for the defeat ofa plot, if plot 


‘ there was, and for the immediate discovery* of the truth. There 


seems to be little doubt that dissatisfaction arose as to the delay 
of the Patwari of the village in taking action. It is a fact that 
the death having occurred on the roth August, the Patwari only 
entered the fact in his diary so late as the 2gth August. 

In the Mutation Register, which purports to be dated the 23rd 
August, 1915, but which was only in reality completed on the 29th 
there is in the last column the following entry :— 

“ To-day, Bachittar Singh, a co-sharer of Mauza ‘Attari, 
stated :— . 

** Jowala Singh, a co-sharer and jaghirdar of Mauza Attari, died 
sonless on the roth August, 19r5. Mussammats Harnam Kuar and 
Bhagwan Kuar, his widows, are entitled to succeed to the pro- 
perty left by him in equal shares., A report regarding the death 
with regard to the jaghir has been separately submitted to the j 
Tahsil. Hence the mutation entry relating to the khata is submitt- 
ed. l 

“ He also states that Mussammat Bhagwan Kuar is pregnant, 

“Dated the 23rd August, rors. 

y (Signed) “ Bachittar Singh, 
“ Declarant.” 

There remains in the case very conSiderable doubt as to when 
the words, “ He (Bachittar Singh) also states that Musammat Bhag- 
wan Kuar is pregnant,” were entered. As will be shown, Bachittar 
Singh, the alleged informant, was not examined’as‘a witness, 
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On the 31st August, Gurbakhsh, bja petition to the Mutation P. C, 
Officer, claimed that the property was his. By this time the PEO 
7 = Noes 

partigs were undoubtedly at arm’s length. Gurbakhsh, the step Sides ac ahel 
brother appellant, had applied to’ the Collector ; the application Singh 


has not been found, but at least by the 14th Septeinber an applica- Gur dial Singh. 
tion was lodged which frankly niade the charge of the attempt to — 
procure a spurious son :— . l tirade 
“Tn our’ family ‘there is a custom that when a member died 
sonless his collaterals get his jaghir, and his widows are entitled to 
get maintenance only. They support themselves with the income 
of the ancestral land. The village Patwari has colluded with his 
(deceased’s) widow. He made a false and fictitious report in the 
mutation register to the effect that Musammat Bhagwan Kuar is preg- 
nant, whereas she is not at all pregnant. Our rights are prejudiced 
owing to collusion with the Patwari. Musammat Bhagwan l 
Kuar (she was the second and much the younger of the 
tivo widows) may be got medically examined by a doctor so 
that she may not procuse'a spurious son. If she procured a son 
somewhere or is trying to procure a son, we do not accept him, 
It is therefore prayed that local enquiry may be got made by a 
Tahsildar’and rélief granted.” f 
*. This challenge should, as was meant, have brought matters to a 
head. The request made was reasonable. The condition of Bhagwan 
was the critical and conclusive fact in the case. Without any doubt 
whatsoever she should have appeared, if her case was true; her con- 
dition of advanced pregnancy would have been plainly enough 
established in the course of that enquiry. She did not so appear, The 
proceedings were delayed. The Deputy Commissioner on the 13th 
October demanded to know what had become of the matter, 
‘ Meantime events ripened, or were alleged by the elder widow to 
e have ripened, by the alleged birth of a son to Bhagwan in a remote 
‘village of an adjoining native state. 
Gurbakhsh at once took ‘action, and on the 21st October 
another application was made to the Collector,‘ which narrated as 
follows:— 





“ After his death Mussammat Bhagwan Kuar, in order to preju- 
dice my rights, gave out, in consultation®with the village Patwari, 
that she was pregnant, whereas she was not at all pregnant, I 
filed applications in your Court praying that enquiry may be got 
made at the spot or the woman may be got medically examined, 
but up till now no attention has been paid to those applications”. 

-Then follows the second stage of the case :— 
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“ But a short time ago Mussammat Harnam Kuar (that i is, the 
elder widow) gave ‘out that a son was borg, whereas nọ son was 
born, nor is it known where was Mussammat Bhagwan Kuan; nor 
yet dil ‘she tell on what date and in which village the son was, bor. 
This is all fraud.” ` . 

This is the one side, namely, the step- -brother s allegatio: as. It 
is, however, interesting to know what was ‘the admitted attitude of 
the widows themselves upon the important subject of the possi- 
bility of a spurious son, 

In the application before the Collector, Mussammat Harnam 
Kuar, the elder widow, made the following statement on the 2 sth, 
October, 1915 i— 

. “The name of my co-wife is eas cae Bhagwan Kuar. Our 
usband died about two months ago ; i 


: and then there follow these words : :— 


“ About a month after his death, I sent her to my parents’ 
house for the reason that she might, perhaps, give birth to a 
daughter and might go to her parents’ house and secure a spurious 
son in order to prejudice my rights.” 

l This is a curious statement, but i in some respects it has ‘obvious 
importance. It shows that the departure from the family home, 
was deliberate, Next, the disappearance was in the mind of this 
co- -widow: connected ‘with, the birth or the "production of a son, 
Further, the elder widow was to manage the affair of the residence, 
of the younger. 

This deliberate design was followed, by the departure of the 
second widow, who went. off in the first place to her own, parents’ 
house. This was natural and usual: but she was only, there a day 
or ‘two when she was, taken therefrom by a nephew of the first 
widow, and immediately thereafter to, Patiala, outside British 
territory and in a. native, state, Not content, with this, she, 
was again removed by him from Patiala to ‘his own residence at - 
a place -called, Lakha {Singhwala, in Nabha, also a native state. 
T his nephew states that his aunt Harnam wished, him to take 
Bhagwan from Patiala to Lakha Singhwala in order to avoid, the, 
apprehended change from a girl tọ a boy. 

The facts of these “chajiges of residence are undoubted ; but 


‘their Lordships do ‘hot believe a word of the story as to the object 


of the journey; or as to the absentee widow, having borne a son. 

The Board does not go into the details further than to say. 
that it is Satisfied “with the interpretation put upon: them by the. 
Subordinate "Judge. They. “think it true to say firstly, that the 
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suggestion of an apprehended chage from a girl to a boy is without 
any foundation whatsoevér. -Secotdly, the deliberate removal 
from her home and°even from the home of her own parents to 
these two different places in a foreign state was effected with the 
object of destroying traces of her whereabouts, of making it prac- 
tically impossible compulsorily to secure her medical examination, 
of making it possible to lay a foundation for the fraud of obtaining 
a spurious son and of maintaining thereafter that in this remote 
place she herself had given birth to it. ‘heir Lordships, in short, 
agree, on the whole of. that part of the case, with the views of the 
Subordinate Judge. ‘ 

One or two points, however, may be stated in addition. It 
was argued that the statement as to pregnancy attributed ‘to 
Bachittar Singh was interpolated by the Patwari in the original 
record of the death of Jawala Singh. The challenge was made 
before the proceedings, either before the Collector or in this suit, 
were instituted, and it is striking and suspicious that Bachittar 
Singh, to whom this statement was attributed, was not called asa 
witness to clear up the point, or to state upon what information his 
alleged statement was made. ; 

There may be very. considerable doubt as.to whether the statements 
made befọre the, Collector, which truly did not form a part of the 
present 4s, should have been admitted in these civil proceedings, 
The thing, however, .was done. As already mentioned, the appel- 
lant took action almost.at once to have the truth as to- Bhagwan’s 

“condition investigated, She, however, disappeared, and it was prac- 
tically impossible for a private litigant to fetch her back, or possibly 
eyen to ascertain her whereabouts. The. investigation. proceeded in 
the Collector’s tribunal, and on the 12th November the Revenue 
Assistants, reported to the Deputy Commissioner that the boy..was 

e fictitious, \ 

> It may be. remembered, however, that there. being a report 
circulated that Harnam was certain that a son was born, Gurbakhsh 
inytantly took action. By, another.application of-the. 21st October 
he requested that some high officer might be specially sent.to. the 
spot and a, thorough inquiry made. so- that. the. true facts might 
come to, light, The. authorities Could not, use force beyond the 
British, frontier, and in the course of, the further proceedings on 
the, 2nd February, 1916, the following order was pronguntad 
by, t the Presiding Officer of the, Revenue Court. :— 

““Mussammat Bhagwan Kuar is keeping out riot the, way and 
cannot. be, found. Sardarni Harnam Kuar be summoned. to 


477. 


B.C. 


1927. 
ed 

Sardar, Gurbakhsh 
Singh 


f Ue 
/Guriial Singh. * , 
Lord Shaw. > 


478 THE CALCUTTA LAW JOURNAL. [Vor XLVI. 


Pate Ludhiana for the zrst February, 1916. Her whereabouts be 

1927. inquired from Sardar Bahadur Sardar Gajjan Singh and Mr. Sarab 

Sardar Gabikhsh Kishen. They state that (they ?) do not knoW where the Sardarni 
Singh Sahiba is, nor did. any Mukhtar of her come to them again.” 

of Gurdial Singh. A last opportunity was given, but Bhagwan did not appear until 


lard Show the 3rd March, accompanied by a boy ta which she maintained 
zo she had given birth in the previous October. - 

At appears clear to their Loriships that -she was purposely 
keeping out of the way, not only from August, rg915, when ‘she 
disappeared, but from October, when her alleged son was born. 

5 This further delay from October to March, about five months, 
was also deliberate. It was for the purpose of preventing the 
possibility of any medical examination of her after such a long 
period throwing light upon the question -of the birth of a child by 
her in October. The Assistant Collector, however, heard her,:and 
he was in no way moved by her evidence. “The statement,” says 
he, “ of Mussammat Bhagwan Kuar has been taken down. Even 
after ‘hearing her I see no reason to alter my first view.” - 

Further proceedings took place in the Revenue ‘Courts, and 
then this civil suit followed. As already indicated, their Lordships 

, see no reason to doubt either the great carefulness of the investi- 
gation made by the Subordinate Judge, or the soundness of the 
conclusions at which he arrived. The disappearance of Bhagwan, 
and the manifest approval of the co-widow ; the refusal by her to 
come to the Court to.submit to a medical examination, or even to 
remain for a reasonable period in her own old home, but in 
preference to go outside the jurisdiction of the Court and into a 
native state, would in any view have thrown the greatest doubt upon 
the story of her having given birth to a son as alleged ; and then the 
second feature of the case—her continued absence for’-a long 
period after the alleged birth—the whole of this appears: to-their+ 
Lordships to be but part of a transaction which was simply a nefa- 
rious plot. . f 5 ; 

It. must be stated that in taking a different view the High Court 
-went.very far, as, for instance, when-they say, “ We do not find 
any proof that Bhagwan Kuar did, in fact, shirk examination.” 

Their Lordships think it unnecessary to repeat the numerous 
details of the story, but, as it involves a` general and important 
question of procedure and practice, they think it expedient to make 
the following reference to what occurred at the trialof this civil 
suit, At the Bar of the Board it was admitted by the respondents 
that she, Bhagwan, had been present in Court when: the evidence 
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was being taken, and that she did not go into the witness box, and 
was not examined asa witness on her own or her alleged son’s 
behalf. aa 

Notice has frequently been taken by this Board of this style of 
procedure. It sometimes takes. the form of a manœuvre under 
which counsel does not call his own client, who is an essential 
witness, but endeavours to force the other party to call him, and so 
suffer the discomfiture of having him treated as his, the other 
party’s own witness. 


This is thought ‘to be clever, but it is a bad. s degrading l 


practice. Lord Atkinson dealt with the subject i in Lal Kunwar v. 
Chiranji Lal (r) calling it “a vicious practice, unworthy of a high- 
toned or reputable system of advocacy.” 

The present case, however, is a pointed instance of the evils 
which flow from such a practice. Bhagwan’s case had been the sub- 
ject of prolonged investigation in the Revenue Courts, and had been 
pronounced by them a bogus case. She had appeared and told a 
story there, and it had got been believed. She was, however, 
also present in this civil suit, the issue in which was the legitimacy 

_of the boy that she was putting forward as the Jaghir of the estate. 
Her non-appearance in answer to the challenge, that is to say, to dis- 
close the actual fact as to her condition shortly after her husband 
Jawala’s death, her disappearance into a foreign state, and all the 
other circumstances mentioned, had been established. If her story 
were, notwithstanding all this, a true story, it was her bounden duty 
to give evidence in the suit, telling the whole facts in support of 
her and her allegeJ son’s case ; but she did not, If under advice 
she did not do so, that advice was of the worst description, and 
worthy of the animadversion above made. But in any view her 
non-appearance as a witness, she being present in Court would be the 
strongest possible circumstance going to discredit the truth of her 
cise, . 

How did the High Court deal with this ? They say :— 

“ Tt is true that she has not gone into the witness box, but she 
made a full statement before Chaudhri Kesar Ram*, and it does not 
seem likely that her evidence before the Subordinate Judge would 
have added materially to what she had said in the statement,” 

Their Lordships disapprove of such reasoning. The true object 
to be achieved by a Court of Justice can only be furthered with 


*Chaudhri Kesar Ram was the Assistant Collector, also known inthe Punjab 
as sacha Assistant—K, J. R. 
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propriety by the testimony of the party who personally knowing the 
whole circumstances of the case can dispel the suspicions attaching 
toit. The story can then be subjected in all: its particulars to- 
cross-examination. - 


To say that she would likely have repeated what'she ‘had already 
said omits the entire force of the consideration as to cross- 
examination; and’their Lordships cannot doubt that if this part of 
the case had been treated from the point of view consistent with 
sound practice, as just stated, the High Court could never have 
reached the conclusion come to. 

Their Lordships will humbly advise His Majesty that the appeal 
should be allowed, and the julgment of the Subordinate Judge. 
restored with costs here and below. 

H. S. L. Polak: Solicitor for the Appellant. 


T. L. Wilson & Co: Solicitors for the Respondents. | 
K.J. R Appeal allowed, 


PRESENT : Zord Blanesburgh, Sir John Wallis and. 
‘ Sir Lancelot Sanderson. , 


LALA JAGMOHAN SARAN 
v. 


SAHU DEOKI NANDAN alias JWALA PRASAD AND OTHERS; ` 


AON APPEAL FROM'THE HIGH COURT ‘oF JUDICATURE 
‘av ÅLLAHABAD.] ' 


Limitation—Indian Limitation Act (IX of 1968 Jo Sch. I Art. 118—Suit to 
declate invalidity of adoption —Knowledge of alleged adoption for over 
6 years: f 
` Article 118 of the Indian ‘Limitation Act, governs a suit which isin effect and 
substance one for a declaration that a particular adoption i is invalid. 
-Where'the plaintiff had knowledge for more than-six years prior to the institu- 
tion .of the suit that a claim ‘on the strength of the.allegediadoption was‘being 


` made, the suit would be barred by Article 118, Limitation ‘Act, 
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Appeal by the Plaintiff by special leave from a judgment and 
decree of the High Court, Allahabad (Sir Grimwood Mears, C. J. 
and Sir Promada Charan Banerji, J.) dated the 3rd May 1922, 
reversing a judgment of the Subordinate Judge of Moradabad, 
dated the 7th May 1979, 

The plaintiff Jagmohan Saran brought this suit on the 13th June 
1918 fora declaration that an adoption of the defendant Deoki 
Nandan by one Govind Prasad alleged to have taken place on the 
ast August, 1898 had not in fact taken place. The plaintiff was 
27 years old at the time of the institution of the suit. The suit was 
decreed by the Subordinate Judge. On appeal to the High Court, 
the suit was dismissed, the learned Judges holding, on the merits, 
that there was a valid adoption of the defendant. On the question 
of limitation, they made the following ‘observations :—“ There 
remains the question whether the claim of the plaintiff is barred by 
limitation. Holding the view that we do that there was a valid 
adoption of Deoki Nandan by Govind Prasad........ sonetit , it is 
unnecessary for us to decide the question of limitation. If, however, 
we were to pronounce an opinion upon the point, we think that 
the claim in the suit must be treated asa claim for a declaration 
that Deoki Nandan was not in fact adopted and that his adoption 
was invalid. If this is so, Article 118 of the Limitation Act bars 
the claim. We are also of opinion that Article 125 (of the Limita- 
tion Act) is not applicable to a suit of this description.” 


Diinne K. C. and Dube for the Appellant. 
Lowndes K. C. and Wallach for the Respondents. 
Their Lordships’ judgment was delivered by 


Lord Blanesburgh :—As a result of the opening of this appeal 
, by Mr, Dunne, it is possible for their Lordships to dispose of the 
Gase ona very short ground. It has been made clear that this 
action isin truth and substance a suit for a declaration that a 
particular adoption was invalid. It is plain that the fact thata 
claim was being made on the basis of this alleged adoption was 
known to the plaintiff in the suit more than six years before it was 
instituted, and that he himself had attained majority nearly nine 
years before the suit was commenced. The suit being in substance 
one for a declaration to the effect just stated, their Lordships, on 
these uncontested facts, are of opinion that itis barred by Article 
118.0f the Limitation Act. In these circumstances no useful purpose 
would be served by any further examination heté and now of the 
matters in contr > versy, and for the reason that the suit is out of 
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time their Lordships will humbly advise His Majesty that this appeal 
by the plaintiff should be dismissed. The appellant must pay the 
costs, i : l ° 
` Barrow, Rogers and Nevil : Solicitors for the Appellant. 
T, L. Wilson & Co. : Solicitors for the Respondents, 


K. J. R. Appeal dismissed. 


' APPELLATE CIVIL. 


Before Mr. Justice B. B. Ghose and Mr. Justice Page. 


RAJARAM SINGH 
j ` . 
V. 


PANCHA DEOGI* 


Infant, liability of—Borrowing by guardian—Personal contract—Subrogation— 
Decretal amount, how realised, 


A minor cannot be personally made liable for any debt incurred by his guardian 
But if a guardian incurs a debt for the purpose 


of carrying on a business of a minor which was continuing from before the date 
of the debt incurred by the guardian, the creditor is, as it were, subrogated to 


the position of the guardian and he (creditor) can under such circumstances 
recover the amount so lent on a decree, the amount of which can be realised from 


the estate of the minor confined to his business contract 
nund (1) referred to. 


: Joykisto v, Nittya- 


Appeal by the Defendant. l i . 
Suit for recovery cf certain sum of money. 


Babus Brojo Lal Chakravarty and Gopendra Krishna Banerjee 
for the Appellant. g 


Dr. Sarat Chandra Basak, Babus Sitaram 
Diptendra Mohan Ghose {pr the Respondent. 


The judgments of the Court were as follows : 


Banerjee and 


-* Appeal from Original Decree No. 81 of 1925, against the decree of Babu 


- Nalini Mohan Banerjee, Subordinate ` Judge, 3rd Court, of 24-Pargannahs, dated 


the 12th January, 1925, 
(1) (1878) L La R, 3 Cale, 738, 
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B. B. Ghose, J :—This appeal arises out of a suit brought by 
the plaintiffs for recovery of a certain sum of money borrowed by 
the guardian appointed by the Court for the minor defendant, 
The plaintiffs’ case is that the minor had a business for supplying 
labour for certain works done under the Port Commissioners of 
Calcutta. The money was required for carrying on that business 
and the guardian of the minor entered into an agreement with the 
plaintiffs for the advance of money from time to time for the 
purposes of the business and for repayment in certain ways. It was 
also stipulated that the ‘guardian should pay interest at the rate of 
3 percent per month on the amount taken from the plaintiffs, 
The plaintiffs’ case is that the amount of the claim made in this 
suit was found due to them in December 1923 but as the defendant 
did not pay the amount they ceased to make .any further advance 
and the plaintiffs now sue for the amount of Rs. 5,846 odd for 
principal and interest at the rate ‘of 3 per cent per annum till the 


date of realisation, The suit was brought on the 13th March 1924, 


Various objections were taken in the defence which itis needless 
now to state in detail, The minor was represented by the same 
person as his guardian who borrowéd the money from the plaintiffs. 
It is undisputed that that guardian ‘carried on the business in which 
the minor was engaged froma timè previous to the transactions 
entered into with the plaintiffs, It is also clear from the evidence 
that unless the guardian was able to find any money by borrowing 
from some person or other he would not have been.able to carry on 
the businéss on behalf of the minor and it is also admitted that the 
business was a profitable one so far as the minor was concerned 
although it might not have been so profitable as the learned 
Subordinate Judge has found it to be. The Subordinate Judge has 
made a decree in favour of the plaintiffs for Rs. 5836 to carry interest 
at the rate of 6 per cent. per annum from the date of the decree and 
the decretal amount was to be realised from the estate of 
the minor which is confined to his contract business under the 
Port Commissioners for the purpose of’ which the money was 
borrowed. From this decree the defendant has appealed. 

The first contention raised on behalf of the appellant, is that 
the minor cannot be made personally liable for the money that the 
certificated guardian borrowed for him. That proposition can- 
not be contested. The proposition is well settled by the cases. 
[See Waghelay. Masludin (1); Ma Hnitv. Hashim (2)]. But in 


(1) (1887) L. R. r4 I. A. 89 (96) ; 1. L. R. 11 Bom, 551 (561). 
(2) (1919) 32 C. L, J."214 P, Co ; 
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Givin this case the Subordinate Judge has not madea decree making 
1927. the- minor personally liable ; or in other words, he,has not made a 
ww 


decree by which the plaintiffs can pursue any prdéperty of the minor 
other than the assets of the business with the Port Gommissioners. 
The broader contention that was sought to-be raised, namely, that 
B. B, Ghose, F. in the, circumstances of this case the plaintiffs are not entitled to 
= any decree as against the minor cannot, at all be supported. It is 

no doubt true, as I have already said, that the minor cannot be 

personally made liable for any debt incurred by his guardian on his 

own personal liability. Butit has been settled that ifa guardian 

incurs a debt for the purpose of carrying on a business of a minor 

which was continuing from before the date of the debt incurred 

by the guardian, the creditor cannot make the minor directly 

liable: for the money borrowed. He can, however, recover the 

money from the guardian. The guardian in his turn is entitled to 

indemnify himself for the money properly borrowed by him for, the 

purpose, of: carrying on the business of the minor. According to the 

rule which has been enforced in the Courts,gin India the creditor is, 

as it were, ‘subrogated to the position of the guardian and it has 

been -held that the creditor under such circumstances can,re-imburse 

` himself of the money which the guardian borrowed for the purpose 
of, carrying on the business of the infant. The case in our Court 

which. has been followed in numerous cases is that of Joykisto Cowar, 

v. Nittyanund Nundy (1). Following that case the law has been 

laid.down, if I may say so, very clearly in the case of Sanka Krishna- 

murthi-v. Sriram Lakshmi, Kaniham (2), where Mr. Justice Wallis, 

as he then was, in delivering the judgment of, the Court, stated the 

tule thus: “ Creditors, of the business have therefore no, right of 

direct recourse against the, minor or his estate, but, as the guardian 

is entitled. to. indemnity for liabilities properly incurred out of the 

assets,of the minor embarked in the business, creditors of, the 

business, it has been held, are entitled to proceed; directly against 

such assets. Where however the guardian has no right to indem- 

nity against the assets-in the business, as where he. has acted 

improperly, neither have his creditors, as held by Sir, George. Jessel 

in Zn ze Johnson (3) which was followed in Zn ve Evans (4). -In 

the present: case „as there, is,no question that the liabilities. were 

properly, incurred by the guardian for the purpose of conducting, 

of the business of the minor the creditor is entitled to. recover the 

sum claimed, The.same principle has been again stated\in the case 


Rajaram.. Singh 
v 


Pancha Deogi. 
& wera 5 


(1) (1878) I L. R. 5 Calc, 738. (2) 0911) 1, L. R. 35 Mad, 692, (698). 
(3) (1880) 15 Ch. D. 548. (4) (1887) 34 Ch: D. 597. 
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of Patchu Ramajogayya v. Vajjula Jagannadhan (1). There is no 
evidence on the side of „the defendant from which it can-be argued 
that the liability was. not properly incurred by the guardian on 
behalf of the minor.for the propose of carrying on the business. 
It has been contended on.behalf of the appellant that the plaintiffs 
are only entitled to recover the money out of the money which the 
defendant recovered from the Port Commissioners during the period 
during which the plaintiffs continued to advance money, to the 
defendant. That argument does not appeal: itself. to me, It is 
quite probable, and there is evidence on the record to show that 
it is a fact, that certain sums which were due to.the defendant from 
the Port Commissioners for work done, during the period referred 
to bythe appellant were not paid immediately within that period. 
It cannot be argued that the. plaintiffs cannot recover their dues 
out of the sums so outstanding in the hands of the Port Commis- 
sioners, 

Another argument was addressed.to us on behalf of the appellant 
and it arises out. of issue No, 4 framed in the lower Court. It was 
stated that a sum of Rs. 2, 500, was taken from the plaintiffs in- order 
to pay off a creditor, Bahal Singh. It is faintly urged that the 
creditor Bahal Singh was a creditor of the guardian himself and 


not of the minor. There, is, however, evidence on the side of the- 


plaintiffs that Bahal Singh was a person who had advanced money 
previously to the.guardian for carrying on the business of the minor, 
His loan carried a higher, rate of interest, over six per cent, per 
month, and the guardian by taking a loan from the plaintiffs 
discharged the loan of Bahal Singh. That should, therefore, be 
considered as money received from the plaintiffs for the purposes 
of the business of the minor, 
Another argument was addressed to us to the effect that the 
loan advanced did not represent the money that was required for 
«the purposes of the business of the defendant alone. It was stated 
that the money advanced to another person named Deo Kumar was 
entered in the hat-chita. The plaintiffs, however, say that they 
never advanced any loan to Deo Kumar. It was pointed out that 
in the Aat-chita there were certain entries showing that Deo Kumar 
obtained the money on behalf of the guardian of the infant and it 
is contended that those entries really show that those were indepen- 
dent transactions with Deo Kumar. That contention can hardly be 
“supported in the absence of any evidence. It rather shows that 
Deo Kumar took money on behalf of.the guardian for the business 


(1) (1918) I. L. R. 42 Mad. 185, 
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ofthe infant, It was furthér argued that the accounts show that 
certain “cheques payable to Deo Kumar had been credited in the 
défendant’s account. Nothing turns upon that, It may be that 
Deo Kumar had paid the cheques to the defendant and the 
defendant had with those cheques repaid the debt to the plaintiffs 
in part. These are all the arguments that were advanced on behalf 
of the appellant which require any answer. It was sought to make out 
a case of undue influence and coercion on the guardian of the infant 
by the: plaintiffs, There is absolutely no evidence to support that 
suggestion, It was urged in the Court below but it was negatived 
by that Court. All the points urged by the appellant, therefore, 
fail and this appeal is dismissed with costs. 

Page, J :—I agree. According to principles of law that are 
now well settled it is clear that the plaintiffs have no cause of action 
against the minor deféndant either personally or against his estate in 
respect of the personal contracts entered into by his guardian on his 
behalf, [See Waghela Raj Sanji v. Shekh Masludin(r)}. I agree, 
however, that the’creditors could have recoug'se to the’ estate of the 
minor’s business to the extent of which the guardian was entitled to 
claim indemnity from the minor in respect of debts prudently 
incurred‘ by the guardian for the purpose of carrying on the minor’s 
business, [See the case of Sanka Krishnamurtht v. Sriram 
Lakshmi Kantham (2)|. Having regard to the evidence adduced I 
also agree, that the decree of the lower Court should be confirmed 
and-this appeal should be dismissed with costs. 


ALT. M. l o’ Appeal dismissed. 


(1) (1887) L. R. 14 I. A, 89 5 I, L. R. 11 Bom. 551. 
(2) (1911) I. L. R. 35 Mad. 692. . 
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Before Mr, Justice M. N. Mukerji and Mr, Justice 
l . D, N. Mitter, 


BEPIN CHANDRA DAS AND OTHERS Civit 
v. f 1927. ° 
wy 
MENAJADDI AND OTHERS.* i June, 16. 


‘ 


Suit to set aside decree—Fraud—Guardian, appointment of —Civil Procedure Code 
(Act Vof 1908), O. 32 R. 3. (4)—Facts not properly placed in the suit— 
Non-service of notite-—Guardian not taking proper steps to defend. 


Unless and until it is found that the provisions of ordet 32 rule 3 sub-rule (4) 
of the Code of Civil Procedure have been infringed, it cannot be said that the 
appointment of guardian by the Court was nota valid one. The question as to 
whether the provisions of that clause have been satisfied or not is a question of 
fact upon which the lower appellate Court will have to record clear and 
proper findings on a consideration of the materials that have been adduced on 
behalf of the parties. f 


In a suit to set aside a decree obtained in a rent suit, the mere fact that in the 
opinion of the Courts, below the facts were not correctly placed before the Court 
by the defendants,in the rent suit or that the plaintiffs should have been success- 
ful in the said rent suit or that there was non-service of notice upon the plain- 
tiff, is not sufficient for the purpose of enabling the plaintiff to obtain a decree. 
Nor the fact the guardian appointed by the Court did not take proper steps to 
defend the rent suit be sufficient for the purpose. The plaintiff will have to 
prove fraud upon which the whole case is based, The Court will have to consider ‘ 
the materials on the record in order to arrive ata conclusion as to whether non- 
service, if any, of the notices under clause 4, rule 3, of order 32 of the Code of 
Civil Procedure was brought about intentionally or wilfully by the plaintiff in that 
suit, that is to say, in order to prevent the plaintiff who was the defendant in that 
suit from having his case properly represented before the Court, The Court will. 
also enter into the question whether the appointment of guardian was obtained 
by means of contrivance resorted to by the plaintiff in that suit with a similar 
object. 


* Appeal by Defendants Nos. 1 to 3. 

Suit to set aside a ‘decree. 

The material facts appear from the judgment, 

Babu Abinash Chandra Ghose for the Appellants, 

Babu Jatindra Nath Sanyal for the Respondent No, x: 


The judgments of the Court were as follows : : 

*Appeal from Appellate Decree No. 2239 of 1924, against the decree of Babu 
Saroda Kumar Sen. Gupta, Subordinate Judge, ist Court, of Backarganj, dated 
the 21st July, 1924, affirming that of Babu Bénoy Bhusan Sen, Munsiff, qth 
Court, of Barisal, dated 13th September, 1923. 
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Mukerji, J: This appeal ‘arisés oiit of a Suit Which was insti- 
tuted by the plaintiff for setting aside a *decree and a sale held 
in execution thereof on the ground of fraud.” The suit has been 
decreed by both'the Courts bélow. The defendants Nos. 1 to 
3 have preferred this appeal. The plaintiff’s case was that he 
held a jama under the 4 annas share in a certain taluk for 
which he was to deliver rr katis of paddy as rent ptr year, that 
defendants Nos, 1 to 3 who were the plaintiffs landlords institu- 
ted a suit for rent being suit No. 1883 of 1918 alleging that, the 
plaintiffs jama together with two other jamas in which the 
plaintiff was not interested constituted one jama of which the plain- 
tiffand defendants Nos. 4 to 9 were tenants andin collusion with 
defendants Nos. 4 to 9 obtained an -ex parte decree, fraudulently 
suppressing the summons that had been -issued on the plaintiff and 
not having the plaintiff properly represented in the said suit and 
thus having fraudulently obtained decree by adducing perjured 
evidence, 


Ld 

The learned Munsiff held that there wa$ no evidence to` show 
that the summons in the suit was served upon the plaintiff who 
was a minor at the time ot on his natural guardian Aminaddi who 
was his maternal uncle and with whom he was living at the time. 
He, however, found that the non-service could not be attributed 
to the interference of the. defeadants Nos. x to 3 who were the 
plaintiffs in the rent suit and therefore the plaintiff was not entitl- 
ed to any relief on that groun]. He held, however, that the suit 
was a false one and therefore the decree was liable to be set 
aside. The falsity of the suit, so far as the learned Munsiff appears 


“to have found, consisted in this that the suit was instituted in 


respect of the rent for the 4 annas share ‘of the three jamas without 
disclosing the fact that it was only in respect of one of these jamas 
that the plaintiff was interested. and that for this he had to 
deliver rent inthe shape. of paddy at the rate of rr katisa 
year, There wasan appeal preferred from this decision of the 
learned Munsiff by defendant No. 1 ahd this dppéal has been 
dealt with by the Subordinate Judge. The findings. of. fact 
which the learned Subordinate Judge has recorded are somewhat 
difficult to comprehend dnd indeed some of the findings which he 
has so recorded have very little to do with the questions which 
are relevant, in a suit for setting aside a decree on the ground of 
fraud. He has held in the first instance that the defendants 
Nos. 1 to 3 in the rent suit"No. 1883 of 1918 in which they were 
the plaintiffs treated the three jamas as one jama and there js no 
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evidence to show that rent had been realised from the present. 
plaintiff “in respect of the,three jamas treated as one, ‘and further 
that so far back as 1308 the said defendants. Nos, r to 3 or some 
of them had accepted a kabuliat ftom the plaintiff’s father in 
respect’ of the separate jama which ‘the plaintif alleged, 
and that the Record of Rights also was in plaintiffs favour. 
He thus found that the claim in the rent suit was a false 
one. Having done so he proceeded to consider the ques- 
‘tion whether the plaintiff was properly represented in 
the said suit. He held ia one passage in’ his judgment that the 
natural guardian of the plaintiff who was then 4 minor was not 
properly communicated with in respect of the said suit. But 
later on he makes an observation which detracts to a certain 
extent from'the strength of the finding, the said observation being 
to the effect that even if the natural guardian had notice of the 
rent suit and for that reason the guardian ‘appointed by the Court 
be treated as having been validly appointed, the latter did not in 
point of fact take any inteyest in the plaintiff's case and did not 
take proper care to defend the said case on behalf of the plaintiff. 
As fegards the question as to whether notice of the suit had been 
given’ to the natural guardian the finding of the learned Subor- 
dinaté ` Judge is therefore not very clear. As regards service of 
notice on the plaintiff himself there isa passage in the judgment 
of the learned Subordinate Judge which is to the effect that the 
plaintiff at the time of the suit lived at the house of his maternal 
grandfather under the guardianship of his maternal uncle. This 
passage means that at the time of the suit the plaintiff was living 
in thé village Araji Kalikapur, because that is the place where 
according to the evidence the house of the maternal grand- 
father was situated. There is no-finding, however, as to where the 
notice in the name of the plaintiff was addressed or where it pur- 
perted to have been served. It is true that in the judgmentof the 
learned Munsiff these matters have been dealt with, but in absence 
of a clear finding on this question by the learned Subordinate 
Judge it cannot be said either that the notice on the plain- 
tiff himself or the notice on his natural guardian was 
properly served for the purpose of thg provisions of ” order 
32, rule 3, sub-rule 4 of the Code of Civil Procedure. Unless 
and until it is found that the provisions of -that clause 
have been infringed it cannot be said that the appointment 
of the Court guardian was not a valid ove. ‘The question therefore 
as to whether the provisions of that clause have been satisfied or 
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not is a question of fact upon which the learned Subordinate Judge 
` will have to record clear and proper findings on a consideration of 
the materials that have been adduced on behalf of the parties in the 
present case. The mere fact that in the opinion of the Courts 
below the facts were not correctly placed before the Court by the 
defendants Nos. 1 to 3 in the rent suit aforesaid or that the plaintiff 


should have been successful in the said rent Psuit or that there was 


non-service of notice upon the plaintiff would not be sufficient 
for the purpose of enabling the plaintiff to obtain a decree in the 
present suit. Nor would the fact that the guardian appointed by ` 
the Court did not take proper steps to defend the suit be suffi- 
cient for the purpose. The plaintiff will have to prove fraud upon 
which his whole case is based. The Court will have to consider 
the materials on the record in order to arrive at a Conclusion as.to 
whether non-service, if any, of the notices under clause 4, rule 3, 
of order 32, Code of Civil Procedure was brought about intentionally 
or wilfully by the plaintiffs in that suit, that is to say, in order to 
prevent the plaintiff who was the defendant in that suit from having 
his case properly represented before the Court. The Court will 
therefore, also have to go into the question whether the appoint- 
ment of the Court guardian was obtained by means of contrivance 
resorted to by defendants Nos. 1 to 3 the plaintiffs in that suit with 
a similar. object. ‘These are the material questions which will arise 
for a satisfactory decision of the present suit, 

We accordingly set aside the decree passed by the learned 
Subordinate Judge and send down the case to his Court so that 
the appeal may now be re-heard and proper findings being arrived 
at on these questions the appeal may be. disposed of in accordance 
with law. 


Costs of this appeal will abide the result. ° 
Mitter, J. I agree. ; 


. A, T,™M. Appeal allowed : Case remanded, 


VoL, XLVI] PRIVY COUNCIL, 
PRIVY COUNCIL. 


PRESENT: Lord Blanesburgh, Sir John Wallis and Sir Lancelot 
' Sanderson, í 


SURAJ BHAN SINGH AND OTHERS 
v. 


SAH CHAIN SUKH AND OTHERS., 


[ON APPEAL FROM THE HicH COURT OF JUDICATURE AT 
ALLAHABAD] i 


Hindu Law —Alienation by widow—Necessity for small part of consideration not 
established. 

Where a sale by a Hindu widow for Rs. 19,000 was proved to be for legal 
necessity to the extent of Rs, 17,378, the Judicial Committee, applying the 
principles laid down in Avishn Das v, Nathu ram (1) and Naimat Rai v. Din 
Dayal (2), held that the sale cogld not be challenged, 

Appeal by Plaintiffs froma judgment and decree of the High 

Court, Allahabad (Lindsay and Sulaiman JJ.), dated the 3oth 
January, 1924, reversing a judgment of the Subordinate Judge of 
Mainpuri, dated the 24th February, r921. 


The plaintiffs brought a suit to set aside a sale made by a Hindu 
widow, Phula Kunwar, to the defendant, alleging that the sale was 
without any legal necessity. Various questions were raised in the 
Courts below, but it is unnecessary to refer to them for purpos- 
es ‘of this report. The Subordinate Judge found that out of 
the consideration of Rs. 19,000 the sale of the property by. Phula 
Kunwar was justified to the extent of Rs. 17,378, and he passed a 
decree in plaintiffs’ favour to the following effect ;— It is ordered 
and decreed that the plaintiffs’ claim for possession of the property 
in dispute be decreed on payment of Rs, 17,378 by the 23rd May 
1921, Therest of the claim be dismissed.” On appeal to the 
High Court, the plaintiffs’ suit was dismissed i# /o¢o on other 
grounds, but the learned Judges agreed with the Subordinate 
Judge in holding that Phula Kunwar’s aE was good to the.» extent 
of Rs. 17,378 only. 

Dunne K. C. and Dube for the Appellants, 


Lowndes K. C, and Wallach for the Respondents. 
(1) (1926) L, R. 54 l. A, 79- i 
{2) (1927) L. 8.54 LA. 281; 45 C7 L. J. 548. 


July, 12, 
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RAC: Their Lordships’ judgment was delivered by 
1927. Lord Blanesburgh : It appearing to thes Board that this case 


Suraj Bhan Singh COMes within the principles laid down by the’ Board'in the cases of 

Krishn Das v, Nathu Ram(1) and Naimat Rai vy. Din Dayal (2) 

- their Lordships, without taking into consideration the facts of the 

Juy; 12, case, will humbly advise His vS that this appeal should be “dis- 
missed with costs. 


H. S. L. Polak: Solicitor for the Appellants. 
Douglas, Grant and Dold : Solicitors for the Respondents. 
K. JR. Appeal dismissed. 


(1) (1926) L. R. 54 I. A. 79. 
(2)-(1927) L.-R. 54 I. A. 2113 45 C. L. J. 548. : ` $ 


v. 
e Sah Chain Sukh, 
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Present : Viscount Dunédin, Lord Shaw, Lord Sinha 
and Sir John Wallis, 


P. C. ALWAR NAIDU AND ANOTHER 
1927. ' : ' Va ; 
July ta, - .  KOTHANDAPANI NAIDU AND OTHERS, 


— 7 r 


[ ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS,] 


Discharge of mortgage—Presumption arising from mortgagor's possession of the 
mortgage bond, when rebutted, - : 


Fwa suit to enforce a mortgage, the defendants’ case was that the mortgage 
debt had been discharged and that ithe mortgage deed had.been returned to them. i 
The plaintiffs denied these, allegations and pleaded that the deed had been stolen 
from them. lt was found that at the time of executing the mortgage the defendants 
had deposited with the, plaintiffs the title deeds of the mortgaged property, and 
that they were still in the possession of the plaintiffs : 

Held, that the fact that the defendants did not get back the title ‘deeds at the 
time of the alleged discharge considerably weakened the presumption in their 
(defendants’) favour arising from the possession by them (plaintiffs) of the mortgage 
deed. a 

Appeal by the Plaintiffs from a jipeni and decree of the 
High Court, Ma lras (Phillips and Devadoss JJ.) dated the 26th 
February, 1923, reversing a judgment of the Additional Subordinate 


Judge of Trichinopoly, dated the 31st January, 1921., y 


Von. XLVI] BRIVY COUNCIL. - 


The material facts are set out in their Lordships’ judgment. .- 
E. V. L. Narasimham for the Appellant. 

The Respondents were not represented at the hearing. 

Their Lordships’ judgment was delivered by 


Sir John Wallis :—In this case either the plaintiffs are suing to 
recover a mortgage debt already discharged, or the defendants are 
setting up a false case of discharge, relying on the fact that the 
mortgage deed has come into their possession and. purports to bear 
an endorsement of discharge by the plaintiffs’ father, who had 
admittedly lent money to-the first defendant and-taken a mortgage 
bond in the name of his son, the second plaintiff. ‘The Subordinate 
Judge of Trichinopely found on a full consideration of the evidence 
that the plaintiffs’ case was true and the defence totally false, while 
the learned Judges of the High Court held that the possession of the 
document bearing an endorsement of discharge threw heavily on 
the plaintiffs the onus of proving that the document was stolen from 
them and the endorsenfent forged,and that they had failed to dis- 
charge it. The respondents were not represented at the hearing of 
this appeal, and their Lordships unfortunately have not had the ad- 
vantage of hearing counsel on their behalf. They have, however, 


very carefully considered the evidence, and have come to the con- 


clusion that the Subordinate Judge was right.in finding in favour 
of the plaintiffs, 


On the 1st August, 1916, the first defendant (who was the father 


of the second and third defendants), for the consideration recited 
in the deed executed a mortgage bond in favour of the second 
plaintiff, making the mortgage debt repayable on or before the 
31st-August, 1918. At the same time he deposited with the plaintiffs 
the title deeds of the mortgaged property, which are still in posses- 
sion of the ‘plaintiffs, and the fact-that he did not get them back, 


at the time of the alleged discharge when, his case is, the document, 


itself was returned to him, in their Lordships’ opinion considerably 
weakens the presumption in his favour arising from the possession 
of the mortgage document. The first defendant, no doubt, endea- 
voured to explain this on the ground that the plaintiffs’ father 
insisted on retaining them until payment bf a promissory note for 
Rs, 500, by which according to the endorsement alleged to be 
forged, the balance of the mortgage debt was discharged. He also 
endeavoured unsuccessfully to show that some of the deeds had 
been returned to him. Apart, however, from the question of onus, 
their Lordships are satisfied that the defendants’ story of discharge 
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‘ 


EG is false. In coming to this conclusion they have necessarily 
1927. disregarded the finding of the learned Subordjnate Judge, based 
wt 


Alwe Naidu OÌ comparisons of handwriting, that the Tamil endorsement of 
ve discharge on the mortgage deed was not in the handwriting of the 
Kothandapani Naidu. PUI : 3 5 
ae plaintiffs’ father, inasmuch as the learned Judges of the High Court 
Sir Folin Wallis do not accept this conclusion, and the question is one as to which 
necessarily their Lordships are not in a position to form any opinion 
of their own. R 
' The mortgage deed (Ex. 1) contains two admittedly genuine 
endorsements of payment of .interest r (4) and xı (c) of the 6th and 
7th September, 1916, which are notin the first defendant’s hand- 
writing, but signed by him according to the usual practice, thus 
affording a fresh starting point for limitation. These endorsements 
are said to be in the writing of the second plaintiff. Ou. the other 
hand, the next six endorsements of payments of principal and- 
interest, on which the „first defendant relies, are all in his own 
writing, as well.as signed by him, and could therefore have been 
4 made by him at any time after obtaining posession surreptitiously 
of the deed. 

The plaintiffs’ father, who is alleged to have made the- endorse- 
ment of discharge on the deed on the roth May, 1917, died on the 
21st June, 1917, and the plaintiffs’ case is that they first missed the 
mortgage deed in the following September. ‘There is the evidence 
of their relation, Mr. Sadagopa Naidu, then a Subordinate Judge, 
who was examined on commission but was not cross-examined, 
owing to the defendants riot having taken the necessary steps, that 
the plaintiffs informed him of the loss and asked his advice ; and 
Ex. G series shows that, in pursuance, they say, with his advice, 
at the end of October, 1917, they endeavoured to publish 
anotice of the loss in the “ Trichinopoly District Gazette,” but 
that their application was. returned as notin accordance with the 
rules, 


We have next certain notices of the 29th November and 28th 
December, 1917, and the 3rd March, 1918, which are alleged to 
have been sent by the first plaintiff to the first defendant, warning 
him not to make any payment of principal or interest except upon 
the joint receipt of himself and his younger brother, the second 
plaintiff. These notices, it is said, were sent by registered 
post; and the two first were returned as the addressee 
could not be found, while there is a postal acknowledgment by the 
first defendant of a letter from the first plaintiff, said to relate to the 
third notice. The learned Judges have criticised the plaintiffs’ 
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ri 


evidence as to the sending of these notices, but, as they do not 
mention the loss of the deed—accoriing to the first plaintiff’s 
evidence the omissjon’was deliberate—they really throw very little 
light on the case. 


The mortgage debt, as already stated, was repayable by the 30th Ko 


August, 1918, and it was not until a year later, on the 25th August, 
t919, that the plaintiffs instituted the present suit. As observed by 
the Subordinate Judge, it cannot be said that there was anything 
unusual in such delay. On the other hand, it is certainly unusual 
to finda mortgagee paying offa mortgage little more than nine 
months after the execution of the deed, and more than fifteen 
months before the date fixed for repayment. ‘The plaintiffs 
explanation is that, as the fictitious payment was alleged 
to have been made to their father, it was necessary to 
fix on some date before his death on 21st June, 1917. To meet 
this case the plaintiffs endeavoured to prove that before the 
2ist May the first defendant had beer disabled by paralysis and 
was not in a position to make the endorsement. The learned 
Judges have not accebted this evidence in view of his having 
subsequently made a fatiguing pilgrimage, but the point is immate- 
rial because, in their Lordships’ opinion, the first defendant’s 
conduct and evidence shows that his story is false, 

Under the Code the plaintiffs were required to file the 
mortgage sued on with the plaint, and, as they were unable 
to do so, they filed a copy of the mortgage from the Registrar’s 
Office, stating that they did so because the original was lost. 

In his written statement of the 4th November, rgz1g, the 
first defendant pleaded in paragraph 5, “ There having arisen a 
necessity. for this defendant to discharge the suit bond and 
redeem the suit properties mentioned therein even some time 
prior to the due period fixed in the suit bond . . . this defen- 
dant collected the amount in several ways, paid it to the plain- 
tiffs’ father, completely discharged the suit bond, and got the 
suit bond with the said ‘person’s indorsement ; further, the said 
bond was given in support of an agreement which this defendant 
had to execute in favour of another party even at that time. J am 
ready to produce it through summons at the time of hearing.” 
On the same day he put in a suppfemental statement: “ The 
discharged suit bond is with Pulivalam Sundaram Pillai. I have 
executed an agreement in his fayourona stamp Paper. I have 
given that bond asa title deed. That Sundaram Pillai is at Puli- 
yalam, I do not know:his father’s name,” 


295 


1927. 
“w 
Alwar Naidu 
Ve 
thandapani Naidu. 


Sir Fohn Waltis. 


286 


P; OF 
1927. 
nw 

Alwar Naidu 


x `U. 
‘Kothandapani Naidu. 


Si? Fohr Wallis. 


THE CALCUTTA LAW JOURNAL: [-Vou, XLVI. 


It appears from an affidavit (Ex. J) filed by-the first plaintiff 
onthe 29th- January, 1920, that P. Sundaram Pillai was summon- 
ed to produce the document in Court on the 2nd December, 
1919. and that he did not come himself, but sent the document by 
one Gapalswami Nayudu, by whom it was lodged in Court. Accord- 
ing to the plaintiffs the production by the first defendant of the 
mortgage deed and the reliance plicel upor it made it apparent 
how the deed had disappeared. Their eller brother Namberu- 
mal was admittedly on bad terms with his father, and had been 
expelled from the family house and disinherited by his father 
becau.e he was ‘guilty, or suspected to be guilty, of an 
intrigue with his step-mother, the- father’s second wife. His 
own wife remained in the house under his father’s protection, and 
after the father’s death he was frequeitly at the house, and it is 
suggested by the plaintiffs that the abstraction of the document 
and its delivery to the first defendant were due to the enmity of 
the elder brother. Having regard to the extremely unsatisfactory 
nature of the evidence for the defe rce, this appears to be not 
unlikely. 

In the first defendant’s evidence we find nothing about the 
necessity of discharging the bond before it was due, which was 
mentioned in his written statement. He merely says he paid it 
more than fifteen months before it was due because his creditor 
asked him to do so, which is very unconvincing. In cross-examina- 
tion he says he had not filed his accounts, and that the payments in 
discharge of the mortgage were not enteredin them. He had, 
however, received receipts for these payments, which were not 
produced, He says he borrowed the Rs. 2,000 from Sundaram 
Pillai on the security of the returned mortgage deed (Ex, 1), and 
executed a promissory note and an agreement relating to his house, 
which was item r in the mortgage deed (Ex. 1). If this was true, 
Sundaram Pillai should not only have been able to speak to the 
advance of Rs. 2,000 which was paid in discharge of the suit mort- 
gage, but also to the fact of the mortgage deed having been handed 
over by the plaintiffs’ father. before he died to the first defendant. 
However, he was not called, or apparently even summoned, and 
the first defendant only galled three witnesses besides ' himself. 
One of these who spoke to a part payment of Rs, 1,000 in his 
presence, and to the handwriting of plaintiffs’ father, appears to 
have been opposed to the plaintiffs in litigation, and his evidence 
is not entitled to any weight. In default of Sundaram the first defen- 
dant only called Abdul Rahiman, a cartman,' who would appear to 
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have béenin his service, to speak to the alleged discharge. 
The only remaining witness was called to rebut the plaintiffs’ 
case that the plaintiffs’ father was suffering from paralysis and 
unable to transact business at the date of his death, Whether 
he was or not in their Lordships’ opinion, is immaterial. They 
agree with the finding of the learned Subordinate Judge that the 
case of discharge set up by the defendants is false, and they will 
accordingly humbly advise His Majesty that :this appeal be allowed 
and the suit decreed with costs in the Courts below and before 
this Board. ' 
H. S. L. Polak, Solicitor for the Appellant, 


K. J. R. Appeal allowed. 


APPELLATE CIVIL. 


i 


Before Mr. Justice M. N. Mukerji and Mr. Justice Cammiade 
JOGESH CHANDRA RAY 


v, 


SHARFADDIN AHAMAD AND orHErs* 


Abwab—Bengal Tenancy Act (VII of 1885) Secs. 3 (5), 74— Written ledse—Bhet 
“of two he-goats over and above the cash rent or value thereof, if an abwab— 
‘actual rent? ‘meaning of. 
A kabuliyat provided : “ We take a settlement of 9 drones 3 kanis of land, 
, the total area, The total jama including the price of bhet is fixed at Rs. 106-1-6"’, 
and then after reciting -other matters ' it proceeded, ‘‘ The rent will run at the 
rate of Rs. 72 for the 6 drones of land situate within the kati, the rate of rent 
being assessed at 12 per drone and the rent of’3 “drones 3 kanis of land situate 
outside the ati is assessed at Rs. 2§-8-0 at the rate of Rs.5 per drone. In 
addition we shall be bound to deliver two he-goats at -the time of the Dussera 
Puja; in default we shall pay Rs. 2-8 annas price thereof etc” : 
Held, on the construction of the kabuliat that the two he-goats or the sum ot 
Rs, 2-8 as the price thereof was intended by the parties to be part of the -total 
rent of Rs. 106-1-6p. made up of Rs. 97-8 as. in cash, two he-goats or their 


*Appeal from Appellate Decree No. 499 of 1925, against the decree of 
H..C..Stork Esq., District Judge of Chittagong, dated the 24th September, 
1924, affirming that of Babu Gyanendra Mohun Howladar, Officiating Munsiff, 
gnd Coyrt, Satkania, dated the 17th May, 1923. 
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price Rs. 2-8 as and Rs. Got -ő pies as cesses and as such the same is not an 
abwab. S i x 

Per Mukerji, J: Inall cases about illegal cesses, the question primarily 
turns about the meaning of the word ‘actual rent’ used in section 74 Bengal 
Tenancy Act. 

“The rile laid down as to what is‘ actual rent? in Bejoy Singh Dudhuria v. 
Krishna Behary Biswas (1) followed. i f 

‘Cases on the point discussed. 

Per Cammiade, $: In each case it ‘has to’ be determined whether or not the- 
item called in question as an.abwab is covered by the definition of the term rent 
as given in section 3 sub-section{5), Bengal Tenancy Act. To put it in other words, : 
it must be found that that item is part of the consideration agreed to be paid or 
delivered by the tenant “for the use and occupation of the land, provided that 
such ‘consideration is lawful. The consideration may be wholly monetary or 
wholly one in kind or it may be partly in money and partly in kind. The 
Statute does not restrict consideration in kind to grain or other produce of 
the soil, He-goats may form part of the consideration. The payments in 
money or the deliveries in kind at which the law strikes are such as are not pay- 
able or deliverable under the terms of the contract between the landlord and the 
tenant. e 

Real abwabs are payments or deliveries sometimes fixed and customary and 
sometimes arbitrary and uncertain which were not agreed upon between the_par» 
ties as Consideration-for the use and occupation of the land. 


Appeal by the Plaintiff. 
Suit for recovery of arrears of rent, 


Dr. Jadunath Kanjilal and Babu Nripendra Chandra Das for 
the Appellant, i . 

Babu Narendra Kumar Das for the Respondent 
i ` C. A; V. 

The judgments of the Court were as follows :— l 

Mukerji, J: The substantial question in controversy in this 
appeal is whether Rs. 2-8 annas mentioned in the respondents’ | 
kabuliat or the price of two he-goats which are annually deliverable 
at the time of the Dussera Puja is an abwab, : 
~” The relevant provisions of the Statute are the following :— 

Section 54 of Regulation VIII of 1793 laid down that all 
existing abwabs should be consolidated with the asa? jama into 
one specific sum ; sectign 55 prohibited the imposition of any new 
abwab-or mahiut upon the raiyats upon any pretence whatever upon 
‘pain of a penalty of three times the amount imposed for the entire 
period of'the imposition ; and section 61 enacted that in the event 
of any claim being preferred by proprietors of estates......on 


(1) (1917) 21 C, W. N. 959. 
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engagements wherein the consolidation of asil, abwab étc’ shall 
appear not-to have been effected they are to be-nonsuited with costs. 
Section 3of Regulation'V of 1812 which altered some of the 
provisions of Regulation VIII of 1793 declared that nothisig‘theére- 
in contained should be construed as sanctioning or legalizing the 
imposition of arbitrary or indefinite cesses whether under the 
denomination of abwab, mahtut or any other denomination. By‘ Act 
X of 1859 section 10, and Act VIII (B.C) 'of 1869; section’ 11, 
exactions beyond the rent specifiéd in the patta subject the land- 
lord:to-damages not exceeding double the -amount of such taxation. 
Section 61 of Regulation VIII of 1793 and section-3 of Regula-* 
tion V of 1812 were repealed by. section 1 of-Act' XVI of 1874. 
Section 74:0f.Act VIII of 1885 says, “ AH impositions‘ upon tenants’ 
under the denomination of abwab, -mahtut -or other like appella! 
tions in addition to the actual rent, shall be illegal, and all stipula- 
tions and reservations for the payment of such shall be void.” It 
should bé remembere:l that this Act repeals sections's54 and 55° of 
Regulation VIII of 1799 (vide Schedule- 1), without enacting ‘arny 

_ provision ‘about the consolidation of rent -of the whole with~: the 
asil into one entire sum. The position then, apart from autho: 
rities, is that now ia all cases about illegal cesses, the question’ 
will primarily turn about the meaning of the words ‘ actual rent’ 
used in section 74. 

The authorities bearing upon the point are too numerous and 
varied and are far from being reconcileable, but it is not impossi~ 
ble to deduce from them one consistent principle which however 
does not take us beyond the words of section 74 itself. 

The law assumed a somewhat settled state under the Full 
Bench decision of this Court in ‘the case: of Chultan Makton v. 
Tilukdari Singh (1), There were formerly decisions in which: the 
stringent provisions of the Regulations were not strictly given effect 
tore. g. Jeeatoollak Paramanick v, Jugodindro Narain Roy, (2) 
where the demand was of a cess over and above the original 
rent and. the. ryot .consented and contracted to pay ‘it : Juggodisk 
v. Turrikoollak, (3) which was the case of a parabi; Budhna Orawan 
Makton v, Juggessur Doyal Singh; (4) where the payments were: not 
so much in the-nature of .cesses. as of rent in kind, and which 
were fixed and uniform and had been paid by the ryot 
from the beginning, according to local custom ; Mobin: Chunder Roy 


Chowdkry v: Gooroo Gobind Mojoomdar (s), which was the 


(1) (1885) L. L. R. 11 Calc. 175. {2) (1874) 22 W. R. 12. 
(3) (1875) 24 W. R. go ` (4) (1875) 24 W. R. 4 
(5) (1875) 25 W. R, 8. i ; 
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case of éhika or payments made over and above the rents 
due, but paid voluntarily and not „exacted;  Serajgunge 
Jute Company Limited v Torabdee  Akovnd, (1), where a 
talab beshi of 2 annas in the rupee had been paid for many years in 
addition to the asil jama and had been in course of time incorporat- 
ed with the asil jama and one receipt used to be given for the 
consolidated amount, ‘it being found that it was paid for the pur- 
pose of preventing disputes with the landlord and for securing 
the ryot’s own interest and that the ryot had agreed to 
make a definite payment in addition to his rent; Makomed 
Fayez Chowdhury v. Jamoo Gasee (2) in which a condition 
in a lease that a certain sum was to be paid as collection 
charges was held to be a part of the rent and not an abwab and 
was capable of enforcement if the condition was certain and 
definite in its nature and formed part of the consideration for 
the lease. 

In the Full Bench case of Chulian Maton v. Tilukdari 
Singh (3), certain items were claimed as gold usual abwabs’ and 
in the zemindary papers they were described as abwabs, The 
question referred tothe Full Bench. was: “ Whether assuming 
that the abwabs in question have, by the custom of the estate of 
which the lands form part, been paid’ by the defendant and his 
ancestors for a good many years, they are legally recoverable by the 
plaintiffs, although they are not actually proved to have been paid 
or payable before the Permanent Settlement?’ To answer 
this question two .important questions were considered 
(vide judgment of Mitter, J.) «st :—Whether the imposi- 
tion of abwabis prohibited and made unlawful by any 
law in force in this country, because if it is, section 23 of the 
Contract Act would make the contract to pay the same’ void ; and 
and, whether, if there was a contract between the parties for pay- 
ment of abwabs, ,under.the latter part of section 3 of Regulations 
V of 1812 the contract was enforceable. As regards the first ques- 
tion, on reference to sections 54, 55 and 61 of Regulation VIII of 
1793 and section 3 of Regulation V of 1812, section ro of Act X of. 
1859, section 11 of Bengal Act VIII of 1869 it was -held that a con- 
tract for the imposition ofabwabs is unlawful and is not ‘enforceable 
by law. To decide this question a construction of the latter part 
of section 3 of Regulation V of 1812 was necessary. This portion 
is worded thus: “ But the Court shall notwithstanding maintain 


(1) (1876) 25 W. R. 252. ° (2) (1882) 1. L. R. 8 Calc. 730. 
(3) (1885) I. L, R. 11 Cale. 175. 
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and give effect to the definite. classes of the engagements jbetween 
the parties, or in other „words, enforce payments of suck sum as 
may have. specifically» agreed upon between them”. Mitter, J. (Totten- 

ham and and Pigot, JJ. concurring) held that the words ‘ such 
sum etc.’ refer to the amount of the rent specified. On the ae 
question it was held that the abwab not having been consolidated 
‘with the asil jama as required by section 54 of Regulation VIII of 
1793, a claim for recovery thereof would be nonsuited by section 
61 of that Regulation. The case went up to the Judicial Committee, 
Tilukdari Singh v. Chuthan Makton, (1) ‘The Judicial Committee 
held that the High Court was right in holding that the items in 
question were abwabs, and that if they were payable at -the time of 
the permanent settlement, they ought to have been consolidated 
with the rent under section 54 of Regulation. VIII of 1793, and 
not being so consolidated they could not be recovered ; and if 
they were not payable at the time of the permanent -settlement they 
would come under the description of new abwabs in section 55 of 
that Regulation and their imposition would be illegal. In the 
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meantime another case came up before the High Court viz, the ` 


case of Pudmanund Singh Bahadur v. Buij Nath Singh (2). In this 
case certain items designated ‘selami’ and ‘tehwari’ were claimed 
in addition to a fixed rent -on the basis of a kabuliat which created 
a permanent tenure and in which the tenant had agreed to pay the 
same. ‘lhe learned fudges (Tottenham and Ghose, JJ) held that 
the Full Bench decision in Chultan Makion v, Tilukdari Singh (3) 
did not mean ‘‘ to exclude the operation of Regulation y of r812, 
where that Regulation could apply” and the items in question were 
not illegal cesses within the meaning of the Full Bench, decision not 
being uncertain and arbitrary in their character, but specific sums 
which the tenants had agreed to pay to the landlords and the payment 
of which, no less than the payment of rent itself, formed part of the 
consideration upon which the tenancy was created, and which are in 
fact, part of the rent agreed to be paid although not so described, 
they were recoverable under Regulation V of 1812. ‘There was 
another Full Bench decision in the case of Radha Prosad Singh v 
Bal Kowar Koeri (4). There the question was whether certain cesses 
designated as ‘sarak’, ‘buitu’, ‘neg’ and ‘kkarach’ (wihout.any speci- 
fication of its nature) were realizable. ‘Ihe findings were that the 
rental was Rs. 18-10-6, that the difference between this rental and 


(1) (1889) 1. L. R, 17 Cale. 131; L. R. 16 L A, 152. 
(2) (1888) F. L. R. 15 Calc. 828. (832) t3) (1885) I. L. R. sı Calc 175: 
(4) (1890) 1. L. R. 17 Calc, 726. 
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Civiu Rs. 22-2 which was claimed was made up of these items, and' that’ 
1927. they üsed to be realised and one receipt for sthe total amount, that 


Jogesh Chandra Ray is to say, the rent and these items uséd to be given without any 
peas. separate specification of them. The argument was that the plaintiff 
ST e was entitled to recover at the rate of Rs. 22-2 as, though the rent 
Mukerji, F. was Rs. r8-ro-6 only, the balance was made up of items which 
were neither uncertain nor arbitrary and which the defendant had’ 
agreed to pay as part of the consideration for his holding the lands + 
. This argument received support from the case of Pudmanund 
Singh v’ Baij Nath Singh (1), which according to referring Judges 
had put a wrong interpretation upon the Full Bench decision in’ 
Chultar Mahton v. Tilukdari Singh (2). When the case was heard by 
the’ Full Bench (3) Petheram, C. J. was of opinion that Pudmanund - 
Singh va Batj Nath Singh, (1) must be held to have been overruled” 
by the decision of the Judicial Commitee ,in Tilekhdari Singh v: 
Chiltan Mahton (4), and expressed his opinion .as follows :— : 
“ By this judgment I understand the Privy Council, ‘while affirming: 
that of the High Court, to go beyond it andto hold that -under thé- 
Regulations nothing-could be recovered for the occupation of the 
land, except one sum which must include everything which was 
payable ‘for such‘ occupation arrived at either by agreement or “by - 
some~ judicial determination between tHe parties, and that any’ 
contract, whether express: or implied, to pay anything: beyond 
that ‘sum;under any name whatever for or in respect of the occupation 
of-the'land, ` could not be’enforced.” ©’ Kinealy, J. (Prinsep and- 
Pigot JJ. agreeing) also observed that it is only one sum being the’ 
“ground” rent” of the: permanent. settlement which’: could be: 
recovered. Ghose, J. onthe other hand interpreted the decision of 
the Judicial Committee as: follows (5): “I do not understand that they 
intended: to- gov any way beyond what Mr. Justice: Mitter-said’ in his 
judgment, -and to-lay-down, as it is said -that they did lay down, that’ , 
nothing, save and except one sum, including every item of payment, *. ` 
could-be‘recovered as payable for the: occupation of land; and’ 


7 that an-agreement-:to pay anything beyond that sum,-although it: 
‘ might: be alawful consideration for the lease, could not- be enforced. 
\ It- appears- to me-that if in: any case. the ‘Court finds that- any- 


particular “sump: specified. ip- the lease or agreed to: be paid, is a 
lawful.consideration for the use and occupation of any land, -that. 
is to say, if it is really paid out of the rent, although not described 
as such, it would be justified in holding that itis not adwaéd, and is 


(1) (1888) I. L. R. 15 Cale. 828, (2) (1885) I. L. R. 11 Calc. 175. 
» (4) (1889) I. L-R. 17'Cale, 131. (3) (1890) I. L. R. 17 Cale. 726 (739). 
(5) (1890) 1. L. R. 17 Calc. 726 (767), TEOR o a 
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recoverable by the landlord.” The learned Judge proceeded to 
observe with regard to the case of Pudmanund Singh, (1) that 
although in point ‘of fact on a reconsideration of the matter he was 
of opinion that ‘selam? and ‘tehwart? were abwabs, it was not intended 
in that case to hold that anything that is not arbitrary and indefinite 
is recoverable although it may not be partof the rent, that in 


. that case both the elemerts were supposed: (though wrongly, it 


afterwards appeared) to be present, viz., first that the items in 
question were not of an arbitrary or indefinite character, and 
secondly, that they formed part of the rent agreed to be paid, 

The opinion expressed by Petheram, C. J. in Radha Prosad 
Singh v. Bal Kowar Koert (2) as to the ‘interpretation to be given 
to the decision of the Judicial Committee has not been followed in 
several cases [e. g. Kalanand Singh v. Eastern Morigage Agency 


Ld, Co. (3) ; Assanulla Khan Bahadur v, Tirthabashini (4), Mathura, 


Prasad v. Tota Singh (5); Upendra Lal Gupta v. Meheraj Bibi (6).| 
Cases of this Court after the aforesaid decisions of the Full 
Bench and of the Judicjal Commitee referred to above are many and 
varied and it would be too tedious to deal with them. Many of them 
have been referred to and dealt with in detail in the judgments of 
Sanderson, C. J. and N. R. Chatterjea, J. in the case of Bejoy Singh 
Dudhuria v. Krishna Behari Biswas. (7). The numerous cases 
that were cited at the bar at the hearing of this appeal are all 
discussed inthe judgments in that case. The position has been 
accurately stated by both the learaed Judges in that decision. 
Sanderson, C. J. observed there*: “The rule that has been followed 
in this Court is that each case must depend upon the proper 
construction of the contract before the Court and if upon a fair 
interpretation of the contract it can be seen thata particular sum 
is specified in the contract or agreed to be paid as the lawful 
consideration for the use and occupation of the land, i. e. ifit is 
really part of the rent although not described as such, the landlord 
can recover it.” N. R. Chatterjea, J. observed thus :f “ It is conten- 
ded that the mere fact thata certain itemis dealt with in the 
kabultyat in a separate clause or that it is not included in the 
instalments of rent ought not to make any difference in determining 
whether the itemis or is not rent. Hut those facts’ have an 
important bearing upon the question of intention of the parties to 
(1) (1888) I. L. R. 15 Cale. 828, (2) (1890) I. L. R. 17 Calc. 726, 


(3) (1913) 18 C. L. J. 83. (4) (1895) I. L. R. 22 Calc. 680. 
(5) (1912) LL. R. 40-Cale. 806 ; 16 C. L. J. 296. 
(6) (1916) 21 C. W. N. 108. (7) (1917) 21 C. W. N. 959. 


* See page 965—Rep. + See page 972—Rep. 
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the contract. They show whether the parties intended to treat a 
particular item as part of the rent agree*t upon to be paid or as 
something different from the rent, and those facts have accordingly 


‘been taken into consideration in all the cases decided since the 


Full Bench. The question whether a particular item is or is not 
rent, no doubt depends upon the construction of the lease-in each 
case. But once itis held that a particular item has not been 
agreed upon by the parties as the ‘rent’ nor described in the 
lease as such, the further question whether such sum, although it 
may not form part of the consideration mentioned in the contract, 
is recoverable or not- must depend upon the law as laid down in thé 
Regulations and Acts on the point,” 

With the above observations of the learned Judges I entirely 
agree, Applying these principles to the Kabuliat in the present 
case there is no doubt whatever that the intention’-of the parties 
was that the total rental of the jote would be ‘Rs. 106-1-6 made up 
of Rs. 97-8 annas in cash two he-goats or their price Rs. 2-8 annas 
and Rs, 6-1-6 as cesses. It appears that the def was deliverable at 
the time of the Dusserah Puja and if not so-delivered its price is to 
be paid at the September Kist along with the cash due to'be“ paid at 
that Kist. It also appears that the cesses payable are also calculated | 
on the cash and the price of the Sef taken togéther, ` There“ are 
no indications in the Kabuliat which may incline -us to take-a 
contrary view. - 

“The Courts below appear to have been'in error in the view they 
have taken. The appeal accordingly is allowed and the decrees of 
the Court of appeal below will be varied: The appellants will be 
allowed a decree taking the annual rental to be of Rs. roo and ` 
cesses Rs. 6-1-6 pies as mentioned in the Kabuliat.. In other 
respects the decree as passed will stand. 

‘The ee will be entitled to his costs in this 2 Cons i 





‘Cammiade, 
has said. An abwab, as defined in section 74 of the Bengal’ Tenancy 
Act, is whatever is recovered from the tenant in addition to the 
actual rent; and rent is defined in section 3 sub-section (5) as 
whatever is lawfully payable or deliverable in money or kind by @ 
tenant to his landlord on account of the use or occupation of the 
land held by the tenant. In each case it has to be determined 
whether or not the ‘item called in question as an abwab is covered 
by the definition of the term rent. To put it in other words, it 
must be found that that item is part of the consideration agreed to 
be paid or delivered by the tenant for the use and occupation of 


1 i i, ee eae 
Vou, XLVL] ` “HIGH COURT. 


the land, provided that: such consideration is lawful. ‘The ¢onsider- 
ation: may be wholly monetary or wholly onein kind’or it may be 
‘partly in money and partly-in ‘kind. ‘The statute does not restrict’ 
consideration in kind -to’grairi or-other produce of the: soil. The- 
‘consideration may .be a cartload of paddy or a cartload of ‘moneys ; 
‘and in either case it would be perfectly lawful. There is nothing: 
‘inthe law prohibiting a stipulation, such as the one in the present 
case, that two he-goats are to ‘be delivered as-part of the consider- 
ation for the use and occupation of the land. The he-goats in 
‘such a casee do not come ‘within the definition of.abwab. The 
payments:-in money or the deliveries in kind at which. the law 
strikes are such as are not payable or deliverable under the‘terms’ 
‘of the contract: between the landlord and the tenant. Real - abwabs 
are’ payments or deliveries; sometimes fixed and .customary and 
sometimes arbitrary and uncertain which were not agreed upon 
‘between the parties as consideration for the use and occupation 
of the land. ‘The reports of the various surveys and settlements 
in Bengal shew a large number of ‘levies of various kinds made: from 
the tenants on the occcasion of marriages, sradhs, first rice cere- 
thony,: sacred thread ceremony, Pujas, journeys etc., performed by 
ithe Jandlord’s family or on the occasion of.certain ceremonies in. the’ 
families of the tenants, These are survivals of ‘the times when the 
telations between landlord and tenant were.governed by custom and 
- ‘not by contract, and when also. the. landlords, however petty, 
considered-themselves the overlord of: their tenants: -Mr. Jamieson 
in his report of the Midnapur Settlement .operations divides the 
abwabs:he found there into. three: classes :— 
‘tr, Those‘connected with the holding of laiid and’ payment 
‘of rent, l l l To . 
2, ` Miscellaneous’ collections for'various. purposes. 
e 3. Impositions of the nature: of fines ‘for breach of caste-rules 
‘or’ offences against the social law. ` Oe 
He says this rough division indicates the three ‘capacities in 
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which. the zemindar stcod in relation to the tenants, and in virtue: ` 


‘of which he demanded the payments, namely, as owner of the soil, 
as feudal overlord to whom special services are due and as “ tensor 
imorum,” ‘i 

The same Settlement Officer has mentioned in his report that in 
‘the same district certain “ chhars ” or remissions of ¿rent were made 
‘by the landlords, He found four kinds of remissions, one made 
‘to artisans, another to village headman, a third to Bhadralok and a 
fourth, termed mamuli, which was unexplained. 
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Givin.. ‘Landlords thought more of the abwabs they collected than of * 
1927. what they were legally. entitled. to. collect .umder: the terms of the . 
hoagie contract between them and their tenants. The result. has been 


Jogesh Chandra’ Ray: 


v, that Settlement Officers throughout Bengal have reported that: the 
Sharfaddin, Ahamad. 


yast majority of the tenancies to which the presumption laid down 
Cammiade » $s in section ‘50, :sub-section (2) have been: applied were not really 
aa mokurari tenancies. Mr, J. C. Jack in:his report- of. the Bakarganj 
settlement has said that tenants preferred abwabs to. enhancements 
of, rent,, because the latter are permanent additions to the: rent, . 
whereas the former,, being illegal,. could be, repudiated in better: _ 
times... Agreements such .as the one before us do not belong to.the ; 
Class, of,arrangements last described, f ; 
.:In.some.of the cases.that have, come before this Court,.. the 
payments which .were found to be. abwabs,had been voluntarily 
made for,a. long. time,.and .were even: fixed in amount; but the 
amounts levied had never actually. formed part of the rent agreed: 
to be paid.and had never been treated as such. a 
"There ,.. are, however, certain caseés.in which. it. has been. 
héld:that, because a certain amount of money. was mentioned inthe. 
written.: lease as’ “Khazana,” the stipulation: for the delivery of 
certain, moveables.was not-one for rent. . The assumption conveyer’ 
AS is that,, the tepm,. Khazana ” is equivalent to the term. “ rent,” 
This. can hardly be correct.in. view -of the definition. of the term. 
“rent” in the; Act. By the. word “Khazana ” is'meant- what is 
payable! in money. Rent. «includes - also: what.is deliverable : in- 
kind under the terms, of the contract. BF. EE Oe : who 
In the present case, the contract Gemaal provides::for -the- 
` payment, of money and the, delivery, of, two he-goats. The goats 
are part of the rent. It is perfectly immaterial that no cegs is 
assessed on the value of the goats. That, circumstance ,in no way 
affects the nature, of, the ‘stipulation for the delivery of goats. — à 
I, therefore, agree with my learned, brother that this „appeal, 
must be decreed. k er “ats ; s ee. EA 
PDRB e naiga . “ TE An aiid: 
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Before Mr. Justice B. B: Ghose and Mr. Justice G. N. Roy. 


RAJESWAR PROSAD BHAKAT AND OTHERS 
U. 


RAJA BHUPENDRA NARAYAN SINHA BAHADUR 
i i AND OTHERS,* 


Patni—Mineral right, if passes to patnidar—Patnidar and semindar— Chhya 
- Hrad’ — Sayar’—Durbust Hakuk’—Adverse possession of quarry—Period of 
limitation, when commences to run—Agreement giving up rights in property. 


: A- kabuliat- by a` patnidar in a putni lease created on the 3oth May, 
1861, after stating that the zemindar was willing to grant a patni of the 
Mahals excluding establishment of charges and expenses in connection with 
dieties, bund, pullbundi and wages and so forth, and after mentioning other 
things excluded proceeded thus: “ i shall enjoy down to my sons and grand- 
sons &c, in succession in great bliss the mehals within the four boundaries 

without any deduction, the chkaya Hrad (shades’ and lakes), land and water, 

whatever has been produced and all seeds‘of production, mal and sayers, 

barring those sayers prohibit! by Government, all sorts of land held with- 

out payment of rent’ but which are liable to be assessed, hasil and patit, 

nalkar; bankar, falkar and jalkar and bils, jhils and all tanks, gardens, 

trees whether fruit bearing or non-fruit ‘bearing and with the exception of 

debattar and Mahatran, Piran “&c..,...which have been, confirmed under the 

orders of Government and except the aforesaid gifted Brahmottors &c all © 
rights and interests (Darobust Hakuk) 1 shall possess in patni taluk in the 

mofussill...... I shall never make any application to any Government Official for 

kharij (mutation of my name)”. Towards the end there was the provision that 

the grantee would not be entitled to cut down those trees the cutting of 

which would cause damage tothe mehal or loss to the jama, There was 

afurther provision that the zemindar would get the money which would 

be due from the Government on account of land acquisition for cart roads 

and railways and cacha roads, as well as any kind of road that might be 

made in future : 


- Held, that mineral rights were granted with the putni to the putnidar: 
Ali.Quadar v. Fogendra (1) followed. 


The expression ‘ Darobust Hakuk’ included everything which might be con- 
sidered as belonging to the zemindari right, 


The: position as between the zemindar and the putnidar is that the latter 
gets everything except what was expressly reserved. Putni taluks are really 
grants of the zemindar’s interest without .restrictgons unless strictly mentioned 
in the potta : Surendra v. Raja Bijoya (2). 


* Appeals from Original Decrees Nos. 70 and 123 of 1924, against the decree 
of Babu Satish Chandra Basu, Subordinate Judge of Birbhum, dated the 28th 
November, 1923. A . 

(1) (1889) 16 C.-L. J. 7. (2) (1925) 41 C. L. J. 527. 
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The expression chhya.Hrad did not include any right to- underground mine- 
rals, 


. 
The expression Sayer means all sorts of imports in addition to land revenue 
and does not include minerals. 


Essential difference between Makarari and Patni stated. 


The period of adverse’ possession of quarries onthe hillock cannot be counted 
from the time when different sorts of earth are found at different depths of 
the quarry. Adverse possession commences when the defendant begins to make 
quarries on the side of the hillock. 


For transfer of title, a. conveyance is needed ; it cannot: be> effected. by-niere 
agreement : Fadu v. Rup.Lal (1). 


An agreement by which-the remaining,, brothers including, major and. minor, 
gave up their rights to. property- in favour of. the- eldest and. acknowledged . 
right of primogeniture, is not effective as regards creation of any: interest‘in: 
his favour. 


Appeals by the ‘Defendants and: by the Plaintiff sapere: 
Suit for declaration of right &e, 
The material facts appear. from the, judgment, 


e 
Mr. S. C. Bose, Babus Brojo Lal Chakravarti, Panna Lal 
Chatterji and Santimoy Majumdar for the Appellants in No. 79 
and for Respondents in No. 123. 


Dr. Siva ‘Chandra Basak, Babus Sitivain Banerji. aiid Sures 


“Chandra Das forthe Respondent in No. yo and for’ Appéllant in 


No. (123. 


The judgments of the: Court were :as: follows : ain 

B. B. Ghose, J :—These tivo appeals arise out’ óf òhe-suit' 
brought by the plaintiff Raja Bhupendia Narain Sinha Bäbàdur for 
declaration.of his- right to.a certain hillock within his estate- as 
shebait of:idol.Parbati. Mata;.and in the alternative. for a. declaration, 
by virtue of his right as zemindar of the estate, that the: principal. 
defendants have no right to. take away earth.and stones and-minerals 
from the hillock in the exercise of. the’ right that: the defendants 
have as darpatnidars under the- patnis within’ his- estate. The 
plaintiff is one of the four sons of Moharaja Ranajit:Sinha. Thè- 
other sons and: grandsons by those sons-are. defendants 16.to.20 in 
the case:. The pathi was-cieated of-three-mehals within: the estate 
No. ixs2/i by a predectssor in intetest of the’ plaintiffs’ fathers 


-The patni was granted to two Persons in equal shares by déeds 


dated the 30th.May 1861. ‘The three mauzahs of which the patni 
was granted. weré -ealled Taraf Nalhati;. Hat- Nalhati.and a aa 


(1906) I. L. R, 33 Cale. 967 (983); 4C. L. Js 22. 
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‘Out of ‘these - three -mouzahs ‘the patnidars granted darpatni of 
Taraf ‘Nalhati and :Haf Nalhati: by separate leases to one Ganga 
Prosad Saha in 1862 ; the defen lants 1 to 9 came into‘the possession 
ofthe darpatni interest through various mesne purchases by their 
deed -dated xrith: October 1898. The defendant-No. 9 died during 
the pendency of ‘the suit-and is represented by his soas defendants 
gka, okha, gga,-ggha and grandson 11ka. The defendants Nos.-10 
and-t1 swere lessees ander the datpatnidars of the portion of the 
property now in-suit. ‘The-plaintiffs’.claim «with vegard to owner- 
ship-on the ground that:the hillock isthe property of the idol Parbati 
Mata-has‘ been: found. against him in the Gourt-below,-and-no question 
has been :raised before us about that right -of-the plaintiff, so we 
have ‘to:consider only the question as regards the plaintiffs’ right-as 
zemindar. . The plaintiff claims the zemindari sight in himself on the 
ground that by custom of: primogeniture: prevailing in his family he 
is- entitled to - the entire estate to.the exclusion of his brothers and 
their descendants. He.also relies upon an Ekrar said to have 
been executed „in. his favour by his adult brothers and his mother 
acting as guardian for his infant brother with regard to his 
sole right to-succeed-to the estate left by his father. The 
defendants disputed the title of the plaintiff on the ground of 
primogeniture :to the entire property. .They further alleged that 
they were .entitled to take away stones and earth and minerals 
within their darpatni by virtue of the right granted tq the patnidars 
under: the. patni settlement, and they also pleaded limitation. ‘The 
Suberdinate Judge found in fayour of the plaintiff with regard.to 
the question of ;title :to the minerals and gave a decree to this 
effect thatithe plaintiff's title to the minerals lying in the hill by 
virtue-of his being the zemindar be declared, and a perpetual 
injunction:;be issued restraining the principal defendants from 


‘raising the said :minerals .by digging .and from appropriating the. 


sane, but it-is.ordered that .the defendants .will .be competent .to 


dig.and.take such ‘stones and gravel as are found on the surface of ` 


the-hill. ‘The Subordinate Judge found against the plaintiff on the 
question of primogeniture and he held that.the plaintiff was entitled 
to:only J4th-of:the-property and gave him, a decree. for a fourth of 
the.sum which he:found the defendants arefiable.to.pay on account 
of damages.for the quantity .of -earth or minerals taken away by 
them. ‘Phe -principal , defendants 1 to: 11 appeal tojthis Court with 
-regard-to-that -portion of the decree.which is against them, namely, 
the injunction -granted ,against. the defendants from,raising minerals 
and-the amount of damages-allowed to the plaintiff. ‘Their -appeal 
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is No, 70 of 1924. The plaintiff appeals “against that part of the 
decree which dismissed a portion of his? claim. His, appeal is 
No. 123 of 1924. 

Appeal No. 70 is the nical appeal and it should be taken up 
first. The first ground that was taken in the appeal was as to the 
question of the title of the plaintiff. This question :was raised 
clearly’ under a misapprehension. It was urged that the zemindari 
under which the patnis were created belonged to the idol Ram 
Chandra Jiu and it was Touzi 1152/2. This argument as was 
pointed out by the learned Advocate for the respondent was based 
upon a misconception of the evidence of plaintiffs’ am-mukhtear and 
pleader printed at page 63 Part I of the paper-book. At line about 
25 the figure 1152/2 ought to have been. 1152/1, and this is also 
clear from the fact that the kabala by which the defendants, acquired 
the darpatni mentioned the patni to be within Estate rrs52/r. 
Further it appears that in the lower Court the title of the plaintiff 
as zemindar was not disputed as will be found from. the observation 
of the Subordinate Judge on issue 17. In*reply however on behalf 
of the appellants a futile attempt was made to sustain the plea that 
it was debatter property, but such a plea could not be allowed to be 
heard in the circumstances stated above. 

The principal points raised are really three, that under.the terms 
of the patni lease the patnidars were expressly granted all minerals 
and underground rights ; secondly, even if there :was no express 
grant of underground rights, in the absence -of any reservation the 
grant of patni conveys all rights including underground rights which 
belonged to the Zemindar ; and thirdly, the plaintiffs’ right is barred 
by limitation. The fourth ground is that the amount of -damages - 
is excessive. Another ground was taken’ but was not elaborated 
that the substance take.: out by the defendants was not mineral : but 
It was further argued that the defendants had not 
worked: underground but their working had not gone -below-- the 
level ground and ‘as’ patnidars they are entitled to remove any 
maunds of earth within the patni and they cannot be charged: with 
having worked any mines. aoe - 

‘I, propose to take up the question with reference-to the cons- 
truction of the grant of patni first. ‘There are three-documents on 
the record relating to the patni grant; one patta and ‘two kabuliats 
executed by the two patnidars. -They are -all in the same.terms 
and one of them was taken by both sides for the purpose ‘of their 
argument. This was the’ document which is marked Ex 42 the 
kabuliat executed by one of the patnidars’ Uma Sundari Dasya in 
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favour of Rani."Lachmi Kumari Saheba the ancéstress of the 
plaintiff. The official *translation of the document with regard to 
certain parts was quéstioned by both sides and I have taken the 
translation which has been agreed to by both sides except with 
regard to one expression, which I shall ‘put down in the original. 
This document Ex, 42 after stating under what right the lessee 
wanted to take the property, on payment of a premium of Rs. 3,655 
and after stating that the’ zemindar was willing to grant a patni of 
the mehals in question excluding establishment charges and expen- 
ses in connexion with deities, bund, Pulbundi and wages and so 
forth, and after mentioning -other things excluded proceeds thus : 
“ T shall enjoy down to my sons and grandsons etc. in succession in 
great bliss the mehals within the four boundaries without any 
deduction, the Chhaya Hrad (shades and lakes), land and water, 
whatever has been produced and all seeds of production, mal and 
sayers, barring those sayers prohibited by Government, all sorts of 
land held: without. payment of rent but which are ‘liable to be 
assessed, hasil and pafit, nalkar, bankar, falkar and jalkar and 
Bils, Jhils and all tanks, gardens, trees whether fruit bearing or 
non-fruit bearing and with the exception of debatter and Brahmatter 
and’ Mahatran, Piran ete,..................which have been confirmed 
under the orders of Government and except the aforesaid gifted 
Brahmatters etc, ‘all rights and interests (Darbast Hakuk) I shall 
possess in patni taluk in the moffusil....... seseeeeeeeel Shall never 
make ‘any ‘application “to any Government Official for kharij 
(mutation of my name).” Towards the end of the patta after 
making certain other recitals there is the provision that the grantee 
will not bé entitled’to cut down those trees the cutting of which will 
cause’ damage to the mehal or loss to the jama. There is a further 
provision that the zemindar would get the money which will be 
due from the Government on account of Land Acquisition for cart 
roads and railways and cacha roads, as well as any kind of road 


that may be made in future. 


‘The first contention on behalf of the appellants is that the 
expression Chhaya‘ Hrad means sky and underground. Chhaya 
literally means shadow but in the dictionary it is found fhat it may 
also mean sun from which itis conten@ed that it is sky. Hrad 
means a deep piece of water naturally formed, or in other words, a 
lake, But fowhere it can be found that it means something under- 
ground, This expression Chhaya Hradin the patta or kabuliat is 
unmeaning, and I confess it is new’ tome. In the course of my 
experience I have seen a large number of these pattas and kabuliats 
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Civit byt.I have never met with this expression ; L cannot -hold that the 
1927. expression distinctly, means any-tight.to,undesground minerals. 
peat ‘The next contention is that the word Sayer irigludes, the - minerals 


Rajeswar , Prosad Ha 
Bhakat because it is stated that sayer, means all income. which is not derived 


Raja Bhupendra from jand reyenue. I am;unable to accept that contention, because 

Nae anh my impression is that sayer means all sorts of imports; in addition 

as to land sevenue. 

B. B..Ghose, $. ‘Lastly it is.contended that all the „expressions taking together 
along..with the -expression Parabast Hakuk conveys the - entire 
interest of the zemindar. in:the mehals in. question to the ,patnidar 
and nothing „was reserved. Ij .my judgment that is.the proper 
gonstryctign which may be given to those words used. , The only 
doubt, that, has been cast upon this cqastruction is an account..of 
the observation made: in the judgment of Lord Shaw,in the case of 
Giridhari Singh x. Megh, ‘Lal. Pandey, (1) where, it has been observed 
that the words mat.Agk hakuk onļy refers to the tights that were 
granted ;previously.and npt to all the rights of the grantor, 
However that .may be the contention of sthe learned Advogate is 
that when: mehals are, granted in patni taluk without any deduction, 
of everything that can .be „mentioned within the four boundaries, 7 
all rights- of the zemindar have been conveyed, and in my. Opinion 
there is .considerable forge in this contention, It is argued on 
‘behalf of the. respondent on this question that when there are 
-Teservations as regards the cutting of trees and gompensation money 
that would :be-gbtained for land acquisition for public purposes, 
it should, be held ;that,all rights of the,zemindar were not conyeyed 

{ by the „grant. In my ọpinion that argument is of very little 
‘substance. It seems to me that , after giving all the right. to the 
patnidar there.was a small reservation about cutting down trees 
«which would: cause damage to the mehal or logs to the j jama so as to 
.affect, the, sight ofthe patnidar.to.the rent.reserved. With regard to . 

` the ¢ompensation money the same observation may pe. made. In 
the absence of the stipulation about compensation money it would 
shave, heen,divided. between the .zemindar and. the, patnidar under 
the law. By.special.contract the zemindar provides that the entire 
‘amount.should be taken,by himself. That does not take away from 
the sights of the patnidar,anything more than what was reserved 
under the,grant. It seems to me that the special mention of these 
_teservations shows that nothing else was reserved. I need only add 
_ that; minerals. were not reserved, 
The next question is whether by the grant of a patni taluk 





(4) (1917) L, R. 44 1. A. 246. 
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underground rights have been. conveyed. I will. rest: content by Civil, 
teferrings to: the. obSeryations of theit Lordships of:the. Judicial 1927- 
Committeesin the-case of Satya. Niranjan: Chakravarti v. Ram Lal iy 


. i : : ; : Rajeswar. Prosad: 
Kaviraj (1). Their Lordships did not agree with.the dictum. of. the Bhakat 


Patna High-Gourtithat- the. judgment, of Prinsep-and. Hill, JJ: in- aja Bhupendra * 
Ali: Quader: Hossein v. Jogendra. Narain Roy, (2) has been overruled. Matayan “nia 
by: the decisions: of the. Privy Councikcited in the.judgment.. Iti ey 
follows:. therefore. that. that. case decided by-the learned Judges of: 3 B. Ghose, J: 
this :Court-is still goodslaw» So-far as-we’are: concerned: uriless we: 

are: prepared: to differ: from.it and refer the:question ‘decided there 

tora Full Bench;.we-are: bound to follow it We: are. not- prepared 

todiffer from. what: wis laid down in'that case. So we are bound 

to-follow the law:laid down init. The learned Advocate: for the: 

respondent endeavoured to.distinguish that: case from the presents 

on the ground that the words there: used inthé patni:patta -were 
“‘Darabust.Zemindari- Hakuk’, whilerthe. words in the: present: grant 

are: only ‘Darabast Hakukt: I do not think. that there: is. any. 

difference iin. substance, ¿because the, word ‘Darabast’ means “‘all’?,. 

“ entire ” and “Haluk” is the: plural of “Hak” which means: “right,” 

and when the zemindar grants “ Darabast. Hakuk.” he grants, 

“ Darabast Hakuk ” of his:zemiindari right: It wasinext. contended 

that the terms: “ Darabast: Hakuk ” were intendéd to. refer only: to 

those rights which. had. been previously described, rights generally 

known:as. ejusdem generis, This argument- was advanced in. the 

case of Ali Quader Hossein (2); cited.above, and the learned Judges. 

observed. that this expression was. intended, to use a familar. 

expression,. to, throw. a net so as to include everything, which ‘might 

be.considered. as. belonging. to the. zemindari right. With these 

observations, .1-respectfully, agree. 


Tt.was nexticontended by'the-learned Advocate for. the. respon- 
„dent that there is really no essentialidifference between a mokarati 
anda patni: taluk’ and! he refetred to: the-case of Sonét Kooerv: 
Himimut:Bahadoor;(3) and his:conténtioh was thatit.is open-toe us 
to. détidei notwithstanding) the observation of Lord Dunedim in the 
case-of. Satya. Niranjan» Ghakravartivi.Ram Lal. Kaviraj (x) citéd 
above, that a‘mokarari:. anda pathi are‘similar-in all-respectgy. It is 
untiecessary, for: me.to-hazard the-opinion thatva mokararidar. should 
haven the. same interest: as-a patniddr: Although there are various 
points: oft similarity:.betwéen a. mokarari.and: a patni: there: are 
evidently many points of difference, and I think it is necessary for 


(1) (1924) L. R.-$2-1: AY roy {t17). (2) (1889) 161°C. L, J. 7 


(3) (1876) I. L. R. ı Cale. j9i 3 Le R: 3 Le A. 92. 
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Civit. me to point out the essential characteristics ofa patni which may 
teak not belong to a mokarari. First, I woulderefer to section 3 of 
. ew) . è o . . 
Rajeswar Prosad Regulation VIII of , 1819, In. clause (1) of that section it is 
Bhakat mentioned that the interest of the patnidar was capable of being 


Raja Bhu ponda transferred by sale etc. in the same manner as other ‘real property’. 
Narayan Sinha It is contended by the learned Advocate for the appellants that in 
' 1819 this Regulation being drafted by English lawyers the 
expression real property has a particular significance, because a. 
leasehold was not considered real property in English law. So a 
patni although in form a lease was not a mere leasehold property. 
There appears to be some substance in that contention. In the 
second clause power is given to the patnidar of letting out the 
lands composing their taluks in any manner that may: be deemed 
conducive to their interest. That also is a matter which should be 
borne in mind. In section 11 clause (1) the defaulting patnidar is 
described as the ‘defaulting proprietor’, and in the second paragraph 
of the first clause it is’ stated that the rent receivable by the. 
zemindar isin fact his reserved property ein the tenure, In the 
second clause of section 11 again the defaulting patnidar is des- 
cribed.as the late proprietor. I may refer also to Field’s Introduc- 
tion'to.the’ Regulations which is a well known authority with regard 
to land tenures. The learned- author observes with reference to 
such taluks and subordinate taluks in section 36 of his Introduction: 
“ Considerable sums arè paid by way of: fine on the creation of 
both the parent and subordinate taluks. -Men who do’ not like to 
part with the status of zemindar by an absolute sale of the 
zemindari will readily enough raise money by allowing the pro- 
prietary right to be carved up into estates of minor value, the whole 
substance going into the hands of others, while the name alone 
remains to them.” Again in the case of Gyaram Mundal v. Gyaram 
Naik, (x), it was held by the patni deed every right that the , 
zemindar had passed to the patnidar and that unless there is some ` 
limitation expressly mentioned the patnidar can without let.and 
hindrance exercise those rights. The observations of the Privy 
Council in the case of Joysishen Mookerjee v.. Collector of East 
Burdwgn, (2) as well as in Raja Ranajit Sinka v.. Kali Dasi Debi, 
(3) are to the same effec, In Tarinee Churn. Gangooly v. Watson 
& Co. (4), Mr. Justice Markby in delivering the judgment of the 
Court observed with reference toa patni interest, “ Though, of 





B. B. Ghose, F. 


” (4) (4862) Marsh. 28. (2) (1864) 10 M. L A. 16; 1 W. R. P, C. 26, 
(3) (1917) L. R. 44 LA. 117; 1. L. R. 44 Cale. seas pats L. J. 499. 
'(4) (1869) 12 W. R. 413 (416) ; 3 B. L, R, 437: 
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course, we do not mean to-deny that it is a tenure, yet the relation 
between the zemindar amd talookdar has scarcely any analogy to 
the ordinary one of landlord aud tenant. The zemindar parts with 
all control over his property, .and all interest in it except to an 
annual rent which has been likened to what in England is called a 
quit-rent.” Lastly I may cite the observations of Mr. Justice 
Chakravarti, who has considerable experience with reference to 


land teuures, in the case of Surendra Narayan Sinha Vv. Raja, 


Bijoya Singh Dudhuria,(1) to the effect that patni taluks were really 
transfer of the zemindari interest, the consideration being payable 
not in a lump sum but by annual payment in the shape of rent, and 


_lower down, he observes these patni taluks are really grants of the 
“zemindar’s interest without restrictions unless specially mentioned 
‘in the pattah. I need hardly add that I quite agree with the 


observations made above as regards the nature of a patni taluk. 

On these grounds in my opinion the patnidar and the defendants 
as darpatnidars being grantees from the patnidars are entitled to all 
the minerals included within the patni grant. 

The next question of importance is the question of limitation. 
This hillock as it appears from the plaintiff's evidence is about half 
a mile in length and a quarter of a mile wide. The height is about 
40 feet and the diggings are from ro to 30 feet and the quarries 
were down to the level ground. It also appears from the evidence 
that there are about 300 to 400 pits in all parts of the hillock. The 
Subordinate Ju lge has found that the defendants have been working 
the quarries for stones and earth for about 60 years, and it also 
appears that a Railway siding was taken to the hillock for the 
purpose of carrying stones and gravel. There is no question that 
the defendants have been making quarries quite openly and there 
is no question of sutreptitious possession, The Subordinate Judge 
however decides in favour of the plaintiff on the ground that the 
yellow earth or ochre which is now being taken and found to be of 
some value was found in large quantities only about six years before 
suit, and therefore the plaintiff’s right is not barred by limitation. 
I do not think the period of adverse possession of the quarries on 
the hillock may be counted from the time when different sorts of 
earth were found at different depths of the quarry. In my opinion 
adverse possession should be considered to have commenced when 
the defendants began to make quarries on the side of the hillock. 
I am aware that it has been held that a stranger cannot ordinarily 
acquire title. to the whole of a mine by working a part of it and he 


(1) (1925) 41 Ce L. J. 527 (530). 
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only acquires possession of the mincrals which he actually digs. 
But the question may be diferent where a stranget works a mine in 
such a manner as to prove possession to the whele of it.- See the 
observations of Hall, V.C. in Ashton v. Stock, (1), As I have 
already said, here the defendants worked the quarries in all parts 
of the hillock openly and rot underground. It is hardly necessary 
to say anything further than to rely upon the observations of the 
Privy Council in the case of -Sutya Niranjan Chakravarti v. Ram 
Lal Kaviraj, (2). Their Lordships say—“workirg by the defendants 
was workirg not under a lease but by a mere trespasser, If there- 
fore the suit is possessory then it is barred under Article 144 for 
more than 12 years have elapscd as soon as possession became 
adverse. If on the other hand the suit is declaratory it is barred under 
Article 120 for more than six years have elapsed since the right to. 
sue the declaration emerged.” The question of limitation therefore 
must also be decided against the plaintiff. 

There is the question whether the article taken out is mineral 
or not. The appellants rely upon thé contyidictions in the evidence 


of the two expert witnesses examined by the plaintiff. One is 


Monmotha Kumar Roy who says that the earth that is mineral 
contains Sodi Carbonate and Sodium Sulphate, and his witness 
G. N. Frattini gives in his evidence an analysis of the thing taken 
away but does not mention that there is either Sodi Carbonate or 
Sodium Sulphate. Ido not think much depends on this question, 
It may be a mineral or some valuable earth underground. If 
nothing underground was given to the defendants by the patni the 
plaintiff would be entitled to it. If everything passed to the patnidar 
then the plaintiff would not be entitled to it. 

It is unnecessary to discuss another small point which was urged 
by the appellants and it is this, that the earth itself has no commer- 
cial value but is used for the purpose of adulteration of real yellow, 
ochre. There is evidence on the part of the plaintiff that the earth 
that is taken from there can be sold in the market and there is 


_ evidence on the plaintiffs’ side about its sale in the locality. If it 


had really no market value nobody would ever endeavour to raise a 
quarrel about it. f 

‘Lastly with regard tothe question of damages it was argued on 
behalf of the appellants that damages have been calculated at a 


very excessive rate, The defendants however have not given any 


evidence on the basis of which the amount can be reduced, -From . l 
the evidence on the record the Subordinate Judge has madea _ 


(1) (1877) 6 Ch. D. 719. (2) (1924) L. R. 52 I. A. 109 (113). 
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calculation and I do not think there is any reason to differ Civit. 
from it. i À 1927. 
As however the pliatifs case fails on the other grounds o 


f i Rajeswar Prosad 
I have already statel this appeal must be allowed and the suit vB hakat E 


dismisse] with costs in both Courts. Raja Bhupen da’ 
It was pointed out oa behalf of defendant rr (ka) that he Narayan Sinha 
obtained the interest of defeadant No. gin the progerty in. ques- Bahadur., 
tion bya deed of gift dated 19th November 1919. So if, the B.B. Ghose, F. 
defendants are ligble for any damages this defeadant woull be a 
liable aloag with the other heirs of defendant No. g for damages 
up to 18th November rgrg, and defendant No. 11 (ka) would ozly 
be liable for damages payable by defendant No. 9g from the tgth 
November r919. ‘This circumstance should be roted. 
The appeal of the plintiff that is Appeal 123, relates to the 
matter of damages and incidentally the question of primogeniture 
arises. Itis urgelon behalf of the plaintiff that the Subordinate 
Judge has refused to give the plaintiff the entire amount of the 
damages on insufficient Srounds. The plaintiff however has not 
been able to show that thére was any custom of primogeniture in his 
` family. Oa the other hand there is evilence of a plaintin a suit 
brought by the plaintiffs’ father in 1895, Ex. U, where it was stated 
by him that his father Raja Kirti Chandra Bahadur got the entire in- 
terest in the property under the Will executed by his brother Kumar 
Udoy Chand. This statement strike, at the foundation of the claim 
of right on the basis of primogeniture by custom. The learned 
Advocate then refers to the agreement, I have alrealy stated, (Ex. 
43 dated the 18th June r918) entered into between the plaintiff 
‘and his brothers Nripendra Narain, Rajendra Narain and Kumar 
Birendra Narain, minor represented by his mother and rext friend 
Moharani Kamal Kumari Saheba in which the right of primogeni- 
*ture was acknowledged and the other three brothers gave up their 
tights to the property. Assumirg that the miror’s interest can be 
legally given up by such an agreement the right of these persons to 
the property could not be taken to have been transferred by an 
agreement like this. The law requires a conveyarce for the pur- 
pose of transfer of title and this cannot be made bya mere agrec- 
ment, see Jedu Nath Poddar xv. Rup Lal Peddar (1). : 
This is the only ground that was urged in this appeal. This 
appeal must be dismissed with costs apart from the questions 
which have been found against the plaintiffs contention in the 
other appeal, ; . 
(1) (1906) I. L. R. 33 Calc. 567 (983) ; 4 C. L. J. 22. 
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ivir: ` The costs are to be recovered in both the apeals by the defen- 
2 
1927. dants appellants in appeal 70, one set in each appeal. ; 
jee: Prosad Roy, J: ‘These appeals arise out of a suit brought by the plain- 
Bhakat tiff zemindar to establish his right to minerals in a small hill within 


"Raja Bhupendra Mouzah Nalhati. The Subordinate Judge decreei the suit in part. 
Neen Se ‘The darpatnidars who resisted the suit are appellants here. The 
plaintiff has a separate appealin respect of his title. It appears 
that the darpatnidars have quarried stones on the surface of the. 
hill without objection or opposition for many syears. Recently 
ochre has been found below the surface and it has turned out to be 
of value in the market. A question was raised that the substance 
was not mineral and that the defendants were not really going 
below the surface. It has been found by experts that the substance 
found is a mineral and since pits have been dug up toa depth of 
30 feet it may be taken that the dispute isin respect of the subsoil 
i. e. of mineral rights in the sub-soil. 





B. B. Ghose, F. 


The substantial question in dispute is, whether or not a patni 
lease, as such, conveys minerals to the patnidar. Our task in 
this discussion is easy. The question was decided in favour of 
the patnidar by Prinsep and Hill JJ. in the case 44 Quader v. 
Jogendra Narayan Roy (1). It was held here and in the Behar 
High Court that the authority in favour of the patnidar has been 
overruled by the decisions of the Judicial Committee in a series 
of cases. Their Lordships of the Judicial Committee have now in: 
the case of Satya Niranjan Chakravarti v, Ram Lal Kaviraj (2), 

: pronounced that the judgment of Prinsep -and Hill JJ. has not 
been overruled, and that the question whether a patni lease, as such, 
conyeys the minerals to the patnidar is, so faras the Judicial 
Committee is concerned, still open. Their Lordships go on to say 
that “ the question turns on what is, the true nature of a patni , 

- tenure”. So faras we are concerned therefore the judgment af 
Prinsep and Hill, JJ, still rules the field. We are bound by’ 
that decision. 


It would appear: therefore that the principle that minerals 
will not be held to have formed part of a grant unless there was 
an express grant, applyto the cases of mokrari lease, mainte- 
nance grant, talabi brahmatter and grants of that kind. Dr. 
Basak contended that the nature ofa patni tenure is in no way 
different from the mokrari grant discussed in the case of Giridkari 


(1) (1889) 16 C. L. J. 7. 
(2) (1924) L. R. 52 I. A. 109 ; 29 C. W. N. 731. 
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Singh v. Meghlal Pandey (1), and he invites us to refer this case 
toa Full Bench. We are unable to do this for the reason that 
we do not think that’a patni tenure is different in many respects 
from a leasehold interest. . 

The difference will be apparent from a brief historical survey 
of taluks in Bengal. The word “ taluk’ is derived from the 
Arabic word alak which signifies ‘to hang from’, ‘to depend upon’; 
alak also means a leech which hangs from the body to which it 
has attached itself and another quality said to have belonged to 
to the talukdar and means connexion and dependence. In 
Upper India the taluk was dependent upon and subordinate to the 
Sovereign. In Bengal the taluk was subordinate to the zemindar 
but not always. ‘The larger talukdars were huzuri, i.e. they were 
immediately under the supreme Government to which they paid 
their revenue direct; while the smaller ones were Mazkuri or 
specified ie. in the Sanid of the zemindar through whom they 
paid their revenue. Doubtless all were originally huzuri but when 
the revenue came to bæ collected through the zemindars, the 
smaller talukdars were directed to pay their revenue through this 
channel in order to avoid the inconvenience of a multiplicity of 
small payments into the Khalsa or treasury.” (Field’s Introduc- 
tion to the Regulations, page 30 notes), I mention this to show 
that the talukdar was in status equal to the zemindar. Regulation 
VIII of 1793 section 51 recognized the dependent taluks created by 
the zemindars before the Permanent Settlement and protection was 
given to them subject to the payment of the fixed rent. A number 
of the talukdars was given the option of getting separated and hold- 
ing directly under the Government as owners of separate estates. 
At the same time Government declared by Regulation XLIV of 1793 
that no zemindar shall grant pattas to raiyat or other persons for 
cultivation of lands for a term exceeding 10 years. ‘The zemindars 
showever continued to grant leases in violation of the prohibition. 
Regulation V of 1812 removed the restriction of ro years but no 
provisioniwas made ¿for validating the leases granted in violation 
of the prohibition. Regulation VIII of 1819 i. e. the Patni 
Regulation remedied the omission. The preamble to the Regulation 
recites the circumstances and ‘section. 2 valjdates these leases. 

What happened was that the zemindar of Burdwan was threaten- 
ed with ruin on account of the high land revenue assessed on the 
estates settled with him at the Permanent Settlement, and large 
tracts” were let out by him in perpetuity and at fixed rent. Thus was 


(3) (1917) L. R. 44 I, A, 246, 
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Crvit. created permanent tenures known as patni taluks and the object 
1927. was easy and punctual realisation of rent to‘enable the zemindar to 
nrt 

Rajeswar Prosad pay the revenue to the Government. By 1819 it was found that 


Bhakat permanent alienations of this kind had been extensively effected in 
Raja Bhapendra other zemindaries in the neighbouring districts and these aliena- 
Narayan Sinha tions were formally legalised by Regulation VIII of 1819. By the 

Bahadur. ‘ “is 

ea Permanent Settlement, Government gave up its povition as the 

Roy, F, excltisive owner of the soil and contented itself with a permanent 

cii rent charge on the land, thus escaping the labour, risk and odium 
attendant upon detailed mofussil management. The zemindars 
followed suit and they made the talukdars proprietors in the same 
way as the Government had made the zemindars proprietors. The 
Patni Regulation was designed to provide a way to ‘the ‘zemindar 
to recover arrears of rent from the patnidars, almost identical with- 
that by which the demands of Government revenue were enforce 
against themselves, Henceforth the zemindar had to ‘be content 
with his rent reserved and the patnidar was the proprietor to the 
raiyats. Hence has grown up the’ popular idea that the patnidar 
is:also a proprietor. It is well known that many of the mining 
leases are derived from patnidars and it is an astonishing fact that 
the zemindars have not challenged the patnidar’s right except 
as far as I know, in this case in which Prinsep and Hill J.J. gave 
their decision: i 

` The patnidar has been able to maintain his position that unless 

there was anything expressly reserved in the patni contract every- 
thing passed to him. One class of cases is that of choukidari 
ċhakran lands. The last case in the subject is that of Ranjit v. 
Kali Dasi, (1) and it was the patnidar who got the lands. Recently 
there was the case of Surendra Narayan Sinha and others v. Raja 
Bejoy Singh Dudhuria (2) before this High Court. The zemindar 
sought to restrain the patnidar from making bricks and it was held 
that the zemindar could rot complain when his property was not” 
jeopardised nor his rent threatened. Chakravarti J. discussed the 
nature of patni taluks and observed that ‘these patni taluks were 
really grants of the zemindars entered without restrictions unless 
specially mentioned in the patta’. J 

Minerals were not thoaght of when these patnis were created: 
They were ro more thought of when the Permanent Settlement was 
made with the zemindar. The position as between the Zemindar 
and the paliudar is that the latter gets everything except what was 


0) (1917) L. R. 44. L A u7; LL R ` 44 Cale, $41 ; a L. J. 499- 
(2) (1925) 41 C. L., J. 527. 
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expressly reserved. This follows from his position that he isa Civit. 
proprietor. The Regulation itself calls the tenure a taluk and the 1927. 

è n ay: —_— 
tenureholder the talikdar and it is not unreasonable to hold that Rajeswar Prosad 
the oli significance of the word taluk was retained. In section 3 Bhakat 


it is stated that the patnidar’s property may be dealt with as other Raja Bhupendra” 
“real property.” Mr. Field in his Digest of the Law of Landlord Narayan Sinha 
and Tenant puts a note of interrogation against the words. I take ao, 

it the framers. of the Patni Regulation bad the same idea in their Roy, F : 
minds as the framers of the settlement of 1793 whereby they 

recognized and proceeded upon the footing that the zemindars me 

the actual proprietors of the land. In section 11 again the patnidar 

is called che defaulting proprietor and attention was drawn by the 

Court in Ai Quader v, Jogendra Narayan Roy (1) to the znd 
- para. of section rı wherein it is mentioned that “ the rent is in fact 

his reserved property in the tenure.” The zemindar, therefore, 

has no grievance if his rent is not jeopardised. If there is no 

raservation therefore the minerals will pass to the patnidar, 


Turning to the actua? terms of ‘the ‘patni grant it is contended 
that there are no-such terms as adhak and urdak asin the case of 
Satya Niranjan Chakravarti v. Ram Lal Kaviraj (2) and that the 
words ‘darbust hakuk’ in it are not enough since ‘mai hak hakuk’ 
were not considered sufficient in Meghlal Pandey’s case, (3). My 

-learned brother has dealt with the matter in detail in this point. 
I agree with him and all I need say is -that all the exclusions and 
reservations were catalogued .and there is a long category of things j 
conveyed giving rise to.the inference that everything else was 
granted by the instrument. 


I agree therefore with my learned brother in the conclusions he 
has arrived at in the case. 


A. T. M. Appeal No. 7o decreed : Appeal No. 123 dismissed. 


(1) (1889) 16 C. L. J. 7. 
(2) (1924) L. R. 52 1. A. 109. (3) (1917) L. R. 44 I. A. 246. 
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Before Sir William- Ewart Greaves, Knight, Judge 
and Mr. Justice M. N. Mukerji. 


DEBENDRA LAL KHAN 
v. 


SECRETARY OF STATE FOR INDIA IN COUNCIL* 


Limitation—Adverse possession—Mortgagee, possession -of, if can be tacked— 
Title to fishery by adverse possession-—~Thak map—Title ar possession, 
evidence’ of. 

An indefeasible title to fishery in a portion of the river cam be obtained by 
advérse possession for 60 years against the Government. 

Adverse possession of fishery rights can be established in a public navigable 
river, if exclusive acts of possession are shown for the statutory period. 

In computing the statutory period of adverse possession, the possession of the 
mortgagee in: possession can be tacked with that of the owner. 


Thak authorities have nothing to do with title gr possession : Fagadindra v. 


` Secretary of State (1) and no deduction as to title or possessidn can legitimately be 


drawn trom Thak maps. 

Appeal by the Plaintiff, 

Suit for declaration of title. 

The material facts appear from the judgment. 

Dr. Sarat Chandra Basak, Babus Khirode Narain Bhuiya, 
Dhirendra Krishna Ray, Latit Kumar Roy, Roma Prosad Mookerjee, 
and Amullya Kumar Sen for the appellant. 

Babus Dwarka Nath Chakrabarti, Surendra Nath Guha and 
Ramendra Mohan Majumdar for the Respondents. 

: C. A V. 
_ The judgments of the Court was as follows : 

This is an appeal by the plaintiff against a decision of the : 
Subordinate Judge of the rst Court of Midnapur dismissing his suit 
except as regards that portion of the river, which was in dispute 
in the suit, which extends from Bhoora Khal to Benasooli Khal. 


The dispute relates to the portion of the River Kansabati or 


» Cossye “which extends from Kankabati Ghat to Patra, this portion 


is some 12 miles long. The river rises in the hills of Chota 


# Appeal from Original Decree No, 66 of 1922 with cross-objection, against 
the decree of Babu Haripada Majumdar, Subordinate Judge, rst Court, of 
Midnapore, dated the 28th Sept®mber, 1921. 

(1) (1902) L. R. 30 1. A. 44 (53); I- L. R. 30 Cale. 231. 
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Nagpur and enters the district of Midnapur and the river is a 
tributary of the Haldj which flows into the river Hooghly. 


The plaintiff claims the portion of the river in dispute (except 

' the portion marked A, B,C, D on the Map Ex. 1 and a certain 
portio 1 400 ft. to the east and roo ft. to the west of Midnapur 
Anicut) as part of his permanently settled estate, his contention 
being that it was settled, with his predecessors-in-title at the time 
of the permanent settlement and in support of his claim he relies 
on the fact that at the time of the Thak Settlement in 1856 and at 
the time of the preparation of the Thak map the river was not 
shown as Government property but was included in the permanently 
settled private estates through which it flows. In the alternative 
the plaintiff claims the same portion of the river bed by 60 years’ 

_ adverse possession against Government, and under the same right, 
against the private proprietors through whose land the river flows. 


Asathird alternative the plaintiff claims the right of fishery in the. 


river either by adverse passession for 60 years or as an easement or 
profit a prendre enjoyed openly, peaceably, as of right, for 20 
years. ; 

The plaintiff also claims certain Pa? lands and Chur lands under 
various claims. i 

One of the main questions in issue between the parties is 
whether the Cossye river was or was nota large navigable river 
at the time of the Permaaent Settlement, the Secretary of State says 
that it was and that consequently it would not have been included 
inthe permanently settled estate at the time of the permanent 
settlement, the appellant on the other hand denies that at the time 
of the Permanent Settlement the river was navigable throughout 
the year. The Secretary of State contends that this question is 
Res judi:ata by reason of a decision to which I shall presently 

” yeter. It will, I think, be convenient to consider the appellant's 
claim under the following heads : 

(1) Was the portion of the river Cossye which is in dispute 
included in the appellant’s permanently settled estate at the time 
of the Permanent Settlement ? And this involves the consideration 
of two other questions which can conveniently be dealt with under 
this head namely. (a) Was the Cossye a “large navigable river at 
the time of the Permanent Settlement ? (b) Is the main question 
under this head barred by reason of the decision in the prior suit 
(Title Suit 265 of 1914). = 

(2) If this portion of the river Cossye was not so included, has 
the appellant obtained as against the Secretary of State a title to the 
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Civit. tiver bed and tothe churs. and Pal lands by ‘adverse posterior 


1927. for 6o years ? 
Daia a tai hs (3) If not, has the appellant obtained by the like period of 
ae, i adverse possesssion an indefeasible title to the fishery in this portion 
a The Secretary of 
State,for India in of the river ? 
“Coyineil, ` (4) If 60 years’ adverse possession has not been established by 
re the ‘appellant, has he obtained an easement or profit a prendre 
to such fishery rights by enjoyment for 20 years ? 

It will ‘be convenient to examine first the oral ‘and documentary 
evidence before dealing with the questions set out above. The 
origin of the appellant’s . grant is known and it rests on document 
Ex. G, a Kabuliat bearing date the 13th September 1800 and 
executed by one Ananda Lal Khan in favour of the Collector of 
Midnapur (BK. B. p. 1). This document recites that one 
$m. Rani Shiromani was the zemindar of Pergana Midnapur and 
that as she did not admit the settlement thereof made under the 
Decennial Settlement the perganas were lunder a manager up to 
the year 1207 and that as she was not able fo manage the zemindary 
‘she had executed a deed of gift of the entire zemindary in favour of 
‘Ananda Lal Khan who by this document admitted the settlement. 
of the entire zemindary. Ananda Lal Khan thereby covenanted 
(inter alia) not to realize from the tenants sayer and not to raise any 
objection to paying the revenue on the score of inundation or 
diluvion and stated that the revenue exclusive of sayerat had been 
fixed at Rs. 85,000 and covenanted that he would not raise any 
objection or make any complaint about (inter alia) sayerat. 


It will be seen that the river is not expressly mentioned in 
the. Kabuliat and itis contended on behalf of the Secretary of 
State that the. use of the word sayerat which is said to include 
fishery and the reference to inundation and diluvion show that it 
was . not included. in the Settlement as if it had been included k 
fishery would not have been excluded and that it would be unneces- 
.sary to mention’ diluvion and- inundation if the river had been 
included. Sayerat or sayer is referred to in Regulation I of 1793 
section 8 .(Art VII) (2) as having been abolished by the Gover- 
-nor-General-in- Council on the 28th July 1790 and compensation 
-given therefor. The earfiest reference to the river Cossye in way 
-of . the documents before us is contained in a petition Ex, 148 (BK, 
.C.pet7) of. the .28th February 1861 in proceedings to which I 
shall have to refer later and this contains a, reference to a Jalkar 
Potta of r757 granted by “a: former zemindar of}Pergana Bhanja- 
„bhum, “but the pétta -is not, before us and we know’ nothing (of the 
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circumstances under which it was granted and even if the then 
zemindar had certain rights in the river at that time I am unable 
to see how this throws any light on the question now in issue 
namely whether the river was included in the settlement made. 
with the plaintiff's predecessor when the Permanent Settlement of. 
the Perganas through which that portion of the river now in suit 
flows was made. 


We were asked to admit in evidence certain documents set out 


in BK. N., one of which documents is before the Permanent Settle- 
ment ani the other subsequent thereto, which are said to show that 
some part of the river Cossye not the part in suit, was let out with the . 
zemindary. The certified copies of these documents which were. 
produced are not however certified in accordance with section 76. 
of the Indian Evidence Act and we accordingly refused to admit. 
them. 

The next document to which we were referred is Ex. 6a Kabu- 
liat dated the 29th March 1803 (Bk. B p. 4). Thereby one Ram- 
narayan Pal, a predecessot-in-interest of the appellant, took a lease 
of 26 villages which are recited to have been previously sold for, 
arrears of revenue, including (inter alia) the jalkar. It is on 
the strength of this document that the appellant succeeded as to a. 
portion of his claim in the Court below snd we are asked to say 
that this shows that the river was included in the demise Ex. Y. 
On behalf of the Secretary of State it is said that it shows no 
such thing and that the Subordinate Judge was wrong in his read- 
ing of the document. What is said is that there were originally 
28 mouzahs, that two were diluviated and that what was granted was~ 
the jalkar right over the two diluviated mouzahs, Shah Muham- 
madpur and Panchberia, and the 26 mouzahs and nothing else. Stress 
is again laid by the respondent on the occurrence of the words’ 
inundation and diluvion and the exclusion of sayerat. In connec- 
tion with Ex, 6 should be read Ex, 85 (BK. D.p. r), the jamabandi 
of one of the diluviated villages for 1797-1798, which points to the 
jalkar created by the diluvion of the village having been dealt with 
separately, 


The next document Ex, AA. (BK. B. p, 158) is an Ekrarnamah of 
the year 1837 executed in respect of Pergana Midnapur and three other 
Perganas by one Ajodhyaram Khan and his minor brothers in favour 
of the Collector of Midnapur. From 1813 to 1836 the, perganas had 
been in the hands of Government and this is the agreement execut- 
ed when the perganas were released by» Government. Here again: 
there is no reference to the river but sayer is excluded. , Ex... G. D.. 
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Civi. is à resolution of the .Ferry Committee of Midnapur of the roth 
Ser April 1842, and the Sub-Judge has relied on this as showing that the 
river is navigable throughout the year whereas itis said to show 
v that the two ferries on the Cossye (Sudder Ghat and Ramnarayan 
ahe Secretary or Ghat) were not usable all through the year as provision is only 
Council. made for 2 Manjis for 4 months and r for 8 months for one ferry 
ote _ and for 1 Manji for 4 and 8 months for the other ferry. “And it is 
said that during 4 months alone was the river navigable and that 
during the other 8 months the Manji only looked after the boats. 
And in any case it is said that the existence ofa ferry does not 
prove navigability. Ido not think that much weight attaches to 
the document but I do not agree with the appellant’s interpreta- 
tion and Į am inclined to think the document shows the ferry as 
open all the year but that during 8 months the user was less, 
Ex, 2 (BK. D.p. 20), a statement-of lands and jamas within Paschim 
Raipur dated the 6th May 1843, is said to be the first admission by 
Government that the appellant was proprietor of the river. It is 
the Chitta of the Bombay Road prepared “when the road was made 
and described that part of the Cossye river as falls within the 
road asin the zemindary of Raja Ajodhya Lal Khan, Ex. r. 
(BK, B. p. 161) an Ekrarnama of the gth July 1845 is said to show 
that in calculating compensation for the Bombay Road the river 
was measured as part of the zemindary, 


Ex. 99 (f) (BK. B. p.7) is a jalkar Kabuliat of the 8th July 1848 
executed by one Krishna Paramanik in favour of Alex. Mc. Webb 
who purchased the zemindary at a revenue sale in April 1848. 
This is said to show that the jalkar was included in the zemindary 
and let out as part thereof and payments by tenants in respect 
thereof are to be found in Ex. 94 (a) (BK.L, p. 1). 


1927. 
ore 
Debendra Lal Khan 


-Ex 99 (h) (BK. B. p. 8) is a Kabuliat of some Pal lands in the river 
executed in favour of the then owrers in December 1856, the 
silted up Pal lands of the river being described as included in the 
zemindary. Ex. roz (BK. B. p. 163) isan Ekrarnamah of 1867 
relating to similar lands and Ex. ror (a) (BK. C. p. 9) is a, report as 
to similar lands made in 1857, the lands being treated as divisible 
amongst ‘the tenants of the zemindary, Ex, 82 (A) (BK.B. P. 10) 
is a jalkar Kabuliat. executed in favour of the zemindar. 


Exhibits 2,1, 99 (f), 94 (a), 99 (h),-1e2, rox (a) and 82 are of 

course documents not between Government and the proprietors 

` but between the proprietors ‘and tenants and are only valuable as 
showing that the fisheries and Pal lands were for many years dealt 
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with by the zemindar as at his disposal and . therefore presumably 
as within his zemindarys 

We come next to fhe first assertion by Government of its rights 
over the Cossye asa public navigable river. This took place in 
the year 1859: In this year the Secretary tothe Board of Reve- 
nuc addressed a letter, Ex. B.(BK.C.p. 13) to the Secretary to 
the Government of Bergal with regard to the levying of a tax on 
the fisheries of navigable rivers and the letter submits an abstract 
of returns received which are said to show the usurpation of 
fishery rights by some of the zemindars. Ex. C. (BK.C.p. 15) is 
the reply of the Secretary saying that Government has the right of 
fishery in all navigable rivers which are public property unless 
such right has been leased out. 

The return from Burdwan is referred to in the evidence of 
Azizur Rahman, witness No. 2 for the defendant. It is dated 1859 
and speaks of only two navigabie rivers in the division, the Hooghly 
and the Bhagirathi., : 

The report as to the zemindary of Midnapur is Ex. 247 
(Book L.p. 16). It is made by one Pra:anna Chandra Banerjee 
but itis not clear who he is or to whom the report is made. 


He speaks of the river Cossye in which boats can ply only during 


the rainy season (this I understand is the correct translation) and. 
of certain pools in respect of which rents were irregularly col- 
lected. ‘The Collector as a result of the reports ordered the pre- 
paration of a jalkar chitta and statements were taken. The chitta 
is Ex. 4 (a), (see BK. L. p. 17). The tenants 2, 3, 4, 7 named 
therein were all paying rent to the appellant’s predecessor. The 
other part of the jalkar chitta is Ex. 4 (BK. D.p. 81). As a result 
certain jalkar cases were started but on the 13th August 1862, see 
Ex. 5 (BK. C.p. rg) .all the jalkar cases were struck off, the 
Collector of Midnapore holding that there could be no jalkar settle- 
ment of any river except of the Hooghly and Bhagirathi in the 
Burdwan Division, the assumption being that these alone were 
navigable throughout the year. The jalkar chitta was prepared 
under Regulation II of r8rg, section 8 and it is said that by section 
21 the orcer cf the Collector-is final and that consequently the 
river cannot be assessed and these proceedgngs are relied on by the 
apfellants as showing that the Cossye is nota navigable river and 
not liable to assessment. 


The next document relied on by the appellant as showing the 
exercise of his right over the river, from*which we are asked to infer 
his ownership, is Ex. 13 (BK. C. p. 45). This is. a patni pattah 
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executed in 1870 by Ajodhyaram Khan and demises (inter alia) 
the rivers within Pergana Midnapore and three other perganas 
Ex. 99 (c) (BK. B.p. 14) isa jalkar Kabuliat executed in 1870 in 
favour of Ajodhyaram Kha of a part of the river in suit. 

The letters Exhibits AJ, AE, AK. (BK. C. pp. 81-86) relate to a 
question which was raised as to the zemindar’s right to collect tolls 
for mooring boats in the Cossye. The matter was allowed to drop 
and the appellant relies on them as showing that his rights in the 
river could not be questioned. 

We come next to the Thak maps prepare] in 1854. The appellant 
says that in these maps, if the River had been a public navigable 
river and belonging to Governme it, the river would have been enter- 
ed as a chak and that so far from this being done the river is shown 
as included in the different mouzahs through which it flows. The 


Thak maps are Vol. 2.of maps and we were referred to maps x. 


and 2, where the river was shown originally as in Mouza Ganga- 
pati and subsequently .after a dispute this was.changed and the 
river is shown as included in Mouza Baliaelarpur, to map 3 where 
the river is included in Mouza Gomurah, to map A where there 
was a claim by rival proprietors (see BK. L. P. 44) to the river 
and it is awarded to one of. the claimants, Government making no 
claim. 

Again in map roa Government chak (No. 4) is shown 
which does not include the river but ends with it, the river being 
included part in Mouza Biji Bara and part in another mouza. 
Again in map 11 the river is included in Mouza Sujagunge and 
although in BK. M.p. 44, one finds a complaint case by Govern- 
ment there is no reference in it to any claim to the river. In map 
14 the canal is recorded as chak 40 in the name of the Government 
but not so the river to the north. In map 15 the river is marked as. 
chak No. 15 but this is not shown as a Government chak. It is 
not necessary to refer to more of the Thak maps but speaking* 
generally the same state of things is to be found. 


Map No, 20 (Ex. 240) the Revenue Survey Map was prepared 
at the same time as the Thak and shows the same state of things 
and practically agrees with the Thak Survey. 

So far I have examirfed a long series of documents showing 
dealings with the river or the fishery by the plaintiff’s predeces- 
sors-in-interest and I now come to three cases Exs. AC., AC. 1, 
AC.2, (BK. C. pp. 89-91), extracts from the cash book of the 
Deputy Superintendent of Canal Revenue, which show that fishery 
rent was-received by Government for part of the river for portions 
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of the years 1873, 1874, 1875 and 1876, This is referred to towards 
the end of the report, of the Deputy Collector of Midnapur-made in 
1884 in a compensation case. See Ex. 220 (BK, C.p. 101) 

The appellant says that this is the only case in which Govern- 
ment are shown as realising fishery rent and that the rent was.only 
paid in respect of that part of thé river from the .Anicut to 
Midnapur which was canalised by Government. and treated.as a 
canal, ; . We tig ee SEE ae 
After the Thak the appellant’s predecessors and Sri Narain Pal, 
it is said, were in. possession’ of the disputed part of the river and 
receiving ‘jalkar Kabuliats anda Kabuliat for ferry ghats. See 
Exhibits 58, 82 (f) 99 and 82° (j) (BK. B. pp. 21, 23, 24 and‘26) 
dated respectively 1874, 1876 and 1877. ` ; ao we 

By Ex. 20 (BK. C.p. 65) thé appellant’s, predecessor granted’. in 
1879 a putni together with the jalkar of the river Cossye (not how- 
ever the portion in dispute) by Ex. 57 (a) (BK. C. p. 60) a -register- 
ed pottah was granted in the same year by the same person of the 
Pal Bharati lands and Exhibits 109, 99 (a) and: 108 (BK. B. pp. 
29, 37, 35) are Kabuliats of the jalkar of the disputed portion given 
to the appellant’s predecessor in the yéars 1879 and ‘1880 and there 
are similar Kabuliats in t881, 1882, 1883 and 1884 (BK. B. pp: 395 
43, 44,45 and 164) Exhibits 106, 82 (a), 82 (b), 105 and 82 (g). 


The appellant also relies as proof of his ownership of the river 
on the compensation paid by Government for 500 ft, of the river 
near the Anicut (see Ex. 220 to which reference has been made 
already) although the respondent contends that this was only for 
the fishery and not for the river-bed, he also relies on’ Ex, AP. 
(Bk. C. p. 142), a High Court judgment in land acquisition proceed- 
ings to which the respondent was a party in respect of 34 bighas of 
the Cossye and 122 bighas of sandy waste adjoining the river in 
i which apparently it was admitted that Srinarain Pal was the 
proprietor of the river from Baroda Khal to the end of Benasuli 
Mouza, the appellant further relies on Jalkar Kabuliats of 1885 and 
1893 Exs. 147 and 135 and 142 (Bk. B. pp. 47, 76 and 83) and ona 
Ferry Kabuliat of 1905, Ex. 134 (BK B. p. r1ro) and on Ex. 14 (a) 
(BK. B. p. 206),,a Dowl of 1898, and on Ex. 19 (BK. B. p. 112), a 
putni kabuliat of 1907 by Srinarain Pal in favour „of the appellant’s 
predecessor. . 

This last document contains a reference to a’ Robakari of 1855, 
which is not produced, whereby 26 Mouzahs. and a part of the 
river Cossye from Kansabati Khal to Mouza Benasooli are said 
to have been granted by the Collector to Srinarain' Pal, . 
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On the other hand in 1887 there is an assertion by Government 
of their rights in certain ferries in the disputed portio: 1 of the river 
but the appellant says that these rights were claimed not by virtue 
of ownership of the river-bed but under section 35 of the Bengal 
Ferries Act I of 1885. Another document relied on by the appellant 
as proof of his title is Ex. 36 (BK. C. p. 164), a letter of rot by 
the Additional District Magistrate, which is sail to recognise the 
appellant as owner of the river as he is required to remove the 
weeds. 

The next document which calls for notice is the notification of 
1893 with regard to a part of the river, Ex. A W. r, (BI. C. p.128) ° 
and the judgment Ex. A.Q. (BK, C. p 192), with regard to Char 
lands marked A, B, C. D on the Commissioners map, The 
notification applied the Canal Act of 1864 to the Cossye river from 
the Sadar Ghat at Midnapur to Mohanpur, a distance of 134 miles, 

The judgment arose out ofa suit between the plaintiff's pre- 
decessors and the Secretary of State. The plaintiff in the suit 
sought to establish his right to these chur lands on the ground 
that the Cossye was included in his permanently settled estate. 

Issue 5 in the suit was as follows :— 

“ Ts the river Cossye or that portion of it where the disputed 
char has been thrown up a non-naviguble river? Was the bel of 
the river or the part of it where the disputed char has been thrown 
up settled with the plaintiff or any of his predecessors during the 
Permanent Settlement, and does it form part of his permanently 
settled estate? Has the plaintiff his alleged right to the char 
in suit ?” 

The plaintiff lost the suit the Court holding on this issue, 

(1) That Ex. Y showed no part of the river was included in his 
permanently settled estate. 

(2) That the river in dispute was navigable, 

The respondent contends that this judgment makes the question 
of navigability and of the non-inclusion of the river in the perman- 
ently settled estate Res Judicata between the parties. 

The appellant urges that ‘this is not so and that the judgment only 
deals with the subject-matter actually in dispute inthe suit. I will 
state my conciusion later.” 

I need only refer in passing to the accounts in bọok G which 
show the receipt of Jalkar rents of 1848, 1850, 1852, 1853, 1854, 
188 and 1856 by the appellant’s predecessors as showing that the 
various jalkar leases were acted on. 

There are similar documents for 1858 and for 1268 (186r) 
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Ex 95 B. but there are no such papers for the years 1266 and 1267 
(1859 and 1860). Thtre is a similar document for 1864 and 
although -no Kabuliats are produced for the years r2g2-1298 the 
period from 1288-1291, that is up to 1883 or 1884, is covered by a 


lease of the whole disputed portion from Kankabati Ghat to Pathra, — 


Ex. 99 A, (BK. B. p. 37). There is no lease from 1292 onwards 
but there are recitals in registered documents showing the existence 
of such leases from 1292 onwards, see :the subleases Exts, 147 and 
43 (b) which cover the period 1292 to r301 and the Thokas for 
1294, 1295, 1296, 1297 and 1298. Exs. 34 (2b), 34 (2c), 34 (2d), 
34 (2e), 34 (f), BE. J pp. 30, 37, 45, 52 and 63 ‘which show posses- 
sion of the whole disputed portion. 


Coming to the oral evidence witness No.1 for the plaintiff 
Dhonoo Ojha (aged 82) said that from his rsth year he had been 
catching fish in the river from Kankabati Ghat to Bhooria Khal 
and from Gokulpur Ghat to Pathra (except the Anicut) paying rent 
to Panchanon Sookul and then to Sri Nath Karak who had taken 
leases from the Raja of Narajole, Panchoo Karak (witness No. 2), 
aged 40, gave similar evidence with regard to the fishing from 
Kankabati‘to Pathra. Witness No, 3 (Kakil Kundu), aged 60, said 
he fished from Kankabati Ghat to Pathra, except the Anicut, paying 
rent to the pottadars from the Raja of Narajole and that none but 
Jama-walas could catch fish in that portton, 


Witness No. 5 (Dinabandhu Majhi), aged 61, spoke to fishing 
from Kankabati to Pathra (except the Anicut) on taking lease from 
the Raja’s ijaradars, 


Witness No. 4 (Indra Jali), aged 72, stated that before the 
Anicut was made, cargo boats only came up the river in the months 
of Asarh, Sravan and Bhadra. He spoke to taking fishery leases 
but said that any one could catch fish and that there was no objection 
raised. In re-exa nation he said his remarks only appplied to 
Jelias. 

Witness No, 7 (Natabar Ghosh, aged 74), spoke to the existence 
of fishing, leases and said that Panchanan Stkul, an ijaradar, stayed 
with him when he came to collect rents. 

Witness No. 8 (Madhab Palnal) said that the Raja gave him a 
pass when the ijaradars objected to his fishing in the river. 

Witness No. 14 (Adwaita Bisoi), aged 64, said that only Jama- 
walas caught fish and that he got a lease from the Raja’s ijaradar, 
Srinath Karak, of the disputed portion. * 

Witness No, 16 (Sham Majhi), aged 42, said that he hada 
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fishing lease from the ijaradars of the Raja of the disputed part 
of the river and that none could catch fish without such lease, 

Witness No. 18 (Nilmoni Pal), aged 64, said that -he took 
a lease of the river from the Dheroon Ghat to Kankabati in 
1301, 1302, 1304, 1307 (for 5 years), 1312 (for the same term), 1322 
(for the same term), and 1327 (for.3 years) the lessor being the 
Midnapore Zemindary Co. 

Witness No, 21 (Dhananjoy Patra), aged 80, said that he- fished 
from Kankabati to the Railway Bridge with the Raja’s permit. 

Aghore Dooley (witness No. 22), aged 60, said that he- fished 
the disputed portion taking leases from the Raja’s ijaradars. 

Rangalal Khan (witness No. 26), aged 60, spoke to -fishing a 
part of the disputed portion on the strength of an ijara potta. 

Janardan Ghosh (witness No. 29), aged 80, said that boats 
carrying cargo came to the river inthe rainy season before the 
Anicut from Jaista to Bhadro but not from Aswin. ; 

Arun Chand Bhanja (witness No. 32), aged 64, said that before 
the anicut was made boats came in the-*rainy.season and that in 
other parts of the year at times one cubit of water remained in the 
river and at times dogs crossed by walking and swimming. l 

Jotindra Nath Mandal (witness No. 35) aged 54, the appellant’s 
tahsildar, spoke to collecting jalkar rents for the Raja of Narajole 
from the ijaradars from 1306-1315, 1316 to 1320, and from 1321 to 
oe ' ; ; 

Becharam Ghose (witness No. 44), aged go, who lives near the 
Cossye stated that except in the rainy season the Cossye was at 
places ankle deep and at places knee deep and that people crossed 
the river by walking in other parts of the year except the rainy 
season. He said that 50 or 60 years ago he never saw boats passing 
or fishermen coming in boats to catch fish. 

Witness No. 47 (Jogendra Nath Roy) aged 42, whio lives near 
the anicut, said that he fished with 2 rods and paid rent. ante 

This concludes the appellant’s evidence or rather the evidence 
of those witnesses whose evidence calls for comment. - 

The evidence of the respondent is practically -confined to that 
part of the river which flows from the “Anicut to Sudder Ghat 
Jagannath Ghat. e - 

Narendra Nath Roy (witness No. 1) aged 58, a tax daroga- of 
the Midnapore Municipality, who speaks to the period from 1892, 
says that steamers came from the Canal by the river to Sujagunge 
Sadar Ghat except at times in July, August and September when 
part of .the river bed silted up. He said-that the land -of that 
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part of the river from Sujaganj to the Anicut was in possession of 
the Government but tlfe Raja granted ijara leases to fishermen. 
He stated that people crossed the Cossye on foot at Sujaganj Sadar 
Ghat and to the east of the Anicut on foot in winter and summer. ` 

Witness No. 4 (Madhab Narain Dutta) aged 62, who was at one 
time accounts clerk in the Executive Engineer’s Office, Cossye 
Division, Midnapore, stated that he remembered the construction 
of the Anicut which was made in 1865 and that he was then ro 
{it is said that ifas he states he was born in 1862 he would then 
have only been 2 or 3) and that before then boats passed along the 
river in summer and winter, in cross-examination however he 
states that this was not so before the Anicut was made. 

« Witness No. 7 (Jadunath Das), aged 53,a P. W.-D. Supervisor 
at Midnapur from gor to rgoz2 stated that the part of the Cossye 
from Jagannath Ghat to the Anicut belonged to Government, that 
Government granted fishery leases of this and that he never saw 
the Raja’s ijaradars or their Jelias catching fish there and that that 
part of the river never betame entirely dry. 

Piroo Beg (witness No, to), aged 34, stated that he was ijaradar 
of Panchkura Ferry from the District Board and that people could 
at no time cross the Cossye on foot there. He stated that he caught 
fish and no one opposed him and that the ferry plied all the r2 
months, fo. 

Kasim Sheikh. (witness No. 11), aged 80, who lived near the 
Cossye, stated that he caught fish and no one opposed him. He 
said that before the Anicut was made paddy boats came along the 
river, large boats in the rainy season and at other times small 
boats, l 

Trailakshya Nath Bose (witness No. 12), aged 76, a -retired 


. Government Kanongo who lived 200 feet from the Cossye at 
Sujaganj, said that small boats carrying 200 to 300 maunds passed - 


in the river and that rafts of wood were brought up and that ferry 
boats plied all the year and that he saw boats near Midnapore all the 
year. He put the depth of the river as beyond a man’s height 
both in winter and summer and stated that he swam in it during 
the hot season. He apparently came to Midnapur after the Anicut 
was made, that isin 1866. e ., 

Naba Krishta Biswas (witness No, 13), aged 72, stated that he 
lived on the banks of the Cossye and that he knew the river at 
Midnapore from 12 years of age. 

He stated that when he first saw it much water remained in the 
iver and that boats passed’ bringing paddy and wood. H e said that 


CIVIL. 
1927. 
we 


Debendra Lal Khan 


Va 
The Secretary of, 
State for India in 
Council. 


334 


Crvi. 

1927. 

Seya 
Debendra Lal Khan 


v. 

The Secretary of 

"State for India in 
Council. 


THE CALCUTTA LAW JOURNAL. [Vor. XLVI. 


the water near his house remained.chest or neck deep that people 
swam across and that he never saw any one walking across. 

Rati Kanta Sinha (witness No. 14), aged 52, said that at times 
he had seen people crossing the Cossye at Jagannath Ghat by 
walking and that he once crossed by walking at Maheshpur Ghat. 

Srihari Mandal (witness No. 15), aged 70, a Muktear practising 
at Midnapore from 1877, stated that he crossed by ferry boat at all 
times of the year at Kankabati Ghat, Jagannath Ghat and Panchkura 
Ghat. He said that before the Anicut was made boats passed 
mostly in November and December and that a relative of his took 
goods in boats. He spoke to crossing the Cossye on foot once 25 
or 30 years ago. This concludes the evidence and I will now deal 
with the first of the specific questions set out above namely whether 
the portion of the river in dispute was included in the appellant’s 
permanently settled estate at the time of the Permanent Settlement 
and whether at the time the Cossye was a large nevigable river and 
whether this question is barred by the decision in the previous 
suit. The appellant relies on the following (1) that Ex. Y (the 
Kabuliat of the 13th September 1800) includes the whole zemindary 
and therefore the river, which is said not to be a navigable river, 
(2) that the appellant was shown as proprietor at the time of the 
Thak and Revenue Survey, (3) that when enquiries were made 
from 1800 downwards the private owners were, it it said, held 
entitled to the river-bed and to the. fishery, (4) that compensation 
was paid for the 500 feet acquired below the Anicut, (5) that when 
compensation was paid for the land acquired by the Bengal Nagpur 
Railway Company the river was treated as belonging to the private 
proprietors, (6) on Ex. 247, Ex. 4a (the Jalkar Chitta which shows 
the river as part of the permanently settled estate) and on Ex. 5 
the Collector’s order of 1862 ; (7) that on the evidence the Cossye 
was not a large navigable river at the time of the Permanent 
Settlement. ` . 

The respondent relies on the following : 

(1) The decision in the previous suit, (2) the omission in 
Ex. Y of any mention of the river, the exclusion of sariat which 
includes, fishery, and the reference to alluvion, and diluvion, (3) that 
the Thak line is in the middle of the river showing the river was- at 
the disposal of Government which would not have been the case 
had the river been included in the Permanent Settlement, (4) that 
the Anicut was constructed without any compensation being given 
and that the compensation given for the part below the Anicut was 
Rs, 250 only which is said to be. for the fishery rights alone, 
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(s) that the three ferries in the river were owned and kept open by. 
Government and were open throughout the year, (6) that there .is 
` abundant evidence of navigability in the Ferry Fund Committee’s 
report of the 18th April 1842 (Ex, 18 (1), the realisation of phutgari 
Exs. CC2, CC, CCz, (BK. Q. pp. 27, 42, 43) even in the dry season 
in January and March, the Jalkar Chittas (p. 18 of D and p. 17 of L), 
the Collector’s letters of 13th August 1862, 21st June 1872, 3rd 
August 1872, 16th December 1872, February 1873, the Board of 
Revenue’s letter 12th June 1872 and the notifications as to Public 
Ferries and under the Canal’s Act of the 18th March 1877 and 18th 
and roth April 1893 and the oral evidence to which I have 
referred, 

I have omitted to refer to one piece of evidence on which the 
appellant relies and which was put in evidence before us namely 
that Rennel’s map shows that the Cossye was marked as a non- 
navigable river, but I do not attach much importance to this as 
we are not certain how this came to be done and also whether it 
refers to general naviggbility or only to navigability for boats of a 
particular tonnage (i. e., 300 maunds) which is said was the test of 
navigability so far as Rennel was concerned, based onthe type of 
boat used by the East India Company for the transport of 
merchandise. . 

The conclusion I have come to is that upon the construction 
of X.Y the Cossye was not included in the grant and I think 
there are indications that it was excluded from the expressions 
“inundation” and diluyion which would not, I think, have occurr- 
ed had the river been included. Nor do I think that inclusion 
can be inferred from the Thak maps and subsequent events 
if as I think the terms of the grant exclude it. 


Nor in any case should I infer from the Thak maps that.it was 
included, the Thak authorities had nothing to do with title or 
possession : Jagadindra Nath Roy Bahadoor v, Secretary of State (1) 
and I think no deduction as to title or possession can legitimately be 
drawn from them. ‘The other incidents as to payment of compen- 
sation and such like cannot be relied on by themselves as ebtablish- 
ing the respondent’s title. f So 

As tothe oral evidence, whilst it is „not convincing, there is 
I think evidence upon.which the Judge in the Court. below 
could hold, as he has done, that the river was a large navig- 
able river. 

Moreover I think the question of navigability and of .the 


(1) (1902) L. R: go I. A. 44 (53); lL L. R. 30 Calc. 291. 
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inclusion-of the rivér is Kes judicata between the parties by 
virtue of the decision on Issue 5 in Title saut No. 265 of r9r4, 
dated the 31st May ror6. 

The parties -were the appellant’s predecessor and the 
Secretary of State. The issue was “Is the river Cossye or 
that portion of it, whete the disputed char has been thrown up 
a non-navigable river? Was the bed of the river or that portion 
of it where the disputed char has been thrown up settled with 
the plaintiff and the predecessors during the Permanent Settlement 
and does. it form part of the permanently settled estate ? Ex. 1 in 
that case: was our Ex. Y and .it was held that it did not in- 
clude the river, this was a matter directly in issue as was also 
the question of navigability and the finding was that that part of the 
river was navigable and much ofthe same evidence as is before 
us was before the Court in that case and I am not prepared to 
give the decision the very narrow application now sought to be 
imposed on it. I think therefore it operates as ves judicata as. 
regards Ex Y, and on the question of navégability. But even if I 
am wrong in this I hold, for the reasons given above, that the Cossye 
is a navigable river, ` 

I now come to the second question namely whether the appel- 
lant has obtained as against the Secretary of State a title to the 
river-bed and to the churs and Pal Bharati lands by adverse poser 
sion for 60 years. 

The answer to the ‘iestion is inthe negative. On the evi- 
dence before us no such possession has been shown. The acts 
of possession upon which the appellant relies are almost entirely 
fishery ‘leases which were acted upon, receipt and payment of 
jalkar rents and such like and whatever may be the effect of such 
acts as regards the fishery rights I do not think that they are 
sufficient upon which to found any claim to the river-bed or to 
the churs and Pal Bharatilands. This claim accordingly fails. + 

This brings us to the 3rd question namely whether the appel- 
lant by adverse possession for 60 years has obtained by prescrip- 
non an indefeasible title to the fishery in the disputed portion 
of the river, There is I think no doubt that such a right can be 
obtained by prescription., See zhe Law of Riparian Rights Alluvion 
and Fishery, Doss Tagore Law Lectures for 1889 pp. 37 and 371 
and cases there cited. The learned Subordinate Judge in consider- 
ing the claim by adverse possession generally finds the Secretary 
of State in possession of the island churs and that the Pal Bharati 
lands belong to the riparian owners. He further finds that there 
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dre kabuliats from 1278 to 1291 and 1299 to 1325 but that there. 


are’no papers showing possession in 1266 and 1267 and 1271 or 
of the entire length În r268 and that the evidence of possession 
before 1274 is unsdtisfactory and“he thinks the evidence of posses- 
sion of the entire length from 1292 to 1298 is unsatisfactory, 
he also holds that Nazir Ali’s possession, about 1277, cannot be 
tacked and in the result he finds that the appellant has not proved 
his title by adverse possession except to the portion from Bhooria 
Khal to Banasooli as to which he finds possession with the appellant 
for more than 60 years, 3 

The appellant admits that in order to succeed in his claim to the 
fishery rights he must show adverse possession for a period of 6o 
years at any rate from April 1859. He claiins to have shown posses- 
sion of. part of thé riverin the year 1843 by the Bombay Road 
Chitta, Ex. 2 (Bk. D. p. 20), where the river .Cossye is recorded in 
the name of appellant’s predecessor, Raja Ajodhya Lal Khan. From 
1848 to 1858 there are before us papers showing realisation of jalkar 
rents by the appellant’s pfedecessors, some of which.are identified as 
relating to the disputed portion of the river, posséssion being exer 
cised-by Nazir Ali and no one else being shown as having collected 
jalkar rents. There are it is true no papers for 1858, 1859 and 1863 
but we have a Jalkar Chitta of 1861 and we are asked to make a 
presumption-as to the years r858 and 1859 in reliance on the cases 
of Secretary of State for India in Council v. Upendra (t) and Souda- 
mini Dassya v. Secretary of State for India(2). For the perio prior to 
1866 there is the Jalkar Chitta and it is said . that there is Smac 
evidence for the years 1884 to r8go. - 

‘The’ evidence which I have been able’to find may be ‘conveni- 
ently stated here., .For 1848 there-are. the accounts of Mc. Arthur 
(a predecessor of the plaintiff. Ex..94(g), 98(a), 98(b), 98(c), 98(d), 
-98(e), 98(f) and 98 (Bk. G. pp. 1—9), also g4(q) (Bk. L. p.r) 
sowing- the tenants of the jalkar in 1848; for 1850 there is Ex. 98(a) 
Rokar entry (Bk. L.p. 6 confirmed by Bk. 1 p. 362); for 1852 
there is Ex. 94(A) a Rokar entry (Bk. L. p.,8); for 1852 to 1854 
inclusive of the payment of Ghat and jalkar rents is shown (see Bk. 
G. PP. 39,41,42, 44, 49, 51 and 52) Exts. 94(2a), 92(c), Ce. 94 (2(d), 
and 98(w), Ex. 91(y) and Ex. g4(z) ; for 185% there are Rokar entries 
of payment of jalkar rent Ex. 98(Y & Z) and 98(2b).(Bk. G. pp. 53, 
54 & 56) ; fer 1856 there are similar entries see Ex. 98(2d) and 98 


(2f) and there are annual accounts -for 1855—56. See Bk. I. p. 


(1) (1922) 36 C. L. J. 336° 
-> (2) (1923) 1, L. R. 50 Cale. 822 ; 38 C, L. J. 47. 
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Civit, .366, showing a total rental of Rs, 705-6-o. For 1858 there is Ex. 98 
1927. (2w) Bk. B. p.79; for 1266 and 1267, part of 1858 and 1859, 
there are no papers for 1268 there is Ex. ọ5 B. (not printed) and for 
v. 1861, 1862 and 1863 there is the report of the officer of the Record 
? Eileen ieee Room that the documents of these years were damaged by white 
Council, ants and for 1864 the payment for jalkar is shown by Ex, 98(3n). 
or For the period therefore from 1848 to 1864 we have a long series of 
documents and entries pointing to possession during this period of 
the jalkar rights and I think we can under the circumstances well 
assume possession for the two remaining years of this period, as to 
the ensuing period there is no question I think that possession has 
been shown. The next period which calls for comment is that from 
-1292—1298 in respect of which the Judge says there are no Kabu- 
lats. But I think that enjoyment has been satifactorily shown for 
this period, Ex. 99A (Bk, B. p.- 37) isa lease of the whole of the 
disputed portion from Kankabati Ghat to Pathra. There is no lease 
from 1292 onwards but there are recitals in other registered docu- ` 
ments which show that such leases were grånted. See the sub-lease 
from 1292 to 1296, Ex. 147 dated the znd September 1885 (Bk. B. 
"p. 47) and there is a sub-lease of a portion from Gokulpur Ghat to 
Pathra from 1297 to 1301 see Ex, 43(b) dated the 24th May 1890 
(Bk. B. p. 67). The Thokas for 1294—1298 inclusive (see Bk. 
J. Pp. 30, 37, 45, 52 and 63) show possession of the whole portion 
during these years. 

As to Nazir Ali’s possession I see no reason why this should not 
be tacked, he was mortgagee in possession of the zemindary and the 
mortgage purports to include the river and the appellant’s predeces- 
sor recovered possession from him on this basis, I think therefore 
that the appellant is entitled to tack this possession, 


aw 
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The learned Judge has gone very carefully through the various 
documents and has pointed out the gaps in the appellant’s evidence 
of possession but for the reasons I have stated above I think the 
appellant is entitled to claim that he has satisfactorily shown posses- 
sion of the fishery rights of the portion of the river in dispute for 
more than 6o years up to the institution of the suit, notoriously and 
of right, except as to that portion which stretches from the Saddar 
Ghat at Midnapore to the lock gates asto which no continuous 
possession has been shown and over which undoubtedly the respon- 
dent has exercised rights of ownership, It is said however that if, as 

_ we-hold, this is a public navigable river no title can be acquired by 
prescription and that such‘rights as were exercised for the appellant . 
and by his predecessors were exercised by him as a member of the 
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general public. It is not however possible, I think, to refer the 
acts of possession estabtished to any such origin and I do not see 
why adverse possession of fishery rights cannot be established ina 
public navigable river if exclusive acts of possession are shown, as 
here, for the statutory period. See the authorities already referred 
to cited in Doss’ Togore Law Lecture of 1889. 


Then it is said that there is evidence of other persons fishing in 
the river without any lease, in some cases it appears permission was 
obtained but Iam not prepared to attach much importance to the 
isolated and casual acts shown in the evidence in face of the large 
body of evidence stretching over many years of acts of possession of 
the fishery shown by the appellant and his predecessors and although 
I think no claim has been established by these acts to the river-bed 
I think the plaintiff is entitled to a declaration of his right of fishery 
acquired by adverse possession over the whole of the disputed por- 
tion except the part from the Saddar Ghat at Midnapur to the Lock 
gates. And of course the portion marked A, B, C, D must be ex- 
cluded also, In view of the finding at which I have arrived on the 
third question propounded for consideration it is not necessary to 
consider the 4th question of easement especially as this does not in- 
volve any further findings of fact after the findings at which I have 
arrived on the third question but only inyolves a question of law 
and if necessary should be prepared to hold that an easement had 
been acquired by the user referred to above and in view of my find- 
ing it is not necessary to discuss the legal question ‘which was raised 
before‘us namely whether prior to the last Limitation Act an ease- 
ment could be acquired against the Crown by zo years’ user, a point 
on which some difference of opinion seems to exist, The claim to 
the char lands fails as adverse possession has not been shown, the 
claim to the Pal Bharati lands also fails as they must belong to the 

*riparian owners. This disposes of the appeal but the cross-appeal 
remains. Di 

This relates to the portion of the river from the mouth of Bhoora 
Khal to the mouth of the Benasooli Khal which the Judge has found 
belongs_to the plaintiff as appertaining to his zemindary Tappe 
Dharendra, purchased from Raja Srinarain Pal (Bk. B, P. 112) 
Ex, r9, This depends on the construction ef Ex. 6 (Bk. B. P. 4). 
By this document after reciting the sale at auction of arrears of reve- 
nue of the 26 Mouzahs including the jalkar appertaining thereto 
which formed Ramnarayan Pal’s zemindary, Tappe Dharendra, and 
the agreement to resettle this with him he executes the Kabuliat 
agreeing to pay the rent, Itissaid that what was settled thereby 
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CIVIL. was the 26-villages and the jalkar formed by.the diluvion of the two 
villages which formerly formed part of the zemindary and I am 
inclined -:to think this is the correct construction’ of the document and 
that no general rights over any part of the river were given for fishery 
, The Secretary of and otherwise. That this is the construction is I think borne out by 
Council. the reference to inundation and diluvion which would not have 
=> occurred had the river itself been settled, it is also I think borne out 

by the concluding words of the document. 

The appellant got title by Ex. 19 (Bk. B. P. 113) which refers 
to a Robakari of 1855 whereby it is said a part of the river was given 
in exchange for the diluviated villages but this Robakari is not in 
evidence and in any case, were it proved, it would militate against 
the claim as it would show possession of the river with Government 
up to 1855 which is contrary to the construction sought to be put on, 
Ex. B for the appellant. I think therefore that the cross-appeal 
must succeed but of course this does not affect the appellant’s right 
to the fishery of this part of the river which has been acquired by 
adverse possession. - . 

In the result then we vary the judgment appealed from by 
declaring the appellant’s right by adverse possession for the necessary 
period to the fishery in the portion of the: Cossye river in suit except 
the part from the Saddar Ghat at Midnapur to the Lock gates and 
also excepting the part A. B.C. D. The rest of the appeal fails. 
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The cross-appeal succeeds and the suit is dismissed as to the 
portion of the river-bed comprised in the cross-appeal namely from 
the mouth of the Bhoora Khal to the mouth of the Benasooli Khal 
but this does not affectthe appellant’s rights to the fishery in this 
part of the river to which he has acquired a title by adverse 
possession. 

Each side has succeeded’in part and failed in part and there will 
be no order as to costs, in either Court. . 

We declare that the appellant is entitled to such portion of the 
Pal Bharati land in suit as appertains to his estate as a riparian 
owner. ; 

A. T. M Appeal allowed in part: Cross-Appeal 
l : allowed, l 
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[ON ÀPPEAL FROM THE HIGH Court OF JuDICATURE AT Fort 
WILLIAM IN Benoat.] 

Consiruction—Caleutta Rent Act—Act und Amendments—Revisional jurisdiction 

after March 3%, 1924—Rent over Rs. 250 ber month—Bengal Acts Ill 

of 1920; Ilof 1923; lof 1924, s, 2. Í 

The Calcutta Rent Act of 1920 though a temporary Act expiring in three 
years fror its inception was by subsequent amendments prolonged until 31st 
March, 1924, The proviso in the Calcutta Rent Amendment Act, 1924, substitu- 
ting the date 1927 for 1924, has the same effect as if the words therein had been 
inserted in the original Act, and must beso read. 


The application of the Act is when the parties begin to move under it. The 
rest is.merely the working out of the application. 


The appellant was let into possession on the 1st June, 1920, as a tenant, but 
the rent. payable was not then fixed. He remained. in possession until 
March, 1923. The respondent demanded from the appellant rent at the rate of 
Rs. 4500 per mensem, inclusive of taxes. The appellant applied to the Control- 
ler to fix the standard rent, who on the 23rd October, 1922 fixed the rent at 


Rs, 4500 per month. The appellant appealed to the President of the Improve- 
ment Tribunal on the 25th November 1922, who disposed of the matter on the 3rd 
August, 1924 by holding that he had no jurisdiction on account of two Acts which 
had beer passed while the case was waiting for hearing before him : - 


Held, that the President had jurisdiction to hèar the appeal ; his judgment 
* would be final and not subject to review. 


Judgment of the High Court Oepie: as Kundalmal Dalmià v. Dyer (1)] 
teversed; 


Appeal fromi an order of the High Coŭrt. 
The facts appear as stated in the judgment of their Lordships. 
. A certificate for leave to appeal was gramted on the ground that 
a question of great public importance was. raised. . 
DeGruyther K. C. and Duée for the Appellant. 
The Respondent did not appear. 


(1) (1924). I. L. R. 52 Cale. 551. | 
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Bute The judgment of their Lordships was delivered by 
1927. Viseount Dunedin: The appellant ip this case is the 


Keshoram Poddar tenant, and the respondent is the landlord of certain premises in 
Calcutta. : 

The appellant was let into Tenin on the rst June, 1920, 
as a tenant, but the rent payable was not then fixed.- He remained 
in possession until March, 1923, and the question raised by the 
case is, what rent ought to be paid for that period of occupa- 
tion. ' 

After the entry in June, 1920, the question of rent being 
mooted, the respondent demanded from the appellant rentat 
the rate of Rs. 4,500 per mensem, inclusive of taxes. The appel- 
lant conceiving that this demand was excessive, decided to avail 
himself of the provisions of the Calcutta Rent Act (Bengal Act III 
of 1920), which had come into force on the 5th May, 1920. By 
that Act, either the landlord or the tenant may apply to the Control- 
ler of Rates, an officer appointed under the Act to fix the standard 
rent. By section 18 of the Act an appeal is given from his decision 
to the President of the Improvement ‘Tribunal, whose decision is 
declared ‘to be final. The appellant accordingly applied to the Con- 
troller. On the 23rd October, 1922, the Controller fixed the rent 
at Rs. 4,500 per month; on the 25th November, 1922, the appellant 
appealed to the President of the Improvement Tribunal to review that 
decision. The President, whose time was fully occupied by appeals, 
did not take up the appellant’s appeal at once, but from time to 
time adjourned the hearing, so that it was only finally disposed of 
on the 3rd August, 1924. He disposed of it by holding that he had 
no jurisdiction to determine the matter. This he did because of 
two Acts which had been passed while the case was waning for 
hearing before him. 

In the original Act, section 1, subsection 4, it was provided. 
that the Act should commence when the Local Government should, 
by notification, direct and should continue for three years from that 
date. By the Calcutta Rent Amendment Act (Bengal Act II of 
1923) that provision was amended by the substitution of the fixed 
date of-the end of March, 1924, for the expiration of three years 
from the commencement? A further amendment was made by the 
Calcutta Rent Amendment Act (Bengal Act I of 1924) by which the 
date 1927 was substituted for 1924, but there was added the 
following proviso :— 

“ Provided that after the 31st day of March, 1924, this Act 
shall cease to.apply to any premises the rent’ of which exceeded 
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Rs. 250 a month, or Rs. 3,000 a year, on the rst day of November, 
1918.” 3 

The appellant then applied to the High Court under section 
r1§ (6) of the Code of Civil Procedure to have a judgment enjoin- 
ing the President to exercise his jurisdiction, but the Judges of the 
High Court took the same view as the President, holding that he 
had no jurisdiction. 

There is no question but that the premises in question.in the 
case are worth more than the figure mentioned in the proviso to 
the Act of 1924. The President of the Improvement Tribunal, 
in his judgment, said -— 

“ The plain meaning of the amendments ‘effected by the Act of 
1924 is that the principal Act is extended till the end of March, 


1927, in the case of all premises except those the rent of which on- 


the 1st November, 1918, was over Rs. 250 a month; and conse- 
quently, so far as the last-mentioned premises are concerned, the 
principal Act expired with the 31st March, 1924. 

“The rents of the premises in question in all these cases 
were more than Rs. 250a month on the rst November, rg18. It 
follows from what I have said that the proceedings in all these three 
cases terminated ipso facto on the 31st March, 1924.” 

The learned Judges of the High Court’ took the same view. 
Their Lordships think that the discussions as to the different effects 
of a repealing Act on the one hand, and an expiring Act on the 
other, which bulk largely in the judgments given, are really beside 
the point, ‘The Act is the Act of 1920, It wasa temporary Act 
and would have expired in three years from its inception, but by 
subsequent amendments its life was prolonged until 31st March, 

1924. It was, therefore, a living Act at the moment of the applica- 
tion to the President, Then there is the’.proviso, The view 
taken by the learned Judges is that the effect of the proviso is to 
make the Acta temporary Act ending at March, r924, as regards 
the higher valued premises, but an existing Act until 1927 as to 
other premises. Their Lordships think. that this is an erroneous 
view. As above said, the Act of 1920 still lives until 1927. The 
effect of the proviso is just as if the .words therein had been 
inserted in the original Act, and the Aet must be so read at the 
present time. Now, if that had been done itjwould, their: Lordships 
think, never have occurred to anyone ‘to’ say that there could 
be aught but one interpretation. ‘The Act is good for;premises of all 
values up to March,'1924, but only goed.for those of lower value 
after that. l 
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The application of the Act is when the parties begin to move 
under it. This was done in the present case before March, 
1924. ° 

. The rest is merely the working out of the application. Their 
Lordships are of opinion that the High Court ought to have 
directed the President of the improvement Tribunal to exercise his 
jurisdiction. The case must go back for them.todoso. When 
he exercises it, his judgment, in view of section 18, will be final and 
not subject to review. l , 

Their Lordships will humbly advise His Majesty in accordance 
with the above opinion, and the appellant will have the costs of this 
appealand in the Court below. 


Watkins & Hunter: Solicitors for Appellant, 
H.C. © . Appeal allowed. 


Present : Lord Phillimore, Lord Carson, Lord Darling 
and Mr. Ameer Alt, 


MA HNIT 
v, 


FATIMA BIBI AND ANOTHER, 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT RANGOON.] 


Limitation—Failure of consideration—Advance of monies on mortgage subsequent- 
ly declared void—tInterest received—Limitation Act. (IX of 1908) Sch. I. 
Arto . 
Monies were advanced on mortgage executed on behalf of a Mahomedan minor, 

and- interest paid for some time. A mortgage decree was subsequently obtained 

and the property sold. On the 11th March 1918 in a suit by the minor the 
mortgage was declared void and the sale set aside, A suit was then brought to 

recover the “mount of the loan from the parties who acted for the minor : i 
Held, that Article 97, Sched@le I of the Indian Limitation Act applied since the 

true date of the failure of the consideration for the loan was the day on which the 

decree was passed setting aside the mortgage. 


Appeal from a decree of the Rangoon High Court affirming a 
decree of the’ District Court. of Magwe. -The suit, instituted-on 
gth August, 1919, by the appellant, claimed principal and- ihterest 
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from the respondents on the facts-mentioned in the judgment below. 
The suit was dismissedeas time barred as one for a simple debt on a 
registered document covered by article 146, Schedule J of the 
Indian Limitation Act. 


The High Court (Godfrey and Duckworth JJ.) dismissed an 
appeal from‘this decision holding that the terms of the plaint and 
the claim for interest showed that the suit was based upon the 
mortgage of 1907 and the plaintiff could not contend rightly that 
the cause of action arose in March 1918. 

E. B. Raikes for the Appellant’: The claim as put in the 
plaint sufficiently indicated that it was as 6n a failure of consideration 
in 1918, and not upon the mortgage. He cited the Indian 
Contract Act, s.°65 and article 97, Sch. I of the Indian 
Limitation Act. The mortgage was treatel as binding and 
until 1918 the appellant was in possession, from which time limitation 
commenced to run: Basso Kuar v. Dhum Singh (1); Harnath 
Kunwar v. Indar Bahadur Singh (2). The case of „Annada Mohan 
Roy v. Gour Mohan Mullick (3) is distinguishable. 

Wallach for the Respondents ; The failure here was only as to 
the security given for the debt. The case fell within the general 
tule in Annada Mohan Roy v. Gour Mohan Mullick (3). Section 65 
does not apply. 

E. B. Raikes replied. 


The judgment of their Lordships was delivered by 

Lord Darling :—This appeal is from a decree of the High 
Court dated the rath May, 1924, dismissing an appeal from a 
decree of the District Court of Magwe, dated the 22nd May, r922. 

The chief question in the appeal is whether the suit in which 
it is made was rightly dismissed as barred by the Limitation Act. 

The appellant and her husband, U Po Ya, on the 6th August, 
2907, advanced Rs. 10,000 to the first respondent, Fatima Bibi— 
then alleging herself to be the guardian of one Ali Hashim Mehter, 
her nephew, then a minor, 

The first respondent is a Mahomedan purdah-nashin woman, 
and borrowed this money through her agent and husband, Hamed 
Ebrahim Madari, and he at the same time,executed on her behalf 
and was her constituted attorney as guardian of the minor, a 
mortgage of two oil wells, professedly belonging to the.minor, in 

(x) (1888) 1L L. Retr All, 47 ; L. R. 15 1. A. 211. l 


(2). (1922) I. L, R. 47 All. 179 ; L. R. 50 I*A. 69 ; 37 C. L. J. 346. 
(3) (1923) I. L. R. 50 Calc. 929; L. R. 501. A. 239 ; 40 C. L. J. 10, 
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favour of the appellant and her husband to secure repayment of 
the money advanced -with interest at the rate of 114 per cent. 
per mensem. i 

That the minor had no real interest in any of the properties 
dealt with is demonstrated in the words of paragraph 5 in the sale 
deed (dated 18th January, 1912) by Fatima Bibi, her husband, and 
Mehter, the minor, which are as follows -— 

“ Although Ali Hashim Mehter’s name is included in the sale 
deed by which Hamid Ebrahim Mandali and wife Fatima Bibi buy 
the oil and the No, 1416 from Ma Ngwe, he has no monetary 
relationjor claim in the affiairs and he does not enjoy any possession 
of the well too. We have bought it with our own money and 
enjoyed it. We have only mentioned the minor Ali Hashim 
Mehter’s name in it, a way of ‘trying luck.’ We guarantee the said 
well to be free from all encumbrances, In case of any incumbrance, 
we, the vendors, agree to make good any ‘expense incurred by the 
vendees and also profits from the well which they may enjoy 
otherwise.” 

On the 5th February, 1913, the appellant and her husband sued 
the minor (by the first respondent as his guardian) and the first 
respondent and her husband in the District Court of Magwe for 
the principal and interest due on the mortgage, and the first 
respondent and her husband put in a written admission.of the claim. * 
The District Court on the 8th July, 191 3, passeda decree in that 
suit as claimed. In execution of that decree the oil wells were 
sold by auction and purchased by one, Ma Tok, who afterwards 
resold them to the appellant and her husband, who thus got 
possession of them. 

In or about April, 1915, the minor Ali Hashim Mehter, by his 
father, as next friend, sued the appellant and her husband, Ma Tok, 
and the first respondent, and her husband in the same District Court 
to set aside the sale of the oil wells and fora declaration that the 
mortgage of the 6th August, 1917, was not binding on him, His 
suit failed in the District Court ; but the Appellate Court gave him, 
on the 11th March, 1918, the decree that he claimed, on the ground 
that the first respondent was not legally his guardian and had no 
authority to mortgage his oil wells or to represent him in the suit 
on the mortgage. The appellant had thereupon to give up posses- 
sion of the oil wells. 

The appellant’s husband having died she, on the 9th August, 
1919, brought the suit under appeal against the first respondent in 
her personal capacity and as one of the heirs of Hamid Ebrahim 


Vou, XLVI.] -PRIVY COUNCIL. 347 


Madari (who had also died), and against the second respondent 


(his son as his heir) by a plaint, in which, after setting out the facts P. C. 
already mentioned, she relied on the admission of the first respon- 1927. 
dent and her husband that they had received the money borrowed, ne Ti 


and she submitted that as it could not be recovered from the minor 
they should repay it with interest. She further stated that the D 
cause of aclion arose on the rrth March, 1918, when the Appellate Zord Darling. 
Court set aside the sale. Bi 
The respondents put in written statements and the Court raised 
issues of which the following are material to this appeal :— 
1. Is the plaintiffs suit time barred ? 
2. Are the defendants liable for the amount claimed ? ; 
The appellant gave evidence in support of her claim and asked 
for a postponement to produce further evidence which the District 
Judge refused. The respondent gave no evidence, 
The District Judge dismissed the suit as barred by limitation, .as 
being a suit on the personal covenant in a registered instrument, 
The High Court in appeal took the same view over-ruling the 
contention of the apellant that her cause of action in the suit only 
arose on the 11th March, 1918, on the ground that the frame of the 
plaint and the claim for interest showed that she had sued on..the 
covenant in the mortgage. 
From that decree, dated the r2th May, 1924, the appellant has 
appealed to His Majesty in Council. 


Ms 
Fatima Bibi, « 


Although many points were raised on the pleadings, several 
were abandoned in the course of the litigation ; and in the course 
of the arguments of this appeal it has appeared to their Lordships 
that of the points taken on behalf of the appellant one is in itself 
conclusive. In fact the case is reduced to the simple question 
whether the appeal is so late as to be barred by the Indian Limi- 

. tation Act, 1908 (IX of 1908). For the appellant it was argued by 
Mr. Raikes that the suit in which the decree under appeal was 
made was not founded on the mortgage of 6th August, 1907, but is 
for the repayment of money due to her, and that her claim to this 
sum arose when the mortgage and sale thereunder were set aside, 
that is to say, on 11th March, 1918 ; and reliance was placed on the 
Indian {Limitation Act, 1908, First Schedule, Part VI, article 97. 
The effect of that provision is that the suit is not barred if brought 
“for money paid upon an ‘existing consideration which afterwards 
fails ”; provided that suit is begun within three years from the date 
of the failure of the consideration. 

This present suit was commenced on gth August, 1919, For 
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the respondents it was contended that there never was any consi- 
deration for the loan of the sum of R;. 19,020 then advancel by 
plaintiff and her husband—as the respondenta then had no interest 
or property in the subject of the mortgage. Thus it was contended 
there .was a complete absence or failure of consileration at and 


‘from the very moment when the money was advanced, £e. more 


than twelve years before this suit was begun. Were this contention 
well founded this present claim woull undoubtedly be statute 
barred. But should the true date of the failure of the consideration 
for the loan of the money be the day 01 which the Appellate Court 
made a decree in favour of Ali Hashim Mehter (the minor) 
setting aside the mortgage, and giving him possession of the 
mortgaged property, i.¢., 11th March, 1918, then this suit would be 
well within the three years allowed for taking proceedings to recover 
the Rs. 10,000, with interest, for the loan of them. In the opinion 
of ‘their Lordships this contention of the appellant is well founded. 
It was proved that respondent and her husband did for some time 


‘pay to the appellant and her husband the interest agreed by them 


to be payable on the money lent. Default in this respect having 


„been made, appellant and her husband, on sth February, 1913, 
-took proceedings, claiming the principal and interest as due from 


the respondents, who made written admission of the debt. On 8th 


July, 1913, a decree in favour of appellant was made, and by virtue 


of it the property was sold by auction in order to pay the money 


then due to appellant and her husband. As already stated, this 


decree was set aside at the instance, and in favour of Ali Hashim 
Mehter (the minor), and on 11th March, 1918, the sale was finally 
set aside by the Appellate Court, and the property on the security, 
of which appellant and her husband had advanced Rs. 10,000, was 
handed over to Ali Hashim Mehter. 

From these facts it appears that the appellant and her husband 
were, from the date of the loan (6th August, 1907), down to rth j 
March, 1918, not entitled to allege that they had not received any 
consideration for the loan that they had made—since for a consi- 
derable time they had actually received interest upon it, paid to 
them by the respondents., In 1913 they had obtained, in a suit 
against the respondents, a decree under which the property was 
sold in order that the appellant's loan. might be repaid. The fact 
that they afterwards became possessed of the same property, by 
buying it from the purchaser at the auction, has no immediate 
bearing on the matter in dispute. They purchased from one who 
had bought the property at a sale decreed by a competent Court, 
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and the price paid by him had been applied to repay a portion of P.C. 
the money advanced by fhe appellant to the respondents on security 1927. 
of the property mortgaged. It therefore appears to their Lordships Soest 
à i , ; Ma Hnit 
that there was at the time of the loan no failure of the consideration a: 
Fatima Bibi. 


upon which the loan of the money and the promise'to repay it ee 
with interest were made—since the obligation of that promise was = Lord Darling. 
for some time observed—and it appears to them that the failure of ~~ 
consideration for the loan of the money did not occur until 
11th March, 1918. Consequently the suit is not barred by 
statute. 

' Their Lordships will therefore humbly advise His Majesty that 
this appeal should be allowed, and that judgment should be entered 
for the plaintiff for the principal sum, Rs. 10,000, with interest at 
such rate and for such period and subject to such allowance, if any, 
for mesne profits during the period during which the plaintiff and 
her husband were in possession of the land as the Courts in India 
may determine, and that for this purpose the suit be remitted to 
the High Court at Rangoon, Their Lordships will also humbly 
recommend that the plaintiff do have her costs of the suit here 
and below. 

Bramall & Bramall ; Solicitors for the Appellant, 


Waterhouse & Co, : Solicitors for the Respondents, 
H. C. Appeal allowed, 


PRESENT :— Viscount Dunedin, Lord shaw, Lord Sinha 
and Sir John Wallis, 


V. E. A. R. M. FIRM AND ANOTHER P. C. 
a 1927. 

i yat 
Şuly 1. 


MAUNG BA KYIN AND ANOTHER, 
[ON APPEAL FROM THE HIGH COURT OF JWDICATUREAT Rancoon]. 


Burden of proof—Civil Procedure Code (Act V of 1908), Or, 21, R, 63—Claim to 
attached froperty, preferred by party holding under registered sale-deed— 
Regular suit to establish right. 

Where a party being the ostensible owner of property under a registered- 
sale-deed passed by the judgment-debtor, prefers a claim to the -said property,on 
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its attachment in execution of a decree against the judgment-debtor, and, upon 
the claim being disallowed, he institutes a suit under Order 21, Rule 63, Civil 
Procedure Code, to establish his right, the onus ison the contesting defendant, 
namely, the attaching decree-holder, to show that the sale by the judgment- 
debtor to the plaintiff was a fraudulent one, 


Semble: The Court may legitimately infer fraud from an utter inadequacy of 
consideration. 

Appeal by Defendants from a judgment and decree of the High 
Court, Rangoon (Das and Heald JJ.), dated the 4th August, 1925, 
reversing a decree of the District Judge of Myaungmya, dated the 
23rd June 1924. l 

The material facts are given inthe judgment of the Judicial 
Committee. The case ofthe plaintiffs was that they bought the 
properties in suit from the judgment-debtors for Rs. 20,000 by a 
registered sale-deed, dated the 31st July r922, and that they had 
been in possession since. The attaching creditor contested the suit 
and pleaded that the sale deed was a fraudulent one without con- 
sideration and intended to delay and defraud creditors. The Trial 
Court dismissed the suit on the ground that the sale to the plaintiffs 
was not a genuine one and was made to defraud the creditors of the 
judgment-debtor. On appeal, the High Court took the contrary 
view and decreed the plaintiffs’ suit. The following extracts from 
the judgment of the High Court put the case in a nutshell :— 


“We do not agree with the Trial Court on this point. It is not 
alleged in this case that the land is worth more than Rs. 18,000 or 
Rs, 19,000, The main consideration for the sale in July 1922 was 
the debt due to Upe, Ba Kyin’s father. At that time there were no 
suits instituted against Mg. Po. Hla, and there was nothing to 
prevent. Upe from pressing Mg.. Po. Hla in either getting re- 
payment ora conveyance of the land. Upe states that he was 
anxious to get this land for his son, and that he was therefore willing s 
to pay a few thousand rupees more to get a conveyance ofit. The 
trial judge seems to have considered that, because the conveyance 
was not taken in the name of Upe, but in that of his son, therefore 


+ Reparter’s Note :—After the dismissal of a claim, where a regular suit is 
instituted to set aside the order made on the claim petition, it is forthe plaintiff in 
that suit, i. e. the defeated claimant, to establish that he is the owner of the pro- 
perty, and it is not sufficient for him to merely rely upon the deed which shows 
his ostensible title (see, inter al ia, Nanhi Fan v. Bhuri (1) and Medadugu 
Perayya.v- Peroli Venkayamma (2). Quaere, whether these decisions are 
affected by the above pronouncement of the Judicial Committee, ë 


(1) (1908) I. L. R. 30 AlL 321. (2) (1924) 47 M, L. J. 14. 
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the transaction must be a sham one. To our mind that makes no 
difference. Upe was at liberty to take a conveyance in his own name 
orin that of anyone he liked. Itis quite possible that he might 
have wanted to favour his only son, and therefore took the convey- 
ance in his son’s name. ‘There is no reason to disbelieve the state- 
ment of Upe when he says that his idea was to give this land to his 
son, and that therefore he took the conveyance inthe name of his 
son. The burden of proving want of consideration is on the 
defendants. The land was sold before the attachment, and they had 
to prove that the sale was not a genuine one and that there was no 
consideration for it. The defendants have produced no evidence to 
show want of consideration or anything to affect the dona fides of the 
sale. They have not attempted to show that the land was worth 
more than Rs. 20,000, the consideration paid for the land. On the 
other hand, the plaintiff, have produced evidence to show that 
Rs. 3000 was paid at the time of the sale, and that Rs. 17,000 was 
due on the original loan at that time. As already stated, the trial 
Judge has held that Rs. r5,000 has been loaned to Po. Hla by Upe. 
Under these circumstances we are of opinion that the burden of 
proof lay very heavily on the defendants to show that the deed of 
sale was not a genuine one. It is not alleged that at the time of the 
deed of sale Upe or his son knew the state of indebtedness of Mg. 
Po, Hla. We therefore set aside the decree of the lower Court, 
and decree the plaintiffs’ suit with costs in both Courts”. 

The defendants (the attaching decree-holders) appealed to His 
Majesty in Council from the judgment of the High Court, and con- 
tended that the conveyance in favour of the plaintiffs was void under 
S. 53 of the Transfer of Property Act as made without consideration 


. and with intent to defeat the vendor’s creditors. , 


Dunne K. C. and Raikes for the Appellants.. 
The Respondents were. not represented at the hearing, - 


The judgment of their Lordships was delivered by 


Viscount Dunedin :—In September, 1920, one Po Hla, who 
was proprietor of certain real property, executed a mortgage of that 
property in favour of Upe for Rs. 10,000, At the same time, he also 
executed a2 promissory note in favour of Upe for Rs. 5,000, and 
what has been said in the judgments below may be anticipated by 
saying that it has been found that these transactions were quite 
genuine transactions and represented a mortgage and a promissory 
note executed for a real debt. Now time went on and inasmuch as 
interest had not been paid, when it comes to the critical date with 
which we shall have presently to do, the state of affairs was this, that 
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P. C. these Rs. 10,000 and Rs. 5,000 respectively had with interest grown 
1927. into a sum of Rs. 17,000, of which, of course, gnly part was under 
we 


V.E. A RM. Firm the mortgage and the other was merely an ordinary debt. 


: Niue Be Kyin. Now in 1922, Po Hla executed a deed of sale to Maung Ba Kyin 
— and Ma Sein. Ba Kyin was the son of Upe, his creditor, and Ma 
Viscount Dunedin. Sein* was his own daughter. It is quite evident that the idea of this 
transaction was that Upe, in respect that it was his own son, was 
willing that his debt of Rs. 17,000 should be taken as part considera- 
tion of the price to be paid. The price agreed upon was Rs. 20,000, 
and it seems quite clear on the transaction that:the Rs. 17,000 was 
quite rightly taken as consideration, leaving, of course, the Rs. 3,000 

to be paid in cash. 


Now in the meantime, in r921, Po Hila had executed a promis- 
sory note for Rs. 12,000 in favour of the Chetty firm, who are the 
appellants in this action, and the proceedings in the matter began 
by this Chetty firm suing upon the promissory note and then 
‘proceeding to put an attachment on what may be called Po Hly’s 
old property. These two, the husband and the wife, who were the 
ostensible owners of the property, being owners in respect of a 
duly executedand registered deed ‘of transfer, put in a claim 
under Order XXI, Rule 58, to have the attachment removed, 
and, having failed, instituted the present suit under Order XXI, 
Rule 63, to establish their right, ` 


Now they being the ostensible owners of the property under 
a duly. registered deed anda deed of transfer, obviously the party 
claiming to attach that property for somebody else’s debt, ‘not 
their debt, but the debt of ` the original debtor, must show that the 
sale was a fraudulent one, and that could only be done in this 
case (there is no other evidence) by showing utter inadequacy 
of consideration. So far asthe Rs. 17,000 was concerned, there . 
was adequacy of consideration. Therefore, there only reimains* 
the Rs. 3,000, No doubt the evijence is ina very raggei con lition 
as to precisely where and when that money was paid and, if it was 
necessary to show it was paid in hard cash, probably such proof 
would fail. But their Lordships take this view, that supposing 
that it was not established, inasmuch as it has been held 
by the Judges below that the total value of the property was ‘only 
Rs. 20,000, this Rs. 17,000 being an absolutely good consideration, 
the remaining Rs. 3,000 is not enough to allow them to draw -the 
conclusion that it was a fraudulent sale, 


‘@Ma Sein was the wife of Ba Kyin.—K, J. Re 


Vou XLVI] PRIVY COUNCIL, 


Their Lordships will, therefore, humbly advise His Majesty 
to dismiss the appeal.e The appeal has been heard ex parie, so 
there will be no order as to costs. 


Bramall and Bramall: Solicitors for the Appellants. 
K. J. R. : Appeal dismissed, 


APPELLATE CIVIL. 


Before Mr, Justice M, N. Mukerji and Mr. Justice G. N, Roy. 
DWARKA NATH CHAKRABARTI CHOWDHURY 
a 


ATUL CHANDRA CHAKRABARTI CHOWDHURY 
AND OTHERS,* 


Compromise—Agreement—Reference to arbitration—Civil Procedure Code (Act 

V of 1908), O. 23 R. 3, Sch. II Para. 1—Jurisdiction—‘Any matter in 
` difference’— Adjustment. 

fer Curiam: Where a petition does not contain any prayer for reference to 
arbitration and it does not appear anywhere that it was in the cc'ntemplation of 
the parties that there should be a judgment according to the award, it cannot be 
regarded as one made for an order for reference in a pending suit such as Para, 1, 
Sch. II of the Code of Civil Procedure contemplates. 


Per Mukerji, J: The foundation of the jurisdiction of the Court is an agree- 
ment betiveen all parties interested. 


The expression ‘any matter in difference’ in Para, 1, Sch. II of the Code of 
Civil Procedure means matterin difference arising in the suit: Ram Pratap v. 
Durga (1). 

° Per Roy, J : The words ‘ arbitration’ and ‘reference to arbitration’ are used in 
common parlance, The Code of Civil Procedure uses the same expressions but 
lays down certain forms and steps for a reference to arbitration and for the award 
made by the arbitrator to be embodied in the decree of the Court, and unless 
these forms and steps are followed, Para, §, Sch II of the Code of Civil Pro- 


cedure cannot be appealed to. Š 


"Where the dispute was over the nature of compromise, the party has a right in 
appeal to show what the compromise was, 


*Appeal from Original Decree No. 50 of 1926 with Revision Case No. 364 of 
1926, against the decree of Babu M. N. Bose, Subordinate Judge, 2nd Court, 
of Mymensigh, dated the 2nd January, 1926. 

(x) (1925) L L, R. 53 Cale. 258; 43 C. L. J. I4. 
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ois Per Curiam J. Before the commissioner, appointed to examine the plaintiff, 
1927. the parties entered into a compromise and this was embodied in a petition, which - 
AR stated: “The arbitrator shall within 14 days frém this day or as soon 


Dwarka Nath Cha- : ae ; 
bp ors Ghawahuy as possible, make the division in the aforesaid manner, After the aforesaid arbi- 


v. trator files his report in Court after effecting the division in the aforesaid manner, 
” Atul Chandra Cha- the plainti . agin : taro RET 
7: plaintiff shall withdraw the aforesaid suit No,......without permission to insti- 
krabarti Chowdhury, a ape , sae dee 
eh Sok tute a fresh suit, and after the plaintiff withdraws the aforesaid suit, the defen- 
dant, shall withdraw the allegations made in their written statement against the 
truth of the plaintiff's purchase,”: 


Held, that there was no application before the Court for an order of reference ; 
neither the Court made an order of reference as contemplated by Para. 3 Sch, II 
of the Code of Civil Procedure. 


That as the arbitrator did not act, the agreement fell through and the trial 
of the suit should be proceeded with. 


Per Mukerji, J. That it was an adjustment by a lawful agreement or com- 
promise which the petition purported to notify the Court as contemplated by order 
23 rule 3, Code of Civil Procedure; and if the terms were carried out, as intended, 
by the arbitrator appointed by the parties, it could have been recorded and the 
suit allowed to be withdrawn and dismissed, and the objectionable passages in the 
written statement could have been deleted, Ifthe adjustment’ had taken place, 
that is to say. if the said arbitrator had not refused to act but had done what was 
expected, and the compromise or agreement would then have been recited in the 
decree, through the decree would have been confined in its operation to so much of 
the subject matter of the suit as was dealt with by the agreement Hemanta Kumari 
v. Midnapur Zemindary Co. (1). The result of the proceedings before the arbitrator 
appointed by the Court under Para § {Sch. II of the Code of Civil Procedure 
and his award could not have been enforced under O, 23, R. 3, Code of civil 
Procedure : The Dekari Tea Co, Ltd, v. The India General Steam Navigaticn 
Co. Lid. (2) and Amar v, Banwari (3). 

Appeal by the Plaintiff. 

Suit for establishment of title to land and for partition, 

The material facts appear from the judgment of Mr. Justice 
Roy. i ; 

Babu Brajo Lal Chakravarti, Mr. Gunada Charan Sen, Babus 
Kali Kinkar Chakravarti, Somnath Chakravarty and .Jotindra Nath 
Khasnabis for the Appellant. 

Babus Jogesh Chandra Roy and Krishna Kamal Moitra for the 
Respondents. 

o. C OA V. 


The following judgments were delivered: 


(1) (1919) I. L. R. 47 Cale, 485 (495-6); L. R. 46 I. A. 24053 31 C. L, J. 208, 
{2) (1920) 25 C. W. N. 127. (3) (1921) I, L. R, 49 Calc. 608, 
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Roy, J.: This appeal is directed against the decree passed by Cw. 
the Subordinate Judgé, 2nd Court, Mymensingh amending the k 


decree passed by his predecessor in the suit brought by.the plain- Dwarka Nath Cha: 
tif, We learn that the: plaintiff commenced this action in the Mun- krabarti Chowdhury 
sif’s Court but the valuation of the suit was found to be over ‘Atal Chandra She: 
Rs, sooo anilit came eventually before the Subordinate Judge. krabarti Chowdhury 
Itis said that the defendants 4 and 5 were owners of some parcels April, 14. 
of land in villages Gangatiya and Saidpur lying within Kharija m 
taluk No. 1760/28 of the Mymensingh Collectorate and that they 
` wete in exclusive possession of some of the plots and were in posses- 
sion of some shares in the other plots with the other defendants 
Nos. t-3 who owned, the remaining shares. The plaintiff alleged 
that the defendants 4 and 5 sold half of what they had in these plots 
to the plaintiff by a kobala dated the 26th June rors but the said 
defendants subsequently colluded with defendants 1-3 and allowed 
the latter to take possession of these lands. , 
The plaintiff thereupon brought the present suit (from which this 
appeal arises) and he sought to establish his title to the lands he 
purchased and he asked for partition and for khas possession of his 
share in these lands. The defendants 1-3 disputed plaintiff’s title 
and that of his vendors andthe vendors denied the sale. Issues 
were drawn up anl after protracted proceedings a commission was 
taken out to examine the plaintiff who resides in Calcutta. 
Before the commissioner the parties entered into a compromise and 
this. was embodie 1 in a petition dated the 16th March 1925. 





The decision of the case turns on the terms of this petition of 
compromise, The plaintiff gave up his claim based on his alleged 
purchase. -It was settled that the lands in these villages Gangatiya 
andi Saidpur appertaining to Taluk 1760/28 were to be divided 
between the plaintiff and his co-sharers on one side and the defen- 

e dants 1,2 and 3 on the other, proportionately to the admitted 
"shares they had therein, on reference to the last Settlement Survey. 
The plaintiff and his co-sharers and the defendants, 1, 2, and 3 
appointed Babu Sarat Chandra Bhattacharjee a pleader to be the 
arbitrator. The arbitrator was to equalise possession as far as possi- 
-ble and it was agreed that after the said arbitrator hade made the 
proposed division, the plaintiff would wRhdraw from the suit and 
the defendants would withdraw the allegations they had made with 
respect to the plaintiffs purchase. Babu Sarat Chandra declined to 
‘arbitrate. Efforts were made to have a joint petition filed agreeing 
‘ona partition by some other person or‘persons but these efforts were 
unsuccessful, The learned Subordinate Judge thereafter on plain- 
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tifs petition, purporting to act under section 5 (3) Schedule 2 of the 
Civil Procedure Code called on the defendants 1-3 to appoint an 
arbitrator. The defendants objected and protested that there was 
no reference to arbitration as understood under Schedule 2 of the 
Civil Procedure Code that the petition of compromise dated the 
-16th March 1925 was not signed by all the parties and that the 
compromise did not relate to the subject-matter of the suit and so 
on, but the learned Subordinate Judge refused to-listen to any objec- 
tion and being of opinion that the defendants were trying to back 


-out of the compromise they had entered into “on flimsy technica- 
p y y 


lities” he appointed a pleader Babu Satyaranjan Guha as an arbitra- 
tor in place of Babu Sarat Chandra Bhattacharjee and asked him to | 
complete the division. This gentleman filed a so-called award 
though the defendants objected and protested all throughout that 
the proceedings were illegal and ultra vires. The award was return- 
ed by the learned Subordinate Judge for consideration on a parti- 
cular point. The pleader refiled his award and thereafter the learned 
Subordinate Judge made a decree in conformity with the said 
award, the defendants objecting and protesting throughout these 
proceedings. The defendants 1, 2, and 3 then filed an application 
for amendment of the decree to bring it in conformity with the 
judgment of the Subordinate Judge. It came for hearing before his 
successor and he had no hesitation in deleting the so-called award 
from the decree. The decree as it stands now, merely states that 
the claim of the plaintiff: is treated as withdrawn without liberty to 
bring a fresh suit and the allegations made by the defendants in 


their written statements in the Kobala of the plaintiff are 


deleted. : ; 

The plaintiff has appealed and the learned vakil appearing for 
the plaintiff seeks to restore the previous decree which was achieved 
and which purported to embody the arbitrator’s so-called award. 
The appeal to say the least is audacious, . ze 


Certain preliminary objections were taken by the learned vakil 
for the respondents. They are not serious ; one was that no appeal 
lay from a decree which is based on a compromise. The contention 
óf the plaintiff is that tne whole compromise has been struck out. 
The dispute is over the rf&ture of the compromise and the plaintiff 
has a right in appeal to show what the compromise was. The 2nd 
ground is that the period of limitation should be counted from the 
date, of the original.decree and that counted from that time the ap- 
peal is barred. The plaintiff was not aggrieved however until the 
amended decree was passedand heis within time from that point 
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of time, allowance being made for time taken in obtaining a copy. 
The third ground is that the stamp fee of Rs. 20 is insufficient and 
ad valorem fees should have been paid. The answer of the plaintiff 
that so far as the present dispute is concerned it is in respect of par- 
tition and that at ariy rate the relief claimed is not capable of being 
valued, seems sufficient. A 

Returning to the merits of the case it may be mentioned that 
the words ‘arbitration’ and ‘reference to arbitration’ are used in 
common parlance. The Code of Civil Procedure uses the same 
expressions but lays down certain forms and steps’ for a reference to 
arbitration and for the award made by the arbitrator to be embodied 
in the decree of the Court, and unless these forms and steps are 
followed it is idle to appeal to section 5 of -the schedule 11 of the 
Civil Procedure Code by which the learned Subordinate Judge pur- 
ported to have appointed Babu Satyaranjan Guha as arbitrator in 
place of Babu Sarat Chandra Bhattacharjee who refused to act. 
Section 1 of Schedule II of the Civil Procedure Code says that 
where all the parties toa suit agree that any matterin difference 
between them shall be referred to arbitration, they may, before judg- 
ment is pronounced, apply to the Court for an order of reference. 
Clearly there was‘no’such application before the Court nor did the 
Court make an order of reference as contemplated by section 3. 
Finally the Court has to pronounce judgment according to the award 
- of the arbitrator. The petition of compromise does not contemplate 
that any award was to be made by the arbitrator and that it should 
be embodied in the judgment of the Court. The learned Subordi- 
nate Judge seems to have realised this for in his judgment he states 
“a petition of compromise .is more appropriate in describing it, 
rather than a petition of reference to arbitration. For there is no 
prayer in this petition that the suit would be disposed of in terms of 
the award filed by the Salis (arbitrator) or that the award would be 
incorporated into a decree”: In spite of this conclusion he however 
fell back on rule‘s of the znd Schedule and that this rule has a wide 


application and could act on it and disposes of the matter by saying | 
that he appointed another gentleman to effect the partition accord- 
ing to the original wishes of the parties. He'says this gentleman- 


“has filed his report. Call it an award q anything else. "The parti- 


tion has been effected and as the parties are bound by their petition 


of 16th March 1925, the suit will be disposed of in its terms.” 

On the face of it this was very arbitrary and the learned Subor- 
dinate Judge who succeeded could-hardly maintain the so-called 
award . of this kind. He held that his predecessor had treated the 
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petition of 16th March 1925 as a petition of compromise and he 
thought that so much of the compromise that,the plaintiff would 
withdraw from suit without liberty to bring a fresh suit and that the 
defendants would withdraw their imputations against the purchase, 
could be maintained and he thereupon deleted the award ‘and 
amended the decree. 


The learned vakil appearing for the plaintiff has referred to order 
23 rule 3 and he seeks to justify the action taken by the trial Judge 
thereunder. All the parties did not join and all that the petition 
said was that there will be a partition done by pleader Sarat Babu 
and on his doing so the suit would be withdrawn andthe imputa- 
tions against the plaintiff deleted. Sarat Babu declined to make the 
partition with the result that the compromise was hung up. Ifit be 
argued as the trial Judge did, that there wasa valid compromise 
between the parties viz., that the lands would be divided according 
to their respective shares it is not clear how the trial Judge could 
insist on carrying it through in the manner he did. The plaintiff may 
have his remedy elsewhere but it could not be done in this suit, 
The plaintiff gave up his claim based on a purchase and the compro- 
mise was in respect of something else. The compromise did not 
relate to the subject matter of the suit. New parties were again 
brought in viz., the.principal co-sharers. The compromise so far as 
the suit before us is concerned must bein the circumstances of the. 
case taken to have fallen through and the only orderin my opinion 
which'the Subordinate Jucge could have passed on 3rd April 1925 
was that he should proceeJ with the trial of the suit. 


The amended decree cannot be maintained for the simple reason 
that the compromise was not completed. The suit was to be 
withdrawn and the imputations made by the defendants also 
withdrawn on the happening of a certain event viz., the division of 
the lands by pleader Sarat Babu. That contingency did not’ 
happen and the petition of compromise cannot be acted upon— 
for obviously the two parts are connected and it would not be right 
to passa decree on a portion of the compromise ignoring the 
first part. We do not know of course what the plaintiff wishes to 
do viz. to’ coatiaue the®suit from the poiit the compromise 
could not be effected or seek his remedy on the settlement that 
the lands are to be divided according to the admitted shares of 
the parties, Inthe present suit we must leave out the compro- 
mise. In case the plaintiff wishes to continue the suit he should 


- be given the chance. As the amended decree stands he cannot 


‘TA 
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and a caos suit by him may also be barred as it happene 1 in the 
case of Gulkandi Lal v. Manni Lal (1). 
The original decreé has been susperseded. It cannot be restor- 
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therefore is allowed in part. The parties are relegated to the 


v. 
Atul Chandra Cha- - 


position they stood on 3rd April 1925. The learnel Juige will krabarti Chowdhury. 


now allow the plaintiff to continue his suit from that day and there- 
after dispose of it according to law. The contesting respondents 
will get their costs, the hearing fee being assessed at 3 gold 
mohurs. ` 

The plaintiff appellant had an application in revision as an 
alternative on which a Rule was issued. The Rule is discharged. 

Mukerji, J: Ihave had the advantage of reading the judg- 
ment which-my learned brother is about to deliver. I agree in 
his corclusions and the order which he has proposed to pass, and 
I desire to add a few words, ; 

The true character of the petition dated the róth March 1925 
appears to have been very much misconceived by the Court below, 
Obviously itis not, and cannot be regarded as, an :application to 
file in Court an agreement to referto arbitration such as is con- 
templated by clause 17 of Schedule II, or asan application to file 
in Court an award made in an arbitration held without the interven- 
tion of the Court, as provided -for by clause 20 of Schedule II. 
Could it be treated as an application to the Court for an order of 
reference within the meaning of clause ı of Schedule II? The 
Court below treated it as such an application, and made an order 
under clause- 3 stating that the arbitrator was to do the work 
mentioned in the petition within two weeks (vide order No. 74 
dated 31-3-25), an order appointing a new arbitrator under clause 
5, (vide Orders No. 74 dated 3-4-25, No. 80 dated 18-4-25, and 

No, 81 dated 29-5-25, Orders extending the time for filing the award 
uhder clause 8 vide Orders No. 83 dated 30-5-25 and No. 84 dated 
15-6-25) and also an order remitting the. award under clause 14 
(vide Order No. 87 dated 29-6-25). There are several weighty 
reasons why the petition cannot be regarded as one made for an 
order for reference ina pending suit such as clause r contemplates. 
In the first place the petition does not gontain any prayer for 
such reference, and it does not appear anywhere that it was in 
the contemplation of the parties that there shoul] be a judgment 
according to the award, Secondly, the foundation -of the jurisdic- 


‘tion of the Court is an agreement between all varties interested, 


(1) (rgor) I. L. R, 24 All. 219. 
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Civit. As pointed’out by the Judicial Committee in Ghulam Khan v. 
toare, Muhammad! Hossein (t)in dealing with "Chapter XXXVII of the 
www 


Duc Nai Cia Code of 1882 in which the words were “ wheře in any suit all the 
krabarti Chowdhury parties agree,” that the agreement to refer and tlie application to the 
< Atul Chandra Cha. Court founded upon it must have the concurrence of all parties 
‘srabarti Chowdhury. concerned and the actual .reference is the order of the Court, 
Mukerji, g. “and that large powers are given to the Court with the 
= view of making the award in such cases, .complete, opera- 

tive and final. The word ‘interested’ :was added by the Code of 

1908 to give effect to the decision in Pitam Mal v. Sadig Ali (2) 

which laid down that the worls “all the parties to a-suit” would 

not necessarily include parties who never putin any appearance 

in the Court, and between whom and any of the parties to the - 

submission there was not in fact any matter in difference in the 

suit.” In the present case the defendants Nos. 4 and 5 were not 

parties to the agreement. They no doubt denied having any 

interest in the subject matter of the suit, but the plaintiff claimed 

relief as against them, and therefore it cannot be sail that they are 

not parties interested. Moreover the agreement affected the shares 

of the plaintiff and his co-sharers but itis not known who these 

co-sharers are an4 what their shares are. Thirdly, the expression any 

matter in difference must mean matter in difference arising in the 

suit. This is clear from the co text, as well as the form. prescribed 

for an Order of Reference, Form No. 2 of the Appendix. That this 

is so has been explained by the Judicial Committee in the case of 

Ram Protap Chamria v. Durga Prosad Chamria (3). In the pre-- 

sent case what the arbitrator had to do was wholly outside the scope 

of .the pleadings’ in the suit. The Subordinate Judge therefore 

was clearly wrong in proceeding on the supposition that the petition 

of the 16th March 1925 was one which gave him jurisdiction to 

proceed under paras 1 to 16 of Schedule IT. Nae 

The intention of the parties appears clearly from the wording 

of the petition itself. It stated: “The arbitrator shall within 14 

days from this day or as soon as possible, make the division in the 

aforesaid manner. After the aforesaid arbitrator files his report in 

Court after effecting the division in the aforesaid, manner, the 

plaintiff shall withdraw the aforesaid Suit No. 269. of 1922 of. the 

Court of the Subordinate Judge of Mymensingh without permis- 

sion to institute a fresh suit; and after the plaintiff withdraws the - 

(I) (1901) L. R. 29 I. A. 513 I L. R. 29 Calc. 167, 


(2) (1902) I. L. R. 24 All, 229. 
(3) (1925) 1. L, R. 53 Cale, 258 (265) ; 43 C. L. Je 14, 
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aforesaid suit, the defendants shall withdraw the allegations made Civi. 
in their written statemenit against the truth of the plaintifi’s 1927. 
purchase.” It was an adjustment by a lawful agreement or com- peace 


Dwarka Nath Cha- 
promise which the petition purported to notify to the Court as krabarti Chowaliuty 


contemplated by Order XXIII rule 3, and if the terms were carried 4.1) Chandra Cha- 
out, as iatended, by the arbitrator appointed by the parties, it krabarti Chowdhury, 
could have been recorded and the suit allowed to be withdrawn Mukerji, F- 
and dismissed, and the objectionable passages in the written state- ag 

ment could have been deleted. If the adjustment had taken place, 

that is to say if the said arbitrator had not refused to act “but had 

done what was expected, and the compromise or agreement would 

then have been recited in the decree, though the decree would 

have been co: fined i in its operation to so much of the subject mat- 

ter of the suit as was dealt with by the agreement: Hemanta Kumari 

Debi v. Midnapur Zemindary Co., ( I). The result of the proceed- 

ings before the’ arbitrator and his award could not have been 

enforced under Order XXIII, rule 3: Zhe Dekari Tea Co., Lid., v. 

The India General Steam Navigation Co. Lid (2); Amar Chand 

Chamaria v. Banwari Lall Rakshit (3). The agreement however 

fell through as the arbitrator appointed did not act. 


A. T. M. Appeal allowed in part: Case remanded : 
Rule discharged, 





(1) (1919) I L. R. 47 Cale. 485 (495-6) ; L. R. 46 1. A. 240 ; 31 C. L. J. 298. 
(2) (1920) 25 C. W, N. 127. 
(3) (1921) I. L. R. 49 Calc. 608, 
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Before Mr, Justice Suhrawardy, and Mr. Justice S. C. Mallik. 
e 


MATHURA NATH CHOUDHURY 
a. 


SREEJUKTA BAGESWARI RANI AND OTHERS* ` 


Contract —Contract Act {IX of 1872), Secs. 74, 231, 251-—-Undisclosed partner— 
Agreement by some of the partners—Act necessary for or usually done in carry- 
ing on the partnership—Damages—Value, in case of non-return of thing lent 
—Question of fact—Liability of firm for money borrowed. 


Whether a firm is liable for the money borrowed by one of its partners, isa 
question of fact and depends upon the circumstances of each particular case. 


The material portion of an agreement between the plaintiff and defendant 
No. 1 was to the following effect ; ‘* I remain liable to pay to you Rs, 5,000 as the 
price of the elephant and Rs. 200 as the balance of the hire (money), if during 
the period the elephant remains in my possession, be broken in health or becomes 
unfit for work or dies and I cannot return it to you at the stipulated time.” The 
elephant died while with the defendant. The contesting defendant, who was no 
party to the agreement, was a partner with the promisor in the business for 
catching wild elephants. This defendant contended that he could not be made 
liable on the agreement and that as Rs. 5,000 was stated in the agreement as the 
value of the elephant, it was in the nature of a penalty : 


Held, that under section 251, read with section 231 of the Contract Act, the 
contesting defendant was liable as partner to the plaintiff: Paterson v. Ganda- 
sequi (1) referred to, Ram Chandra v. Kasem Khan (2) and Kush Kanta v. 
Chandra Kanta (3) distinguished. . 

That as it was not a case of breach of contract or the non-performance of any 
particular agreement by the defendant, section 74 of the Contract Act had no 
application. 

Appeal by Defendant No. 3. 
Suit for recovery of Rs. 5,000. 


The other facts appear from the judgment. 


Babus Joges Chunder Roy and Manmatha Nath Roy (Jr) 
for the Appellant. S 


Dr. Bijan Kumar Mukherjee, Babus Umasankar Sarkar and 
Panchanan Ghosal for the Respondent (Plaintiff). 


Mr. Khitis Chandra Chakrabarty and Babs Durga Charan Roy 
Chowdhry for the Petitioner in Rule No. 860 (S). 
e 


* Appeal from Appellate Decree No. 1407 of 1926 with Rule No. 860 (S) of 
1926, against the decree of R, E. Jack Esq., District Judge of Assam Valley 
Districts, dated the 13th February, 1926, affirming that of Mr. R. N. Phukan, 
Special Subordinate Judge of Assam Valley Districts, dated the 30th May, 1 25. 

(x) (1812) 15 East 62 ; 13 R. R. 345 ; 2 Sm. L. C. 355- 

(2) (1923) 28 C. W. N. 824. (3) (1923) 28 C. W. N. r041. 
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The judgment of the Court was as follows : 


The facts which have given rise to the suit and this appeal are 
that the plaintiff was the owner of an elephant by the name of Lal 
Bahadur. Defendants Nos. 1 and 3 carried on the business of 
catching wild elephants and the plaintiff’s case is that defendant 
No. 1 and his servant defendant No, 2 hired from her the elephant 
for the purpose of employing him in their business, There was an 
agreement between the plaintiff and the defendants Nos, 1 and 2 of 
which the material portion was to the following effect: “I remain 
liable to pay to you Rs. 5,009 as the price of the elephant and 
Rs. 200 as the balance of the hire (money); if during the period 
the elephant remains in my possession be broken in health or 
becomes unfit for work or dies and I cannot return it to you at the 
stipulated time.” Under this agreement the defendant No. 1 took 
possession of ‘the elephant and used it for sikar or catching wild 
elephants in the Garo Hills up till the 29th December 1923 when 
it-was found that the animal was ill and it died soon after, The 
plaintiff thereupon on the basis of the agreement brought the 
present suit for recovery of Rs. 5,000 from -defendants Nos. r and 2: 
The defendant No. 1 in his written statement alleged that defendant 
No. 3 (the appellant before us) was a partner in the business and 
should have been made a party and that the suit should not proceed 
in his absence. Thereafter the plaintiff made an application in 
which she applied to make the defendant No. 3 a party defendant 
and said that she was making the application on the objection ‘taken 
by defendant No.1 and as defendant No.3 was an undisclosed 
partner in the business. The Subordinate Judge before whom the 
application was made passed the following order: “ The plaintiff 
makes an application to add Mathuranath Choudhury as a party. 


It occurs thus he is a necessary party. Add him asia party. Issue’ 


summons.” On the body of the plaint the name of Mathuranath 


Choudhury, the appellant, was inserted at the heading under the’ 


names of the other defendants but no further alteration was made- 
in the plaint either in the body of the plaint or in the prayers 
alleging facts against defendant No. 3 and seeking particular relief 
against him. The order adding defendant No.3 asa party was 
passed after the settlement of issues in*the case. The plaintiff 
thetefore applied again to frame fresh issues with reference to 
defendant No. 3 and the following issues were added: (a) “ Was 


defendant No. 2 an agent of defendant 3 Mathuranath Choudhury’ 
and was he authorised by defendant 3 to’ enter into the agreement: 


with plaintiff ? If not, is defendant No, 3 liable? (b) Was defen: 
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dant No. 3 a partner of defendant : in the elephant catching business 
and as such liable to the, plaintiff? The’ defendant No. 3 in his 
written statement denied any knowledge of the agreement with the 
plaintiff and otherwise supporte] the defendant No. r in his 
contention that no decree could be passed in the suit. The parties 
went to trial and evidence was adduced on both sides and it appears 
that it was admitted by defendant No. 3 that he was a partner of 
defendant No. 1 in the business. .The trial Court decreed the suit 
against all the defendants jointly. On appel by. defendant No, 3 the 
learned District Judge of the Assam Valley District maintained all 
the findings of the trial Court and dismissed the appeal. Defendant 
No. 3 appeals before us and it has been contended on his behalf, 
firstly, that the suit should not have been decreed as against him 
as the plaint was not properly amended and no relief was asked 
against him by the plaintiffin the plaint. ‘This objection was not 
specifically raised in any of the Courts below nor in the grounds of 
appeal in this Court. Moreover we do not think that there is any 
substance in it. The objection is a highly techinical one and is 
fully covered by section 99 Civil Procedure Code. There has been 
no failure of justice on account of the omission in asking fora 
particular relief against defendant No. 3. By the addition of 
defendant No. 3 as a defendant to the suit the plaintiff intended to 
claim a decree against him as well, being a partner in the business 
for the conduct of which the defendant was let out. This objection 
must therefore be overruled. . 

It is next argued that defendant No. 1 acade his authority in 
entering into an agreement like the present. This objection should 
also be overruled on the ground that it was not taken in any of the 
Courts below ; and it is an objection which must be decided on the 
evidence and on the facts of the case. The learned Subordinate 
Judge in dealing with the liability of the appellant under section 251 
of the Indian Contract Act observed that nota word was said in* 
the written statement to suggest that he was not liable for or was 
not bound by the act of defendant No. 1 and that the said act was 
not’.necessary for the business. The ground upon which this 
portion -Qf' the appellant’s case has been placed before us is that the 
condition to pay the sum ef Rs. 5,000 in the event of the elephant 
being lost was an unusual condition into which the defendant No, 1 
entered without.obtaining a valid authority from his partners ; and 
he is therefore personally liable and not the other partners of the 
business. There is nothing on the record to support this contention 
except the fact that in some agreements by which elephants were 
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hired for the business defendant No. 1 made different stipulations. 
There does not seem to be anything unusual in the agreement 
before us. It has*been found upon the evidence that the plaintiff 
was not willing to let out the elephant, but on the insistence of the 
defendants she agreed to do so on condition that she must be paid 
Rs, 5,000 if the elephant died or disappeared. It is also found that 
the elephant was a trained elephant for the purpose of catching 


- wild elephants. 


It has been strenuously argued that on the agreement defen- 
dant No. 3 cannot be made liable, firstly on the ground that the 
agreement was with defendant No. 1; and, secondly, because it has 
not been proved that it was in the course of the partnership 
business that this contract was entered into. It is said that 
the agreement was with the defendant No. 1. (We may leave 


out of consideration the defendant No. 2as he was merely a 


servant of defendant No. 1, though an exparte decree was pass- 
ed against him) and for this construction of the agreement 


‘reliance has been placed upon the case of Kush Kanta Barkakati 


v. Chandra Kanta Kakati (1). In that case'the law which is so 


well known was thus laid down: “The bailee is responsible to` 


the bailor for loss, destruction, or deterioration of the bailed pro- 
perty upon his failure to return the same according to contract 
upon the expiry of the term .of business; an action of trover is 
maintainable against a bailee where he fails to re-deliver the bail- 
ed property or to deliver it over in accordance with the terms of 
the contract.” On the particular facts of that case it was held 
that a partner who was not a party to the agreement should not be 


_ made liable though the contracting defendant took the elephant 


and employed it for the purpose of the business of the Company 
and which contract. the company refused to execute to the 
knowledge of the plaintiff. On these circumstances it was held 
that no other partner of the business besides the contracting 
defendant might be made liable under the agreement though the 
hire was for the benefit of the partnership :business, ‘That case, 


. therefore does not support the defendants contention and if it is 


_ carefully scrutinised it goes a great way to help the plaintifi’s case. 


-Reliance has also been placed upon the decision in the. case of 


‘Ram Chandra Sahu v. Kasem Khan-(2) the headnote: of which is to 


. the following -effect: “The liability of the dormant partner 
extends. only to sums borrowed by the active. partner in his 
. capacity as a member of the firm. | 


, The ultimate use, , by- the 
(1) (1923) 28 C. W. N. 104% (2) 1923) 28 C. W. N. 824. 
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firm of money borrowed by one of its members individually on 


„his own credit does not render the firm lable for the loan.” In 
‘that case, it appears that the borrowing defendant was a partner 


of the firm and had' also other businesses in which he was interested. 
He borrowed some money on his own account and in his own 
name. He found subsequently that the defendant firm was in 
need of pecuniary help and the money he had borrowed he em- 
ployed for the business of .the firm, In these circumstances: the’ 
learned Judge held that the firm or all the members constituting 
the firm could not be made liable for the money thus borrowed, as 
it was not borrowed originally for the purposes of the firm by the 
borrowing defendant as a partner of it and was not also so borrow- 
ed with the knowledge of the plaintiff. The learned Judges also 
observed that where one member of a partnership borrowed money 
upon his own credit by giving his own promissory note- for the 
sum so borrowed and subsequently used the proceeds of the notes 


‘in the partnership business, of his own free will, without being 
- under any obligation to or to contract with the lender so to do, the 


- partnership was not liable for the loan. The substance of the 


` matter is whether the firm is liable for the money borrowed by 


“one of its partners is pre-eminently a question of fact and depends 


- upon‘the circumstances of each particular case. 


With regard to the liability of defendant No. 3 ; if it be conceded, 


` that the money was-borrowed and spent for the purpose of the busi- 
‘ness, there can be no question on the law. as embodied in the Indian 
: Contract Act and laid down: by innumerable cases. Under section 
‘-e51 of Contract Act the appellant. is liable if the act of defen- 
- dant No: 1 was necessary for or usually done in carrying‘on the 


business of the partnership: of which he was a member. It is 


' not the appellant’s case that defendant No. 1 did not act asa 


partner or hisact was one which-could be brought under the 


` exemption- to section 251. As to undisclosed or dormant part 


“ner the law is clear. The leading case upon this point is 


“the case of Paterson:y. Gandasegui (1) where the-law is thus laid 


down: “If the principal be not known at the time of the pur- 


- chase made by the agent, it seems that, ‘when discovered the 


E 
fy 


aapa or the: agent may be sued at the election of the seller” ; ; 
~ andit was observed iń that case’ ‘that ĉa- dormant agent’ might be 


“assimilated to ‘a dormant -partner where though the ‘party 


= ean goods to the ostensible ‘partners intended “at the time 
“to give’: oat only to them, yet “he might afterwards pursue“his 


Cra 
koe 


tay (1812) a East 62.3; 13 R. R. 345; ; 2 Sm. G Cc 355 ae 
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remedy against the dormant partner, when discovered. Section 2 51 
of the Contract Act wHich contains the law of partnership con- 
trols” the rélation between partners which is similar to the relation 
between principal and agent; and under section 2;1 of the 
Contract Act the principal is as much liable for the act of the 
agent asthe agent himself. It cannot therefore be said that on 
the contract as it stands andon the findings of fact arrived at 
the Court below the defendant No.3 is not liable under the 
agreement made between the plaintiff and defendant No, r. 

The last point taken by the appellant is that the sum of 
Rs, 5,000 stipulated to be payable to the plaintiff on the loss of the 
animal was in the nature of a penalty and the Court should have 
‘enquired as to the real value of the elephant and passed a decree 
accordingly. This. point also was not raised in any of the Courts 
below and consequently there has been no enquiry as to the value 
of the animal. Inthe agreement the value of the elephant was 
given as Rs. sooo and it was stipulated that if the defendant failed 

- to return the animal to the plaintiff he would pay Rs. 5000 as the 
value of the animal. To the agreement as it stands section 74 of 
the Contract Act has no application. It is a simple agreement, 
` The plaintiff said that she would part with her thing if the defen- 
. dant guaranteed to pay a certain amount if the thing was lost. It 
„was not a case of a breach of contract or the non-performance of any 
particular agreement by, the defendant. It was a sort of contract 
_ on hire with the reservation that if the article is not returned the 
‘value stipulated in the agreement should be paid to the owner. 
. In-our opinion this contention fails. 

l The result is that all the points urged on behalf of the ‘appel 
lant fails and this appeal is dismissed with costs. The appellant 
will pay full costs to the plaintiff respondent Bageswari Rani 

sand half’ costs'to the defendant No. 1 respondent Bhagyamal Bama, 

“We make no order as regards costs in favour of defendant No. 2 

Rule 860 (s) of 1926. 

This. Rule was obtained from this Court by defendant No. r 

r respondent for the purpose of transporting that defendant , respon- 
dent to the category of appellant on the ground that he apprehen- 

place the case properly .before the Court. Such contingenéy has 
not arisen and the learned advocate for the defendant does not 
press the application. S The Rule is accordingly- discharged.. 


As Te Me Appeal dismissed: Rulè discharged, 


1927. 
ert 
Mathura Nath 
Choug hury 


Sreejukta. Bageswari 
Rani. 


368 THE CALCUTTA LAW JOURNAL, (Vou, XLVI, 


APPELLATE CRIMINAL. 


Before Sir Philip Lindsay Buckland, Knights Judge, Mr. Justice 
Sukrawardy and Mr. Justice Cammiade. 


CRIMINAL. HARI NARAYAN CHANDRA AND OTHERS 
1927. D. 
vw 
January, 5, 18. KING-EMPEROR.* 
1926. ` i 
bind Conspiracy—Criminal Procedure Code (Act Vof 1898), Secs. 103 (x), 360 


December, bp 8, (3)—Reading over of deposition—Accused not present—House search— 
9, T4, 15, 10. 


Sa Absence of accused—Search witnesses, if all to be examined—Innocence, 
presumption of--Appearances against the accused—Incriminating circums- 
tances, existence of—Presumption—Explosive Substances °Act (IV of 1884), 
Sec. §—Possession—Temporary vresidence—Knowledge of existing things.— 
Conspiracy to possess, 


Per Suhrawardy and Cammiade. JJ.: There is nothing inthe wording of 
section 360 sub-section (3) of the Code of Criminal Procedure which shows 
that it requires that the deposition should first be read over as recorded: in 
English and then be translated into the language in which the witness 
„has deposed, 


If an accused person has engaged a pleader, who is in attendance, the 
reading over of the deposition in the presence of the pleader will be 
a full compliance with the provisions of section 360 of the Code, if the 
accused himself does not happen to be present at the time the deposition was 
tead over: Kasim Ali v, Sarada Kripa (1) explained, 


The absence of the accused at the time when room was searched’ was held 
-to be of no consequence in view of the careful scrutiny of the evidence of 
search, The meaning of the word ‘permitted’ in sub-section (3) of section 103 
of the Code, as stated by Beachcroft J. in Ramesh v. Emperor (2) dissented 
from, 


No duty is cast on the prosecution to put every search witness into the witness 
box. The discretion is left to the Court under section 103 (2) of the Code: to 
require or not the attendance of such witnesses : Munui Soner v, Emperor | (3) 
“dissented from. 


When the Court has no means of discriminating between the cases of various 
persons found in the house and the circumstances point to the conclusion that 
every person found in-the house, was a member of the conspiracy, absence of 
proof that a particular person was there innocently, leads to the conclusion 
that no one’s presence wae innocent. : i 


*Criminal Appeals Nos. 89 to 91 and 99 of 1926, against the decision of Com- 
missioners appointed under section 4 (1) and (2) of the Bengal Criminal Law 
` Amendment Act, 1925, dated the oth January, 1926, , 

(1) (1924) 30 C. W. N. 336. (2) (1913) I. L. R. 4:Calc. - 350. Ga: 

n (3) 1904) 9 C, We N. 438°, 


. ae a 


QU 
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Per Suhrawardy, FJ.: When appearances are against the accused in a case, 
and the prosecution has estabfshed prima facie the existence of incriminating 
circumstances, it is the dufy of the defence to rebut the presumption arising from 
them by some tangible evidence other than by mere criticism and suggestion 
or untested and uncorroborated statements from the dock. The idea that the 
defence is not bound to adduce any evidence is dangerous. In this case 
there were matters that were within the special knowledge of the prisoners 
which, ifthey wanted the Court to accept, they should substantiate them by 
evidence. 

To convict a person of possessing, manufacturing or conspiring to possess 
explosive articles within section 5 of the Explosive Substances Act something 
more need be proved than his occasional visits to the house or his statement 
about the inmates of the house to a certain witness for the prosecution which is 
not true. i 
_ Temporary residence in a house containing explosive articles, even with the 
knowledge oł their existence there, is not possession within the meaning of section 
5 of the Explosive Substances Act. E 


Conspiracy to possess connotes some act of possession or attempted posses- 
sion. 

Appeals under section 419 of the Code of Criminal Procedure 
read with section 3 (1) of the Bengal Criminal Law Amendment 
Act, 1925, by the Accused. 

The material facts appear from the judgment of Cammiade J. 

Babu Mrityunjoy Chattopadhyaya for the Appellants. 

Mr: B. L, Mitter (Advocate-General) for the Crown. 

C, A. V. 

The judgments of the Court were as follows : 





Cammiade, J :—These four appeals are against a judgment of 
Commissioners appointed under sub-sections (1) and (2) of section 4 
of the Bengal Criminal Law Amendment Act, 1925. Nine persons 
were convicted by this judgment ; and out ol these one has under- 
*gone sentence of death passed on him in connexion with the 
Alipore Jail Murder. There remain eight persons. Five of them, 
namely Hari Narayan Chandra, Rajendra Lal Lahiri, Birendra 
Kumar Banerjee, Dhrubesh Chandra Chatterjee and Rakhal 
Chandra De are the appellants in appeal No. 89; Nikhil Bandhu 
Banerjee is ‘the appellant in appeal No. 90 ; Debi Prasad Chatterjee 
is the appellant in appeal No. 91 ; and Shib&’ram Chatterjee is the 
appellant in appeal No. 99. Two of the appellants in the first of 
these appeals, namely Dhrubesh Chandra Chatterjee and Rakhal 
Chandra ‘De, have been sentenced to transportation for lifé in 
connexion with the Alipore Jail murder ; and the learned vakil who 
appears for them has moyed us to exercise the powers vested in us 
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by section 397 ofthe Code of -Criminal Procedure, and make the 
sentence passed in the case before us ruħ concurrently with the 
other sentence, in the event of our finding these appellants guilty in’ 
the present case also. The learned Advocate-General has supported 
this request. The appeal in other respects, as far as these appellants 
are concerned, may be treated as sentimental. 

All the appellants have been found guilty of the following 
offences, namely conspiracy, under section 120B of the Indian 
Penal Code, to commit the offences specified in section 4(b) of the 
Explosive Substances Act and section 19 (f) of the Arms Act and 
also substantive offences’ under both the last mentioned sections, 
Hari Narayan Chandraand Rajendra Lal Lahiri have been sentenced 
to transportation for ten years under section 4(b) of the Explosive 
Substances Act and to rigorous imprisonment for two years under 
section 19(f) of the Arms Act. Birendra Kumar Banerjee, Nikhil 
Bandhu Banerjee, Dhrubesh Chandra Chatterjee and Rakhal 
Chandra. De have been sentenced to rigorous imprisonment for 5, 
years under the former, section .and rigorous imprisonment for two 
years under the latter. Shibaram “Chatterjee and Debi Prasad 
Chatterjee have been sentenced to rigorous imprisonment for 3 years 
and 18 months respectively under the above two sections. The 
separate sentences passed on each of the P are to run 
concurrently. Stig, PEE ae ES te 

The story of the-case is.to the following effect.: 2. n.: 

. The police had been keeping watch over the house, ‘No. 4 
Sovabazar Street ; and instructions had been..given to. shadow 
Ananta Hari Mitra. On the 6th of November 1925, a watcher 
named Nalini Kanta, Roy, who was standing at the junction of 
Sova Bazar Street and Chitpore Road, saw Ananta Hari Mitra 
engage a taxi at about 1-45 P. M. and drive into Sova Bazar Street. 
After a few minutes, he saw the same taxi returning with Ananta , 
Hari Mitra, Dhrubesh Chandra Chatterjee and another man inside. 
The taxi turned into Chitpore Road and went northwards. The 
watcher took down the number of the taxi. i 


That evening, at.about 6 o’clock, the watcher came across the 
taxi and.asked the driver where he had taken the three young men. 
The driver, whose name Was Hiru, replied that he had driven them- 
as far as.Baranagore.Bazar where they had, alighted and engaged a 
ticca gharri, On being. asked if.he could point out the ticca gharri, _ 
he said. he might, and also that his friend, Samser ali, who had been 
with him, might also help ih the matter, The’ watcher. went with 
Hiru to Shamser Ali's house, . They took Shamser with them in the., 
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taxi to Baranagore Bazar. There Hiru and Shamser made enquiries 
among the ticca gharri drivers and returned and said that the man 
who had driven the young men was one Mona, who was not there 
atthe moment, Next morning, the watcher went to Baranagore 
and found Mona, from whom he learnt that he had driven the 
three young men to Bachaspatipara in Dakhineswar. The watcher 
made Mona drive him to the place where the young men had 
alighted. There Mona pointed out the house to which one of the 
young men had gone to get change for a rupee, while the other two 
had remained in the carriage. That house is the one referred to in 
the evidence as Dwaraka’s house. Early on the morning of the roth 
of November, Mr. Duckfield, Additional Superintendent of Police, 
24-Parganas, went with a posse of police to make a search. He was 
taken by Nalini Kanta Roy, the watcher, to Dwaraka’s house. That 
house is in two parts. The house was surrounded ; and at each of 
the ‘parts of the house one of the inmates was questioned. It was 
ascertained from them that the next house, separated from this one 
by a tank, was occupied by strangers, who kept very much to 
themselves. Mr, Duckfield inferred that that was the- house he 
wanted ; and he had it surrounded. One search witness was taken 
on the way to the place, at a distance of about half a mile from the 
house that was searched ; and three neighbours were also summoned 
and made to attend as witnesses to the search, All the‘nine persons 
who have been convicted were found at the house that was searched. 
The police found the door closed, and they knocked for admittance, 
Rakhal Chandra De opened the door and stood in the doorway and 
Mr. Duckfield asked him his name ; and he gave the name of 
Nimai Chandra Deb, Rakhal was put under arrest. As the rooms 
on the ground floor were unoccupied, Mr, Duckfield went up the 
stairs, followed by some of the members of his force. He found 
the door at the head of the stairs closed and fastened, As no. one 
complied with the request that that door should be opened, a 
pick-axe was procured, and the door was . broken open. 
On the first floor of the house there are three rooms and an 
enclosed verandah. The house faces south; and the enclosed 
verandah is on the south side. As one goes up the stairs, one finds 
to the left a door leading off the enclosed werandah into the room 
that is referred to asthe eastern room, On the right-hand side as 
one goes up, there is the enclosed verandah, out of which two doors 
open northwards into the rooms which are referred to as the middle 
room and the western room, . 


- When Mr,.Duckfield entered the enclosed verandah he found 
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Rajendra Lak Labiriatthe foot'of the flight of-stairs-leading to the 
roof, which lie between the stairs that lead‘td. the ground floor and 
the..eastern room; Mr. Diuckfield arrested Rajendra Lal tahiti, 
and sent him downstairs. : var 
--Mr.-Duckfiéld then went into the middle room. There he.found 
Dhrubesh Chatterjee and Shibaram Chatterjee lying ill, -with 
Ananta--Hari Mitra attending to them, The last named was put 


‘under. arrest. - 


‘Mr. Duckfield -then went to ‘the ‘eastern room. On the way 
there, he found Debi Prosad Chatterjee under arrest in the enclosed 
verandah. The latter:had been in attendance- on the three persons 
who. were lying illin the eastern room. ‘Those three,persons were 
Birendra Kumar Banerjee, Hari Narayan Chandra and Nikhil 
Bandhu Banerjee... None of the persons found -upstairs gave his 
name, with the exception of Debi Prosad who also gave his father! s 
name .and address. 

e Theʻeastern room was searched first. The articles found ‘there 
were items Nos,-r'to 46 of search list Ex. B. The search of'that 
room lasted till about 9-30 A. M. : 

At about-9 o’clook, -the five persons who were ill were sent in an 
ambulance and in a:taxi to Alipore, to be produced before the 
District Magistrate. 

.<Phe search.of the middle room was taken up after that of the 
eastern room was concluded. In the middle room, amongst other 
things, there was an almirah which was padlocked, ‘Those.of the 
arrested’ persons who had been brought up and were present were 
called:‘upon.fo produce the key. As the key was not produced, , the 
padlock -ias forced open. In that almirah were found most of the 
remaining articles: specified in search list Ex-B, including, among 
other:things, a-live- bomb. ‘The Chief Inspector of Explosives was 
sent for ; and he placed the bomb ina bucket of water, and took | 
it away. ; . 

‘Phe search of the premises was continued -till,7-30 P. m. on that 
day and was continued on the next two days. Nothing of any 
importance:was found in the western room upstairs, in the room on 
the roof, in the ground:floor rooms or in-the outhouses. 

` “Phefour accused perfons-in’ good “health were present ‘through- 
oŭt`the search <of -the middle and western room and wereithere for 
the‘rest of the ‘day. ‘They were produced before the sieisteate 
next morning. 

Before proceeding to‘discuss the wase on the merits, it is 


l necessary. to:dispose of a preliminary objection to the yalidity’ of the 
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trial, taken on behalf, of all the, appellants. It is contended that 
the provisions of sectién 360 of the Code.of Criminal Procedure 
have not been comphied with. Our attention is drawn to the, fact 
that the certificates given by the Commissioners at the foot of the 
depositions are in four different forms :— 

(1) “ Read over to witness in the presence of the accused or 
their lawyers, and admitted to be correct,” 

(2) “ Read over in the presence of the accused and idtnitted 
to be correct.” 


s 


“ Explained to the witness in the presence of the accused or 
3 XD. P c 
their lawyers and admitted to be correct.” 


(4) “ Explained to the witness in: the presence of mie accused 
and admitted to.be correct.” 


It is contended that only the second of-these forms of certificates 
shows compliance with the provisions of section 360. As regards 
the reading over of the depositions in the presence of the lawyers 
representing accused persons, who were temporarily absent from the 
Court room for necessary purposes at the- time the depositions were 
read over (Certificate form No.1 above) it is urged that such 
reading over is not a compliance with the- provisions of the section, 
the object of which is to enable both the witness and the accused 
to. see whether or not the depositions: have been.. correctly 
recorded. 


As regards the certificates in forms Nos, (3) and (4) set forth 
above, itis contended that, in order to comply with the provisions 
of section 360, it is the duty of the Court first to read over the 
recorded deposition in English, as provided in sub-section (1) and 
then to have it interpreted:to the witness as provided in sub-section 
(3), and that as the certificate does not show that the deposition, 
where certificate in form No. 3 or No. 4 has been given, was read 
ever in English, there was no compliance with the requirements of 
the section. , 


Before proceeding to discuss this matter it should be, stated that 
all the accused persons under trial. were represented by lawyers. 
Throughout the trial, all the accused persons were represented .by a 
` Solicitor named Delip Kumar Chakrabastti, witness No. 74 for the 
prosecution. Besides this, for the first five days of the trial, the 
appellant Nikhil was represented by a Mr. Mukherji. and certain 
other legal gentlemen who appeared also for other accused persons. 
On the sixth day of the trial, Mr. Mukherji and these other legal 
gentlemen: made, known to,the. Court that from that day forward 
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Criminar, théy ceased to appear for Nikhil. All the accused persons 
19270 admittedly knew English. : 
Han I Narayan Two affidavits have been filed on behalf of the appellants, one 
a 


= by one Krishna Charan Chandra, brother of the appellant Hari 
King-Emperor, Narayan Chandra, and the other by one Akhil Bandhu Banerjee, 
Cammiade, F. brother of the appellant Nikhil Bandhu Banerjee. On the side of 
Hz the Crown, a statement signed by one of the Commissioners, 
contradicting the allegations made in these affidavits, has been filed. 
In the first of these affidavits the Commissioners are charged with 
having merely told some of the witnesses what purported to be the 
substance of the depositions that, had been recorded ; and it is 
further stated that all the accused persons were not present in the 
Court room at the time that some of the depositions were read 
over. The other affidavit states that Nikhil was not present:in. the 
Court room when some of the depositions were either read over or 
explained to the witnesses. The deponent states that he particular- 
ly remembers that Nikhil was absent from the Court room when 
the deposition given by Jugal Kishore was explained to that witness. 
He further repeats the charge that in the case of some of the 
witnesses only the substance of their depositions was given to them 
in Bengali. 


' The Commissioners’ statement is to the effect that, whenever a 
witness deposed in English the deposition was read over to him in 
English, that, whenever a witness deposed in the vernacular, the 
deposition was read over sentence by sentence and then explained 
to the witness in the vernacular, and that if any accused person not 
repesented. by a lawyer was absent from the Court room, the Court 
invariably waited for his return before proceeding to read out ‘the 
deposition to the witness. 


The learned Vakils appearing for the appellants were, none of 
them present at the trial, ‘and are not in a position to support the 
allegations made in the affidavits. None of the legal gentlemen 
who did appear for the appellants at the trial has sworn an affidavit 
to support the allegations that have been made. The persons who 
have sworn the affidavits are the brothers of two of the appellants , 
who have nothing to lose by swearing falsely.. ‘The allegations made 
by them are amply refuted by the statement signed by one of the 
Commissioners. The very record shows with what care and scruple 
the Commissioners did their work, The Commissioners have been 
at pains to record in each ‘instance. whether or not all the accused 
persons were themselves present in the Court room at ‘the time a 


+ 


a 
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deposition was read over, showing that they made a point of 
ascertaining each time whether or not all the accused persons were 
present in the room when depositions were read over. There can, 
therefore, be no doubt that whenever Nikhil, who was considered 
unrepresented, was out of the room, the Court did, as the 
Commissioner has stated, await his return before reading over a 
deposition. 

We are not prepared to accept the contention that sub-section 
(3) to section 360 is an additional provision, requiring that 
the deposition recorded in English should be translated 
into the vernacular to a witness who has deposed in the 
vernacular, after having first been read over to him in English. 
It would be a grave insult to the Court to question its integrity in 
giving a true rendering in the vernacular of the deposition it has 
recorded. There is nothing in the wording of the section to 
indicate that it requires that the:deposition shall first be read 
over as recorded in English and shall then be translated into the 
language in which the witness has deposed. If such had been the 


_ intention of the Legislature, we should have expected the word 


t also ” to stand between the words “ shall” and “ be interpreted ” 
in sub-section (3). It is, however, not necessary for us on this 
occasion to decide whether or not the interpretation sought to be 
put upon the section is correct, as the Commissioner who has made 
a statement has placed on record that whenever a witness deposed 
in the vernacular, the deposition recorded in English was first read 
out sentence by sentence and then interpreted to the. witness. 

As regards the objection that the reading over ofa deposition 
in the presence of a:pleader, during the temporary absence of the 
prisoner represented by such pleader, is not a compliance with the 
provisions of section 360, we have been referred tothe case of 

«Kasim Ali v, Sarada Kripa Laha (1) and also to the wording of 


sections 360 and 36r of the Code. It is true thatinthe case. 


referred to we find that a Bench of this Court laid down as follows:— 
“ It is clear from the wording of the section that if the accused is 
in attendance the evidence must be :read over in his presence, and 
itis only when the accused appears by pleader that the reading 
over of the evidence in the presence of, the accused’s pleader is 
sufficient.” But the facts of the case do not appear from the 
report. It may be inferred that in that case the deposition had 
been read over before a pleader and that is‘all, There may have 
been more than one accused person in,the case ; and possibly the 
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person in whose absence the deposition in that case was read: over 
had-no-pleader appearing: for him. We, therefore, cannot: consider 
the. case: as an: authority: for the proposition. set up by. the 
appellants. 

As regards the argument-based on the wording of the sections, 
we are- unable to. accept the contentions of the appellants. The 
contentions are as follows :— 

Firstly.that the words. in, sub-section (1) of section 360 “ or of 
his pleader, if he. appears by: -pleader” relate to cases where the 
personal:attendance.ofran accused: person is dispensed: with. under 
the provisions of section 205 of the. Gode in which the words“permit 
him: to:appear. by pleader.” are to be found and secondly that. such 
interpretation is borne out by the provisions of section 36x1, of.which 
the first.two sub-sections read :—Sub-section.(1) “ Whenever. any 
evidence. is given. ina language not understood. by. the, accused, 
and he is present in person, it-shall be interpreted to- him in open 
Court ina. language understood by him:” Sub-section (2). “If.he 
appears. by pleader.and the evidence. is given ina language other 
than that of, the Court andinot understood by. the pleader, it shall 
be interpreted to the pleader:in that language.” 

Now, the. words.. “appear. by, pleader ” are. nowhere defined. In 
ordinary, acceptance,. these: words mean,“ represented by. pleader:” 
that is, to say, having a. pleader to act.and plead. In section. 205 
the.word “ appear ”'seems to convey a.double meaning,. seemingly 
connoting not merely authority..to act. and plead. but: also.authority 
to personate the-accused.; but:there.is.nothing to show that, double 
meaning: was intended. by. the. Legislature. It. is, necessary ‘that 
someone:should be. preserit atithe trial to. look after. the interests 
ofithe accused ; and_all that. section 205. provides is that, when the 
Magistrate sees fit, a-person, against: whom.a summons. has. issued 
maybe: exempted from personal. appearance, provided he engages, 
a.pleader to attendiand see:that.the- proceedings are. properly. and 
legally, conducted. The: law. considers. that. the interests of: the 
accused: will, be: completely. safeguarded ifchis pleaden is in;attend- 
ance.. This.is all:that:can be gathered.from the provisions of. that 
section; A similar intention is to be gathered. from the provisions 
of section 361. o . 

But. even if the double meaning: of the word: “ appear,” in 
section, 205 were. intentional, there is nothing in the provisions of 
sub-section (x) of section 360 to. indicate that: the Legislature 
intended that the reading over in.the presence-of. the pleader, should 
be a compliance with the provisions of that section, only, in cases 
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of the pleader will be a full compliance with the provisions of the 
section, if the accused himself does not happen to be present at the 
time the: deposition.is read over. 

We, therefore, hold that the provisions of section 360 have been 
complied with. 


Turning to the facts‘ of the case we find a number of - young men, 
notrall of one caste, hailing from different places, none of them with 
any ostensible means of livelihood, and.only-one of them apparently 
possessing -some money, living together in what is practically a 
village on the outskirts of Calcutta, a place which is admittedly 
malarious. These young men keep very much to themselves, 
They hardly go’ abroad and -even will not make use.of -the privy 
standing within the compound of the house, using instead a rain 
water.pipe leading from the ‘roof of the house. They have no 
intercourse ‘with neighbours. They keep -their.door closed all the 
time. When one of them visits the grocer’s shop to buy groceries, 
he does so late in the evening and tells the grocer to make haste 
and hand over the goods. They live under assumed names. Even 
when some of ‘them are ill, rather- than call local medical men, 
they go to the expense-of bringing one .from.a distance, paying. him 
a high fee ‘and the expenses of conveying him to :Dakhineswar and 
back. At the ‘search of the house -they occupy, the police find 
a stolen revolver, a muzzle loading pistol, cartridges for revolvers, 
for ‘an -automatic:pistol and for a shot gun, a live bomb, a large 

« quantity of chemicals used in'the- preparation of-explosives, hand- 
Written and type-written instructions for the preparation of explosives 
of'various'kinds, cloth masks, written instructions about disguises, 
‘inflammatoryiterature and) have hand-drawn maps of the neighbour- 
hood. ; 

‘All these +young “men profess to have.no connexion with the n 
incriminating «articles ‘found at ‘the seareh. Every one of them, 
except Nikhil, who made no statement, gives some excuse for 
being in that’tiouse. Hari Narayan says, that-he is.an ex-internee, 
and that-as the:police were always:on his tracks he decided to live 
iia quiét’plaée ‘outside Calcutta. -He eame to hear’ of: the house 
at Dakhineswar ‘through his friend Dhrubesh, and took itat the 
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CRIMINAL, beginning of Angust, and went to live there with Birendra and 
1927. Shibaram. Birendra says that the people of ‘the house where he had 


Hari Narayan worked as a private tutor in Howrah had calumniated him, and that 
Chandra he had to leave Howrah on that account. His friend, Hari Narayan, 


De 
King-Emperor. suggested living at Dakhineswar ; and he went there to live with his 
Cammiade, Ẹ. friend, ` who also promised to take him into partnership in a 
= business he was going to start. Birendra, however, was ill most of 
the time. i 


Shibaram says he had quarrelled with a professor of Ashutosh 
College and had gone to St. Xaviers College, against his father’s 
wishes. He failed in his annual examination; and his father 
expressed annoyance at this. He, therefore, left home, His 
friend, Hari Narayan, took him to live at Dakshineswar to save him 
expense.and also promised to have him instructed in short. hand. 
Dhrubesh says he had a quarrel with his uncle over money matters 
and left home and-lived at one or two places and then went to. the 
Dakshineswar house, where his friends had started a cheap mess, 
Rakhal De had a quarrel with the manager of a business called-the 
Chittagong ‘Chemical Industries, for which he had been working. 
He was on the look out for other employment and wrote to his 
friend, Ananta Hari Mitra, who invited him.from Chittagong to 
Krishnagar and then took him to live at Dakshineswar early in 
November. Boy 

‘Rajendra Lahiri, Debi Prosad and Ananta Hari say they went 
to the house on the 8th of November, two days before their arrest 
and;found -several people lying ill, They were asked to stay and 
help ; and that is how they happened to be present at the time of the 
search. Rajendra claims to have come to know of the place through 
his friend Dhrubesh, whom he had met near the Dakhineswar tem- 
ple, and had been invited to go and visit the mess whenever he 
could. Devi Prosad also had quarrels. He had. formerly lived at. 
the house in Dakshineswar in which he. has a.share, As he had 
quarrelled with his cosharers, he had gone to live at Bally,.on the 
other side of the river. The letting of the house to Hari Narayan 
and his friends was arranged through him, but his relatives tried 
to deprive him of his share of the-irent. . He, therefore, went 
to the house on the 8th of November to collect his share of the rent 
direct. 

That the incriminating articles were found in the house and 
“that all the-aprellants were arrested there on the roth of November, 

1925 are not questioned. The case sought to be set up for all the 
appellants is that they had no connexion. with the incriminating 
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articles, and that those, articles must have been introduced into the 
house by the police,; and if that theory is not aécepted, it has not 
been proved which of the appellants was in posséssion of the 
incriminating articles, 

As regards individual appellants, it is urged that, in the 
absence of evidence to the contrary, it should be believed that 
Rajendra and Debi did not go to the house till the 8th of 
November, and that their purpose in staying there was merely 
to help in nursing people who were ill. For Shibaram it is said that 
he was too ill to know what was taking place in the house. 

Touching the first part of the general defence set up in argu- 
ment before us, it has been urged that firstly the search was not 
conducted in accordance with law, and secondly that, 
as Mr. Duckfield has said that the appellants who were in 
good health were brought up from downstairs when the middle 
room was searched, that is to say at 9-30, and the men who were 
ill were removed at 9 o’clock, the police had had half an hour in 
which to “plant” the incriminating articles in the middle room. 
At the time of the trial, the suggestion that was thrown out was 
that the things had been carried into the house before the arrival 
of the local search witnesses. This suggestion will appear only 
from the following passage in the deposition of the friendly séarch 
witness Makhan Lal Chatterji, prosecution witness No. 5, who 
is related to the appellant Debi Prosad. The question put to this 
witness was :—‘‘Had you any conversation with the accused there.” 
(There refers to the door of the house, where according to the 
witness he found Rajendra and Debi under arrest), I shall recall it 
to you. Did the accused say this :—‘‘ Mahashay, why have you 
come so late? They have done what they wanted to do.” And 
the answer was “yes,” 

From this it is argued that the suggestion then was that the incri- 
*minating articles were carried into the house by the police before 
Makhan’s arrival, Yet neither Rajendra nor Debi said anything 
about this in his statement on examination before the Commis- 
sioners. The learned vakil appearing for the appellants naively 
states that these persons could not make such statements in their 
answers to the Commissioners, because they were downstairs and 
could ‘not see the things being put into the almirah upstairs. They 
May or may not have been in a position to say that they saw things 
put into the almirah ; but they must have been in a position to see 
thirgs beirg taken upstairs. Considering the enormous number of 
articles taken at the search and the bulk of several of these artj- 
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cles, it certainly would have been impossible for the police to have 
taken these’ things upstairs without being seen. This matter will 
have to be referred to further in connection with the comments that 
have been made about the searching of the persons of the police 
and of the search witnesses before they entered the house. The 
failure of the appellants to state that they saw articles in the hands 
of the police or indications that they were carrying articles conceal- 
ed in their uniforms is a complete refutation of the suggestion that 
anything was carried into the house by the police at any time. 

The enclosed verandah upstairs is only about 5 feet wide. Accord- 
ing to the search witness, Makhan, the contents of a tin box found 
in the eastern room were examined on that verandah. The officers 
conducting the search, some constables and the search witnesses 


were present. In such circumstances, it is difficult to understand 


how it could have been possible for the police to carry to the 
middle.room the large number of articles that were found there. 
If aspersions are made on the police, it should be shown that such 
aspersions are justifiable. . It is not sufficient to say that on cer- 
tain occasions the police have been known to fabricate circums- 
tances, It must be shown that in the present case there are at 
least indications that the police put the incriminating articles into 
the house, The indications point the other way. When the 
key of the padlock to the almirah in the middle room was asked for, 
had those of the appellants who were present been innocent, one 
would have expected them to say “ How should we know where the 
key is? You have yourselves put the padlock on the almirah.” 
They would have made similar remarks when the  incrimi- 
nating articles were taken out of the almirah. Instead of which we 
find that when the bomb was found, the appellant Rajendra Lahi- 
ri offered to remove the fuse and make the bomb harmless. 


-Further the nature of at least two of the articles makes it 
extremely improbable that the police had any connection with them.” 
The first is the bomb, which, as Dr. Robson has deposed, was ina 
sensitivé condition: He describes the mixture of chemicals con- 
tained in the bomb as a dangerous mixture and says that there is 
considerable probability of Ammonium Chlorate heing formed from 


` such a mixture, which migMt lead to a premature explosion, It is not 


reasonably probable that, in order to gain promotion or reward, the 
police would carry about on their persons such an extremely dange- 


rous’ article as this bomb, The other item is the revolver, This wea- 


pon was unlicensed. Whenever that weapon might have been dis- 
covered by the police, the person with whom it was found 


ra 
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would have been prosecuted. The weapon, moreover, is an 
expensive one; afd it is unreasonable to suggest that 
subordinate mentbers of the police establishment keep ex- 
pensive weapons of this description’ by them for the purpose of 
“planting” them on persons whom they intend charging with 
possession of unlicensed arms. 

The suggestion that the police Smaad the incriminating 
articles into the house does not bear investigation. 


In the same connexion, the learned vakils for the appellants 
have drawn attention to certain discrepancies in the evidence on 
the subject of the searching of the persons of the police and of the 
search witnesses ; they have characterised the search of the eastern 
room as illegal, because, according to Mr. Duckfield’s evidence, 
the four men who were not ill were not present at that.search ; 
and they have asked us to disbelieve the evidence of the search on 
the ground that two of the search witnesses were not examined. 

The witnesses agree in saying that the police were searched, 
although there are discrepancies concerning the manner in which 
they were searched, Some say hands were not laid on their persons ; 
others say that the clothes were felt; and one police officer says 
that his pockets were searched, Mr. Duckfield offered himself for 
search and asked the search witnesses to search his force before 
he entered the house. As regards the search witnesses, they were 
four in number. Makhan was well disposed towards the appellants ; 
and there is no suggestion that he took anything into the house. 
The other two witnesses to the search must also have been free 
from suspicion, since complaint is made that those persons were not 
placed in the witness box. The suggestion, therefore, is that the 
remaining search witness, Jugal, must have smuggled things into 
the house. This is nothing but a suggestion. Suspicion is sought 
to be cast on Jugal because he was brought by the police from a 
distance of about half a mile from the place. This circumstance is 
not calculated to create any suspicion unless it can be shown that 
Jugal was in any way connected with the police. There is absolutely 
nothing to show this. The place where the house stands is more 


. or less a village, well away from the Barrackpur Trunk Road. The 


house at which the police. went to make the search was one near 
which it must be more or less difficult to secure persons to attend 
a search. It is not every one who is willing to be dragged into a 
police case, Therefore, the mere fact that Jugal was found nearly 
half a mile away from the house that was searched is no ground for 
suspicion. . There is also nothing reasonable about the suggestion. 


381 


CRIMINAL. 


19276 
ew) 
Hari Narayan 
Chandra 
KA 
King-Emperor. 


Cammiade, F. 


ed 


382, 


CRIM INAL. 
1927. 
p S 
Hari. Narayan 
Chandra 


ʻ ve, 
King-Emperor. 
Cammiade, F, 


THE CALCUTTA LAW JOURNAL, ÎVor. XLVI. 


As already stated, the articles found were bulky. There were a 
great many bottles of acid, glycerine and other chemicals ; there was 
glass apparatus of various kinds ; and a large number of small phials, 
packets containing different substances and papers, besides the 
bomb, the revolver, the pistol an dthe cartridges. It cannot be 
seriously suggested that Jugal Kishore could have smuggled any 
appreciable portion of this bulk. We are not told what clothes the 
man was wearing ; and there is nothing to show that he wore any 


- more clothing than Makan, who says he had on nothing more than a 


dhoti and a chadar. There is no force whatever in the suggestion 
that anything was smuggled into the house. 

Nothing turns on the other two objections made concerning the 
search. With regard to the absence of Ananta Hari, Rajendra, Debi 
Prosad and Rakhal, the four persons who were in good health, at 
the time of the search of the eastern room, Mr. Duckfield may-or 
may not be mistaken ; but assuming that he is right in saying that, 
all the four persons were downstairs when that room was searched, 
their absence can make no difference to the case. Our attention 
has been drawn to the the remarks of Mr. Justice Breachcoft in 
the case of Ramesh Chandra Banerjee, v. Emperor (1), where the 
learned Judge observes that in his opinion the spirit of section 103 
of the Code of Criminal Procedure requires that the person whose 
premises are searched shall be present and that he must be given 
the option of being present. This view of the meaning of the 
word “ permitted” in sub-section (3) section 103 was not accepted 
by Mr. Justice Woodroffe, the other learned Judge who decided 
that case. We are not prepared to agree with the interpretation put 
on the word “ permitted” by Mr. Justice Beachcroft. 

As-regards the failure of the prosecution to put. the other two 
search witnesses into the witness-box, our attention has been drawn 
to the case of Munui Sonar v. Emperor (2) where it was laid down 
that every search witness should be put into the witness box,» 
unless the prosecution are of opinion that such persons would 
misrepresent facts and would misstate what had happened. With 
allthe respect to the opinion of the learned Judges who decided 
that case, we must hold that no such> duty is cast on the prosecu- 
tion. Sub-section (2) secéion 103 expressly lays down that “ no 
person witnessing a search under this section shall be required to 
attend the- Court as a witness of the search unless specially sum- 


moned by it.” The reason of this provision is obvious. Many . 


persons -would be unwilling. to attend searches. if,asa matter of 
“(1)'(1913) L L. R. 41 Cale. 350 (376). > (a) (1904) 9 C. W. N. 438. 
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course, they had to attend Court at the trial of the case, possibly 
two Courts, if the case iscommitted to the Sessions. The discre- 
tion is, therefore, I¢ft to the „Court to require or not the atten- 
dance of such witnesses. It does not even appear that the appel- 
lants moved the Commissioner to have those witnesses produced ; 
and they certainly did not call them as witnesses for the defence, 
which it was open to them to do, and which they should have done, 
since they profess to have a high regard for the truthfulness of these 
persons. There is no substance in the grievance sought to be made 
out, 


Be those things as they may, the important question is whether 
or-not the incriminating articles were in the house when the 
police went to search it. If this is so, as we must find it to be so, 
it would. not matter in the least, whatever irregularities might have 
been committed in the conduct of the search. 

`” The other important question in the case is the question of pos- 
session of the incriminating articles. At the trial, an attempt was 
made in cross-examination to suggest ‘that the chemicals and the 
chemical apparatus were the property of a medical practitioner who 


had previously lived in the house. This suggestion has not been 


seriously pressed before us; and it is entirely negatived by the 
evidence, It appears that the medical practitioner who had occu- 
pied the house was one Govinda Gopal Mukherjee, Debi’s maternal 
unele. ‘He had lived in the house for about twelve months and had 
been in the service of a neighbouring mill, He was away at his 
work the greater part of the day and had no private practice. 
He kept no chemicals in his house and had no laboratory. These 
facts are deposed to by Debi’s relations, who are witnesses in the 
case. One of‘them, Nabin Kali, Debi’s aunt, states that after the 
house had been let to the young men she had cleaned out the 
ealmirah in the middle room and left it open. 


“As far as concerns the bomb, there can be no question about its 
manufacture within a few days of the date of the search. There is 
unimpeachable proof that it was’ manufactured after the 23rd of 
October 1925, because the circular slips of paper found within it, 
serving as a covering to the explosive powder, have been proved 
conclusively to have been cut out of the Aemrita Bazar Patrika of 
that date. 

A cash memo was also found among the papers in the house, 
showing, purchase of extra pure nitric acid of the gravity- of r. 42 
on the 3rd of November 1925, and among the bottles of acid 
found in the almirah was one “of such acid.’ The cash memo 
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as ‘been proved by the Chemist who sold the acid. The 
purchaser had given the name of Asok Ghandra Roy—Asok being 
one of the names that one of the appellants had assumed. The 
address given to the Chemist by the purchaser was 70 Balaram 
Ghose Street, totally fictitious address. 

There is no room for the suggestion that the incriminating arti- 
cles had belonged to the medical practitioner who had occupied the 
house. Possession of these articles can only be attributed to the 
occupants of the house at the time of the search. The only ques- 
tion is whether any of the ‘persons found in the house can claim 
the benefit of the doubt in regard to this matter. 


All the circumstances of the case leave no room for doubt that 
the occupants of the house were members of a conspiracy with 
anarchical designs. The persons found in the house belonged to 
different places. Hari Narayan belonged to Chinsurah ; Biren to 
Salkia ; Dhrubesh to Nandigram in the district of Hooghly ; 
Nikhil to Joypur in the district of Jessore ; Rakhal to Chittagong ; 
Rajendra to Pabna ; Ananta Hari to Krishnagar in the district of 
Nadia ; Debi Prosad to Bally in the district of Howrah ; and 


' Shibaram to Bhowanipore, Calcutta. Some explanation is necessary 


for the presence.of such persons in the’ same house, several of them 
admittedly living together. The absence of explanation, , which 
would be forthcoming if the appellants were innocent, undoubtedly 
corroborates the case for the prosecution, These youngmen, 
moreover, were doing nothing ; and, according to their own account 
of themselves, the majority of them had quarrelled with their 


. relations, They have, none of them, even stated that they had 


been making efforts to find employment. Only Birendra has said 


. that he had had it in his mind to rejoin his appointment in the office 


of the E. I. Railway. The fact that these youngmen were living 
ina place which is admittedly a hotbed of malaria does not suggest 
that they chose the place for the sake of their health. If they had 
been living honestly, there was no occasion for the extreme secrecy 


_observed by them—secrecy carried to the point of making their lives 
, disgusting. As already stated, these youngmen actually used a rain 


water pipe leading from the roof of the house as a latrine, when they 
had a privy outside. Ibis idle to say that people who do such a 
thing as this can have any but nefarious ways. Their only object i in 
doing anything so disgusting could be to escape observation from 
neighbours. The inmates of the house went under false names. 


. We have nothing but thé statements of the majority of them that 
-for one reason or another they had fallen out with their rela- 
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tives and guardians and that they did not wish to be traced by 
them, This story is not consistent with the story that Rajendra 
who is supposed to have become stranger to the bulk of the occu- 
pants of the house, was invited to visit the house as often as he 
could: go, or that Ananta Hari, a person whois said to have had 
no sort of connection with the establishment, took Rakhal to live 
there as a matter of course, We have nothing but the word of 
the appellants about the reasons for their being where they were 
found, with all the incriminating articles. People living in the 
house were collecting materials for the manufacture of explosives, 
had in their possession directions for the preparation of explosives 
of various: kinds and at least one live bomb and also unlicensed 
arms, That persons who were engaged in doing such things wouli 
have as their mess mates any but fellow conspirators is utterly 


inconceivable. It cannot be believed that any person could have . 


been admitted within the house unless he was a safe person. 
Since the occupiers of the house would not even associate with 
neighbours in the street and were so careful about avoiding even 
being seen by their neighbours, it is utterly unlikely that they 
would admit people within the house, least of all have people to 
stay with them, unless such people were co-conspirators, Of the 
co-owners of the house, Hari Sadhan Chatterjee, Satish Chandra 
Chatterjee and Nabin Kali, each was admitted upstairs once. On 
the occasion of their visits, they found the door of the house closed 
and had to knock for admittance, Satish visited the house in the 
first part of Avgust, and Hari Sadhan visited it in the first week of 
September. They went there to collect the rent. Nabin Kali went 
to the house on four or five occasions. She used to go to the gar- 
den to collect Bel leaves for :worship. She used to find even the 
door of the outer wall of the house fastened and had to shout for 
admittance, She went upstairs once. That was at the time of the 
Ahanta Chaturdashi.in the month of Bhadra (end of August). 
That was the occasion on which she cleaned out the almirah in the 
middle room. dt does not appear that any of the co-owners of the 
house went there after the first week in September ; and we find 
that Debi paid the rent to Hari Sadhan at the beginning of Novem- 
ber. Whether or not chemicals for the mdnufacture of explosives 
had been introducei into the house before the end.of the first week 
of September, it is impossible to say. There is one circumstance 
that seems to indicate that they had not, namely that apparently 
the house was not occupied during the Durga Puja festivities, 
which occurred in that year between 24th and the 27th of Septem- 
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CRIMINAL, ber. Nabin Kali states that the boys told her they were'going home 
1927. for the Puja and would lock up the house. During the Puja festivi- 
ae Kanji tiesshe noticed that the door of the house was padlocked. Three 
Chandra days after the Puja she noticed that the door was still padlocked, 


King Emperör: and it seemed to her that there was no one in the house. The real 
— activities of the conspirators seem to have started after the 
Cammie, J. Pujas. There is no definite evidence of this. The only circums- 
tances that seem to indicate this are the one stated above, the 
manufacture of the bomb subsequent to the 23rd of October, the 
apparent purchase of Nitric Acid on the 3rd of November, as 
evidenced by the voucher found in the house, and the increase in 

the number of the house. 


Over and above the grave improbability that any persons other 
than fellow conspirators would have been admitted into the house 
when the conspirators had become active, there is the want of plau- 
sible explanation of the presence of the persons who were admitted 
there after the Pujas, and there is the further fact that the prosecu- 
tion has established a connexion between the house at Dakshineswar 
and 4 Sova Bazar Street, the house that Ananta Hari Mitra used to 
frequent. That house also was searched on the toth of November, 
and amongst the things found there were a five-chambered revolver 
with cartridges, six large bottles of nitric acid and inflammatory 
literature. A bicycle was found at that house ; and the bill for repairs 
done to that bicycle was found in the almirah in the middle toom of 
the Dakshineswar house, and has been proved by owner of the shop 
where the repairs were done. The established corinexion with 4 
Sova Bazar Street and the repeated appearance in the accounts 
found in the almirah of mysterious names, including the assumed 
names of some of the persons found in the Dakshineswar house, 
prove that the establishment at Dakshineswar was a branch of a larger 
organization ; and this fact makes it all the more impossible tos 
believe that the conspirators at work at Dakshineswar would admit 
within their house any but persons who were members of the con- 
spiracy. As we have no means of discriminating between the cases 
of the various persons found in the house, and as the circumstances 
point to the conclusion that every person found in the house was a 
member of the conspiracy, absence of proof that a particular person 
was there innocently leads to the conclusion that no one’s presence 
was innocent, ‘The explanation offered on behalf of Rajendra is 
palpably false. The improbability of persons who kept themselvés 
so very much concealed “asthe immates of the house inviting 
people to go. arid visit them has -already been noticed. -But, apart 
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from this, we have clear. indications that Rajendra had been in the 
house for some time and had not, as he says, only gone there on the 
8th of November.. He stated that, because he knew he could have 
to stay with -the sick persons for a day or two, he went away and 
fetched a cloth, a chadar and Bryce’s “Democracy”. At the search 
-of the house at Dakshineswar, various articles were found which he 


claimed as his own—shaving materials, a blanket, a Panjabi and _ 


other things. His admitted belongings were found in various parts 
of the house. Over and above this, we find that his Panjabi bore 
the arrow mark, which the Dhobi, who had washed the clothing of 
the. inmates of that house had been putting on those clothes. The 
Dhobi has also identified Rajendra as one of the persons whom he 
saw at the house when he went there in connexion with the washing 
of clothes. The Dhobi says he was not allowed to enter the house, 
and that the clothes used to be thrown to him from upstairs, 


The only appellants besides Rajendra who claim to have been 
recent arrivals are Rakhal and Debi Prosad. The former, as already 
“stated, had come from Chittagong. The fact that according to his 
“own case he was introduced. to the establishment by Ananta Hari 
- Mitra, who was connected both with this establishment and the one 
at 4 Sova Bazar Street, makes it all the more necessary that he 
should prove his statements, There is nothing but his own uncorro- 
borated statement to show that he was a recent arrival, But, even 
if he was a recent arrival, the inferences arising from the facts of the 
case have to be rebutted ; and there is absolutely nothing to rebut 
them, - 

As regards Debi Prosad, it may be said that he wasa co-owner 
of the house and had occasion to go there to collect rent. There 
really appears to have been no reason why he should have collected 
his share of the rent for himself as his uncle Hari Sadhan, and his 

* cousin, Satish, who lived close by could have collected it. Both 
these men have said that there was no quarrel between them and 
Debi Prosad. They admit that they wished to have the family pro- 
perties partitioned, and that Hari-Sadhan had caused notice to be 
served on Debi to that effect through a pleader. Nabin Kali states 
that Hari Sadhan had wished to apply the rent of the house towards 
repairs, Itis possible that if there was "a difference of opinion 
between Debi and his uncle on that matter, Debi might have deci- 
ded to realise his share of the rent for himself. If Debi had merely 
gone to the house to collect the rent once a month, some.sort of 

‘ doubt might have ariseh:in-his favour; but it appears from the 

evidence of the neighbours that: he was seen going to and from th¢ 
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house fairly frequently. The excuse for his staying in the house 
from the.8th of November onwards is anything but satisfactory. 
According to his own story there were already three persons in the 
house to look after five persons who were ill. The story that he was 
asked to stay and help would have been an improbable one even 
if the inmates of the house were not involved ina criminal conspi- 
racy. As matters stand, his story is incredible, There is no excuse 
whatever for Debi’s failing to produce witnesses to prove that he had 
come from his house at Bally, on the other side of the river, only 
two days before the search of the house. The fact that he is a.co- 
owner of the house is not sufficient to rebut the conclusions to be 
drawn against him from the circumstances of the case. On the con- 
trary, the fact that he was a co-owner tells against him. He could 
not help being aware of the filthy use to which the rain pipe was 
put ; and, had he been innocent, he would have strongly objected to 
such misuse of the premises. As part-owner of the house he would 
have sought an explanation of the extreme secrecy observed by the 
persons who were his tenants. He offers no explanation in regard to 
these matters ; and his silence clearly indicates guilty knowledge. 
Having such knowledge it is incredible that he.should have consen- 
ted to stay in the house when asked to do so, unless he was himself 
a member of the conspiracy. 

The appellants were all of them in possession of the explosive 
and the unlicensed arms and were members .of the conspiracy to 
possess them. They have been rightly convicted. 


As regards the sentence, the Commissioners have not stated why 
they classed Rajendra Lahiri with Hari Narayan and not with Birendra 
and the other three who were sentenced to rigorous imprisonment 
for five years, We have nothing before us to shew who were the 
leaders of the conspiracy except the statements of the appellants 
themselves. Hari Narayan admits that he was the prime mover ir 
the starting of the establishment at Dakshineswar ; and he fully 
deserves the sentence passed upon him. As regards Rajendra there 
is no evidence to prove that he was a leader ; and we do not find 
anything on the record to justify his being punished more severely 
than Birendia, Dhrubesh or Nikhil. The only thing that suggests 
itself is that the Commi8sioners have punished him more severely 
because he offered to take the fuse out of the bomb, but this in 
itself does not make his case more serious than that ‘of Birendra 
and the others. His sentence is, therefore reduced to that imposed 
upon those three persons; namely rigorous imprisonment for five 
yeats under section 4(b) of the Explosive Substances Act and rigor- 


_In Jury trials the last word may have some value but in a trial 


Vor. XLVI. HIGH COURT, 


ous imprisonment for two years under section r9(f) of the Arms Act, 
the sentences to run confurrently. 

Considering the nature of the conspiracy, the sentences passed 
on the other appellants do not.seem to be severe. f 

The sentences passed in the present case on Dhrubesh and 
Rakhal shall run concurrently with the sentences passsed on them 
in the Alipore Jail murder case, 

In other respects except the above the appeals are dismissed. 


Suhrawardy, J :—I fully agree with my learned brother in his 
decision on questions of law and in the observations on the evidence 
made by him in his lucid judgment, ‘There is one matter on which 
I should like to lay some stress. When appearances are against 
the accused in a case, and the prosecution has established prima facie 
the existence of incriminating circumstances, it is the duty of the 
defence to rebut the presumption arising from them by some 
tangible evidence other than by mere criticism and suggestions or 
untested and uncorroborated statements from the dock. The idea 
that the defence is not bound to adduce any evidence is dangerous. 


before three experienced Judges the prosecution and the defence 
stand on the same footing. In this case there are matters that are 
within the special knowledge of the prisoners which if they want 
the Court to accept they must substantiate them by evidence. 
For instance, the prisoner alleged that some of them were students, 
gone to the house at Dakshineswar to prosecute their studies and 
that some others were either looking for work or making arrange- 
ments to start a business. These are matters which only the defence 
could prove and the absence of such proof lends strength to the 
case for the prosecution, 

While I concur generally with my learned brother, Iam unable 
to persuade myself that the evidence against the accused Debi 


‘Prosad Chatterjee is sufficient for conviction for possessing and 


conspiring to possess explosive articles which offences, my learned 
brother holds, have been proved against him. Iam not sure that 
the facts proved against him are not at all consistent with his 
innocence though they also make it probable that he was one of 
the conspirators. To my mind, the moste the evidence against him 
proves is that he was friendly with the inmates of the house and 
possibly was aware of their nefarious designs and practice. He may 
even have attempted to shield his friends from suspicion, But to 
convict him of possessing, manufacturing or conspiring to possess 
explosive articles within section 5 of the Explosive Act something 
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more need be proved than his‘occasional visits to the house or his 
statement about the inmates of the. house tò Satis, P. W, 22 which 
is not true. There is another fact which apparently tells against 
him but it is not enough to prove his possession of the articles 
found in the house. ‘It is proved that he made a certain statement 
to Mr. Duckfield, Superintendent of Police, which he subsequently 
tore up. We do not know how far that statement incriminated 
him, and though it was of such a nature that it could not be legally 
proved, we cannot presume that it contained confession of the guilt 
of possessing the articles found. If such presumption can be made, 
it will frustrate the very object of the law which keeps out statements 
made to a Police Officer. Such a presumption may be more 
damaging than the statement itself. This incident therefore:can 
not be used as evidence against him. The very fact of his 
occasionally visiting the house proves that he was not in possession ` 
of the things inside the house. It is probable that his statement 
that he was in the house for two days previous to the raid to 
help nursing the people who were admittedly very ill is true 
for no article belonging to him was found in the house at the search. 
I am not convinced that temporary residence in a house containing 
explosive articles, even with the knowledge of their existence there, 
is possession within the meaning of section 5 of the Explosives Act, 
Conspiracy to possess, I take it, connotes some act of possession or 
attempted possession, On all these grounds I hold that the evidence 
for the prosecution falls short of bringing home to ‘the accused 
Debi Prosad Chatterjee the charges under which he has been 
convicted and in my opinion he should be given the benefit of 
doubt-and acquitted. 
As my learned brother has taken a different view let the, case of 

the accused Debi Prosad Chatterjee be placed before the Chief 
Justice for proper orders under section 429 Criminal Procedure 
Code. f : Á 

„Let copies of our judgments be given to Babu Mrityunjoy- 
Chatterjee, the vakil for the accused Debi Prosad Chatterjee. 

’ Owing to difference of opinion, Appeal No. 91 was placed before.. 


Mr. Justice Buckland for hearing, who delivered ‘the following 


judgment: `. . . . 

‘Buckland, J :—The appellant Debi Prosad Chatterjee has 
been convicted by the Commissioners appointed -under sub-sections 
rand 2 of section 4 of the Bengal Criminal Law Amendment Act, 
1925,-0f offences under sections r20°B of the Indian Penal Code, 
4 (b) of the Explosive Substances Act and 19 (f) of the Indian Arms - 
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Act and sentenced to,three years’ rigorous imprisonment under 
section 4 (b) of the Explosive Substances Act and to eighteen 
months’ rigorous imprisonment under section rọ (f) of the Indian 
Arms Act, the sentences to run concurrently. Nine persons in all 


of whom the present appellant was one were convicted. They all - 


appealed. One of them was executed upon conviction in another 
case and the appeals of the others have been dismissed and the 
convictions and sentences have been affirmed except as regards 
Rajendra Nath Lahiri whose sentence has been reduced. But as 
regards Debi Prosad Chatterjee, owing toa difference of opinion 


between the learned Judges who heard the appeal, the matter has’ 
been referred’ to me under section 429 of the Code of Criminal- ` 


Procedure. In these circumstances, it is unnecessary that I should 


state all the facts at length. They are to be found fully stated in the - 


judgment of the Commissioners and again in the judgment of my 
learned brother Mr. Justice Cammiade. The question is whether 
the evidence supports the conviction of the particular appellant. 
The test is, I think, as the learned Vakil who appears for him has 
put it, whether there is evidence upon the record of the Commis- 
sioners upon which the conviction and the sentence can be 


supported, The point depends upon whether the evidence as to: 


the appellant’s association with the other persons convicted shows 
that he was at Dakshineswar at the times stated for a legitimate 
purpose or that he was there for the purposes which the prosecution 
alleges. There is evidence referring to instances more or less 
isolated when he was seen at Dakshineswar. But, without going 
into all the evidence in detail, there isin addition a considerable 
body of evidence of some 5 or 6 witnesses which, if believed, in my 
opinion, establishes the case for the prosecution. We first of all 
have the evidence of Nabin Kah Debi who describes how the 
»house was taken for these persons and how it was arranged by the 
present appellant. The matter is narrated at some length and Debi 


Prosad ‘answered various questions by her as to whether the. 


women-folk would come and so forth. The story is not, in my 
opinion, one which one would expect to hear, if it was a simple 
matter of Debi letting the house in which he had an interest to his 
friends for a legitimate purpose. The evidence is not very strong 
but there is indication that in letting the house there was something 


- that he wished to conceal. This is carried further by the evidence 


of Satish Chunder Chatterjee, a cousin of this appellant. To him 
the appellant made disingenuous statements, for, he said that he 
had got tenants for the house and that they were boys who messed 
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CRIMINAL. © together, that they were cousins and two of them had business and 
1927.» - the others were students. He said that they were ive—three brothers 
Hari Natayañ and two cousins, and they were acquaintances of his. On that 
Chandra evidence, I should say, he was endeavouring to keep Satish Chunder 


King-Emperor. . Chatterjee in the dark and to make it appear that there was nothing 
Buckland, F. which would give rise to any suspicion on the part of his relatives 
—. as to the persons to whom he was letting the house and at the same 
time endeavouring to conceal their identity ; for his case is that he 
did not know all these persons and that they were not all his 
acquaintances before he let the house in August. Then, when we 
come to the time when the house was occupied by these persons, we 
find that there is evidence by the witness Norendra Nath Chatterjee 
who lived at Dakshineswar that he saw young men washing their 
faces in the tank and among them was the appellant whom he saw 
entering and leaving the house but never going to the houses òf the 
neighbours. Then, we have the evidence of Sumira; Mahato Koiri 
who says that he sąw Debi Prosad taking his bath in the tank in 
front of the house which was afterwards searched. These facts 
show that Debi Prosad must have been on terms of some degree 
of intimacy with the occupants of the house; and the frequency 
with which he went there appears from the evidence of Suresh 
Chunder Chatterjee who said that he had seen Debi Prosad passing 
his house with other boys, that Debi Prosad had been seen there 
about two or three times a month and. that the occupants of the 
house did not associate with the neighbours, If this evidence is 
believed, it is quite clear that the appellant was not frequenting the 
house at Dakshineswar for any of the purposes for which it is 
contended his object was in going there. It is suggested that he 
visited a sister living at Dakshineswar. There is no evidence that 
he went to her house and, even if he did so, it is quite consistent 
with the evidence to which I have referred. A stronger argument 
has been based upon the fact that he was a co-sharer in the 
premises and went there to collect rent, But it is obvious that the 
evidence, if itis believed, proves that he went there orin excess 
of what would be expected of a co-sharer landlord who simply 
went to ‘collect rent. As regards the collection of rent, the eviden- 
ce is that until the month of November various other parties who 
were interested—and not only the appellant—went to collect rent. 
The point, in my opinion, does not bear close investigation having 
regard to the rest of the evidence. It is further suggested that he 
simply went to see his former acquaintance ; but there is also 
evidence showing that he was seen about with persons other than 
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the one. with whom,, he says, he was formerly acquainted. He 
endeavours to acgount for his presence on the day of the search 
—-1oth of November and two days earlier by stating that some of 
the immates of the home were ill and he was asked to stay and 
help to watch them. That statement might possibly have been 
accepted had there been no such evidence against him ; for, it 
appears that some of the inmates of the house were -actually ill and 
it is conceivably possible that the appellant having gone there on the 
8th of November to collect rent was-asked to stay and watch the 
sick and in his kindness of purpose did so. But it is difficult to 
believe that that wholly explains his staying there in the face of the 
other evidence as regards his association with these persons. If 
the evidence to which I have referred be believed, there can be no 
question as to the guilt of the appellant. In my judgment, no 
sufficient reasons have been advanced for showing that the view 
taken by the Commissioners who tried the case was wrong or that 
T should take a different view of the evidence on appeal. In my 
judgment, the appeal must be dismissed and the conviction and 
sentence must be affirmed. 


A. T. M. Appeal dismissed : Convictions of all except one affirmed, 


PRIVY COUNCIL. 


PRESENT :—Lord Atkinson, Lord Carson, Sir John Wallis 
and Sir Lancelot Sanderson, 


LAXMANRAO MADHAVRAO JAHAGIRDAR 
$ a au! oe . 
SHRINIWAS.LINGO NADGIR AND OTHERS. 


{On APPEAL FROM THE HIGH COURT OF JUDICATURE 
at Bombay]. ` 


$urisdiction—Bombay Revenue Furisdiction Act. (X of 1876), Section 4—Ẹuris- 
diction of Civil Courts—Suit for declaration that plaintifs were watandar 
patils and kulkarnis of a village—Cancellation of Watan Register—Contribu- 
tion levied under Bombay Hereditary Offiges Act (III of 1874)—Suit to set 
aside Collector’s order barred by limitation—Claim for refund of contribu- 
` tion not likewise barred; when order illegal, 
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v Palro - Under section 4 of the Bombay Revenue Jurisdiction Act, a Civil Court has no 
1927 jurisdiction to entertain a suit for a declaration that the plaintiffs were watandar 
Ae patils and kulkarnis of the village, and for cancellation of the Watan Register. 


Laxmanrao‘Madhav- The words of the section in question are wide enough to preclude the Civil Courts 
rag Jahagicdar from entertaining any claim to the watan offices in opposition to the claim of the 
Shriniwas Lingo hereditary officers appointed or recognized under the Bombay Hereditary Offices 

: Nadgir. Act, and also any claim for the cancellation of the Watan Register. 


wi oe al 7 
-~ Contribution under the Bombay Hereditary Offices Act, having been levied 
from the plaintiffs for the emoluments payable to the representative Watandars, 
the plaintiffs sued (inter alia) for a refund of the amount on the ground that they 
. were entitled to hold the suit lands free of assessment, and that they had ceased 
to be watan lands, and were not liable.to contribution for the remuneration of 
_ officiators under the Act. The High Court held that as the suit was brought more 
than six years after the Collector’s order, it was barred by Article 120 of the Indian 
` Limitation Act, and as the order could no longer be impugned, the plaintiffs were 
barred by limitation from suing for a return of the contribution levied on them in 
consequence of that order, and for a declaration that the suit lands in their posses- 
sion were not liable- to contribution under the Bombay Hereditary Offices 
Act : . : : 
Held, by the Judicial Committee (reversing the High Court), that the plaintiffs’ 
failure to file a suit to set aside the Collector’s order imposing the contribution 
within the period limited for filing sucha suit, did not preclude them ` from suing 
-for a'refund of the contribution. ‘‘If the order was illegal, the plaintiffs were not 
bound to file a suit to set it aside, but were entitled to wait until it was enforced 
against them, and the attempt to enforce it against them gave them a good cause 

of action which was admittedly within time.” ` 


The jurisdiction of the Civil Courts to entertain the claim for a refund of the 
contribution levied under the Bombay Hereditary Offices Act, was not barred by 
Section 4 of the Bombay Revenue Jurisdiction Act. 

Appeal by the Plaintiff from a judgment and decree of the High 
Court, Bombay (Sir Norman Macleod, Chief Justice and Mr. Justice 
Shah), dated the 16th Séptember r921,- reversing a decree of the 
District Judge of Dharwar. 


The material facts are set out in the judgment of the Judicial 
i Committee, and also in the report of the case in the Court . below 
eoi (see 24 Bom. L. R. 214). 


Lowndes K. C. and M. R. Jardine for the Appellant. 
Dunne K. C. and E. B. Raikes for the Respondents (the Junior 


Nadgirs). ° 
The judgment of their Lordships was delivered by 
fee ~ Sir John Wallis: This is an appeal from a judgment and 


decree of the High Court of Bombay reversing the decree of the 
District Judge of Dharwar and dismissing the suit brought by 
the plaintiff, Laxmanrao Jahagirdar of Hebli, for declarations 
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(1) that the plaintiff and defendants r2 and 13 are and that the Nad- 
girs are not watandar patils and kulkarnis of Hebli village, (2) 
that the lands medsuring 120 mars entered in the Watan Regis- 
ter of the village prepared under Bombay Act III of 1874 are not 
watan lands, (3) for a cancellation of the Register, (4) fora 
declaration that these lands were not liable for the remuneration of 


patils and kulkarnis, and (5) for the recovery of. Rs. 969-0-8 levied 


from the plaintiff under Bombay Act III of 1874. 


The plaint alleged that the grant to their ancestors in 1748 of the 
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village included 200 mars of land assigned for the remuneration of ` 


_ the patil kulkarni and nadgir offices in the village, and also the 


offices themselves, that as the defendants’ ancestors who were the 
previous owners of these watans had failed to pay the judi and raised 
a rebellion, their watans had been resumed long before 1723, and so 
the watani nature of the lands came toan end; that ever since the 
establishment of the British Government the plaintiff's family had 
been in possession of all the said 200 mars, except 734 mars and 
3 bighas and except 22 mars of which they had. been deprived in a 
Civil Suit filed by defendants 7 to 11 in 1867, and also had been in 


possession of all patilki and kulkarniki rights. They alleged that they 


were watandars of patilki and kulkarniki under the sanad of 1748, 
and, if not, were entitled to their offices by virtue of long posses- 
sion. The proceedings of Government recognising the family of 
defendants 2 to rr as watandars, and framing the Watan Register 
accordingly, and imposing a contribution on the plaintiff under Act 
III of 1874, were accordingly wrongful, 


In paragraph 15 it was pleaded that the.200 mars were not now 
watan land, “the reason’ being that in the year 1858 the 
Inam Commissioner decided that the whole of the village of Hebli, 
including ‘the land measuring 200 mars, is not watan, but that it is 
‘another-kind of estate, and on date the 6th March, 1863, Govern- 
ment passed final orders to that effect in resolution bearing number 
676. Although Jahagirdars and Nadgirs (meaning the family of 
defendants 2 to rz) were (the only) ‘parties to that matter (fe. 
inquiry) (still) the Government, Jahagirdars and Nadgirs are bound 
by this decision and the decision passed ‘by the Settlement Officer 
in the year 1864'that only 734 mars and 3 bighas of land is liable to 
settlement.” The cause of action, it was alleged arose in the 7th 
October, 1908, when Government passed Resolution ror2g9 decid- 
ing that the Nadgirs were watandars depriving the plaintiff and 
defendants 12.and 13. of their rights, and making the lands in posses- 
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sion of the plaintiff’s family liable for the yemineration of the_patil 
and kulkarni'although they were not watani Jands. 


The first defendant, the Secretary of State in Council, filed a ` 


Separate written statement pleading that the suit was barred by 
: Bombay Act X of 1876, s.4 (a), Bombay Act III of 1874, s. 25, and 
, articles 14, 120 and 124 of the limitation Act. He also.pleaded 

that the family of defendants 2to rr were the real watan patils, 


` kulkarnis and nadgirs; and that the 200 mars of ‘land were kadim 


inam, of which 120 were assigned for patilki and kulkarniki, and the 
“yéstfot the nadgit ‘Office. They had been in thé possession’ of the 
“ Jablagirdars, under kamayishi-or temporary arrangement; Bècause the 


“Watändars were'unäble to pay judi, ‘and not because the Jahagirdars. 


“Were patil, kulkarnis or nadgirs. The Jahagirdars had ` admitted 
this and were estopped from questioning it. Fiirthér the’ oiders 
“ passed by Govertiment were’ legal ind proper. The’ allégatioris i in 
“paragraph ts of the plaint were” not admitted, and thé Plaintiff” Was 
oe to strict Proof of them. 

’ As tegtirds’ ‘the ‘Nadgirs, defendants 2 to 11, the principal writtén 
“ statement’ was filed by ‘defendant 4.° Defendants 2 and 3 and 5 to 
“YI ‘filed’ wtitten statements to the same effect, defendaitts ` 5 to rr 
Serer further that the suit was bad for misjoirider of defén- 
* dihits’s, 6, and 7. Defendant 12 was ex parte and defendant 
Re filed’a written statement supporting the plaintiff. 

. Thé Contentidns of the parties sufficiently appéar from the ptinci- 
‘peli isSues settled ‘in the case, which were as follows :— 

< (x) Is ‘the jutisdiction of the Civil Court barréd by section 
4A of Bombay Act X of 18767? 

(2) Is it barred by section 25 of Bombay Act III of 1874? | 

- (3) Is it barred by the-Pensions Act XXIII of 1871 ? 

- (4) Is it in time ? 

_, (to) Are the decisions of the Inam Commissioner and Settle- 
ment Officer under Act: XI of 1852 binding on the parties ? s 
l (13) Is the land in suit (120 mars) watan property ? 

(14) Have plaintif and defendants 12 and 13 acquired by 
‘adverse possession a title to the offices of watandar patil and kul- 
‘karni; and to the -watan land ? my 
-- The District Judge found for the plaintiff on all the issues 
:excèpt:thàt he held that the claim for the cancellation of the’ Watan 
‚Register was barred urider section 4 (a) of the Bombay Revehue 
Jurisdiction Act; 1876. The High Court allowed the-appeal ard 
dismissed the suit on grounds which will be considered later. . 

© ‘Phe histoty of this litigation is*long dnd complicated, “but the 
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facts which are material for the decision of the case may be stated , 


as follows :— = . 

In the village of Hebli there were in former times the usual 
service watans, or hereditary offices of patil or headman, kulkarni or 
accountant, and nadgir, which were vested in the family of defen- 
dants 2 to 11, who held the watan lands of-200 mars in the vallage, 
subject to the payment to Government of a fixed judi instead ofthe 
full assessment, the revenue thus remitted being remuneration 
for the discharge of their duties. -It would appear further from 
records of the early part of the eighteenth century that this judi fell 
into arrears, and that the ruling power entered into possession of the 
watan lands and treated them as kamavishi, or under management, 
for the purpose of realising the arrears. This was apparently the state. 
„of things when in 1748 the ruling power granted the village to the 
plaintiffs predecessor in jaghir. The sanad conferred upon him “ the 
kasba of ‘Havur ‘Hebli, together with the hamlet Vatanhal and lands 
appertaining to zabt (i.e. attached) inams of muccadum and nadi 
girs and others.” ‘The effect of these words is‘in dispute, but it- may 
be observed that Mountstuart Elphinstone; in his well-known Report 
on the territories conquered from the Peishwa (1821),- includes 
among-the sources of revenue of the former Government (p. 31, 2nd 
edition), a heading “ Wuttun Zubtee—Produce of -Lands belongirg 
to Zemindars sequestrated by Government,” and the reports of : his 
subordinates, on which his report was founded; show the extreme 
reluctance of the rulers in ancient times to forfeit absolutely. watan 
and mirasi -lands for.the non-payment of revenue, and that: even 
where the owners deserted their lands and fresh cultivators had been 
admitted,-the descendants of the .former owners were. not wholly 
barred of their right .to reclaim them until the lapse.of .100 years. 
These facts tend to support the construction placed by the Bombay 
High Court in a suit which will be referred to on the words of the 

sanad, which they held did not amount to a fresh grant of the watan 
to the. plaintiff’s ancestor after confiscation from the Nadgirs, 
because, the word “‘zabt” was capable of meaning | “under attach- 
ment.” It is, however, unnecessary to, pursue this point. The, Dis- 
trict Judge refused to act on the defendants evidence tending | to 
show 1 that they were in possession in certain years subsequent 1 to the 
grant of the sanad to the plaintiffs ancestor ; and it appears, clearly 
from, the accounts „produced for the plaintiff, that, eyer since the 
annexation of the Peishwa’s territories . and the introduction of 
British _ rule, these lands continued in „possession of the plaintifs 

family, ‘and were ‘entered i in the accounts under the heading of 'kama- 
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vishi, or under management, though the defendants’ family made 
unsuccessful efforts to recover them. . 


This was the state of things when the Inam Commission was set 
up under Act XI of 1852 for the adjudication of titles to lands claim- 
ed to be wholly or partially rent free in the Presidency of Bombay. 


After reciting that claims against Government in respect of inams 
and other estates, wholly or partially exempt from payment of land 
revenue, were excepted from the cognisance of the ordinary civil 
Courts (which, it may be observed, had sole competence as to titles 
to the land itself), and that it was desirable that the said claims 
should be tried and determined without further delay, the Act 
proceeded to set up the Inam Commission for that purpose. Sche- 
dule A of the Act contained rules prescribing the duties of each 
Commissioner and his assistants, and Schedule B “ Rules for the 
adjudication of titles to estates claimed as inam or exempt from the 
payment of land revenue.” Speaking generally, in cases coming 
under Rules r to 5, the exemption was to be confirmed and to 
become final, while Rule 6 provided that in other cases the lands 
were to be resumed. Rule 7 then provided for the continuance of 
holdings for, the support of mosques and temples and Rule 8 for the 
continuance of holdings by official tenure, meant to be hereditary. 
This Rule would undoubtedly have included the watan offices of 
patil and kulkarni but for the fifth proviso which was as follows :— 


“ The provisions of this rule are not in any way to apply to 
emoluments continued for service performed to the State, as the 
service:watans of desais . . . patils kulkarnis . . . whose 
claims are to be disposed of according to the rules which are or 
may be established for the regulation of such holdings,” 


Under this Act the question, whether the jahagirdar’s grant 
was a serva inam—that is to say, a permanent revenue-free 
grant, or was held on` sarinjam tenure—came before the Iname 
Commissioner, who, on the 31st July, 1858, recorded his decision 
(Ex. 312) that the claimant’s title to hold the villages in serva inam 
was invalid, but that its enjoyment was not to be interfered with in 
consequence of this decision, This was in accordance with Rule xo 
of Schedule B of the Act, which provided that the rules were not 
to be necessarily applicable ` among other tenures to sarinjams, the 
titles and continuance of which were to be determined as thereto- 
fore under such rules as Government might issue. 


With reference to watan Inams in the village, Ex. 451 of the gth 
February, 1863, which isa communication from the Jahagirdar to 
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the Mamlatdar or local Revenue officer, shows that Major Etheridge, 
apparently, as Inam Commissioner, had taken up the general ques- 
tion of the kadim inams in this village, that is to say, of the inams 
which existed before the grant to the plaintiff's family, and not being 
included in that grant, were liable to be dealt with under the 
Act. 

Major Etheridge’s proceedings on this question are unfortunately 
not forthcoming, but in Ex. 471 of the rath November, 1864, 
which was a reply to a reference from the Revenue Commissioner, 
he states that in 1862 he had settled certain items on the best evi- 
dence available to be kadim., In their Lordships’ opinion, the in- 
ference is that in so deciding he was acting as Inam Commissioner, 
and that the reference related to that decision. In his reply, Ex. 
471, he deals with 21 items, all of which he had settled (apparently 
as Inam Commissioner) to be kadim or oldinams. Of these, he 
found on the fresh evdence which was available that only two items, 
with which we are not now concerned, one being the gramjoshi’s or 
Village astrologer’s inam, were kadim, that is in existence prior to 
the grant to the Jahagirdars. He went on to observe, however, 


that the Jahagirdars had not received items 15,.16 and 17 (the 200. 


mars to which the suit relates)"as ona fide khalsat but as “‘cooma- 
visee” (i, ¢., kamayishi). In explanation of these terms, reference 
may be made to the following passage in Sir Charles Sargent’s judg- 
ment in Regular Appeal 3 of 1876, the .suit already referred to, 
with reference to other items of this watan land which are not 
now in suit.“ Now there can be no dispute about the term ‘khalsat,’ 
which means when applied to (? unalienated) lands ‘those of which 
the revenue remains the property of Government not, being made 
over -in jagheer orinam to any . other parties. (Wilson’s Glossary 
of Indian Terms.) When used in regard to a jagheer village, 
it means land which is absolutely the property of the jagheerdar 
not being made over in inam to any other parties.” With reference 
to the term kamavishi, the learned Judge observed, “It seems very 
clear that land entered as kamavishi is land which for some reason 
or other has come under the management of the Government or its 
assignee for the purpose of collecting the revenue but which has 
not been incorporated with the khalsat laed, which is the abso- 
lute property of the Government or its assignee.” 


Major Etheridge’s reply went on to state that it appeared from 
certain records of 1796 that the kamavishi management remained 
as before, and that, as there was nothing*to show that it had been 
subsequently altered, with the exception of 714 mars and 3 bighas 
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e which at some time had reverted :to the Nadgir (the defendant’s . 
1927, è family), it might be allowed that the kamavishi management of the 

LaxmanraoMadhay-, remaining 19234 mars 6 bighas had assumed a -permanency of 

rao Jabagirdar - tenure which could not justly be interfered with. He accordingly re- ` 

Shriniwas Lingo commended that the Nadgirs’ lanl of 734 mars and3 bighas, with | 

Nadgir. i one other item with which we are not concerned, should alone be 

Sir John: Wallis: made amenable to settlement as held from Government .whea the 

Bg order for the settlement of alienated, villages should be authorised. 
The remainder, he considered, should belong to. the Heblikars or 
Jahagirdars, 0 


.What was done on this recommendation appears from Ex, 477, 
an entry in the Revenue outward register of the Dharwar Talequa 
for 1864—s5 containing a precis of a communication sent to the 
Mamlatdar ,or subordinate revehue officer of Dharwar. This 
recites, the recommendation of Major Etheridge that only ` 734 mars 
and 3 bighas should be treated as liable to settlement and that 
al] the remaining ‘lands except those lands should be continued 
with the ‘Heblikars. The entry goes on “and His Honour the 
Revenue Commissioner has approved of this in his letter No. 5056 
dated the goth , of the. month of December, 1864 A.D. Therefore 
the order has been sent to you for (Daklala) reference ‘in order to” 
give effect, to this and the Heblikars have also been informed,” 


-It was- admitted by Government in answer to interrogatories- 
that Major Etheridge’s recommendation to. which effect was thus 
given, was approved by Government, and in their Lordships’ 
Opinion the inference is that it was approved by them on appeal. 
from Major Etheridge’s -original decision as Inam Commissioner. , 
Under -Schedule : A, Rule 2, the Governor in Council was autho- 
rised -to modify, reverse or annul the decision of the Inam :Com-. 
missioner, and under. Schedule B;’ Rule 11, to relax the rules in, 
favour-of claimants and to interpret the precise meaning of any of 
the rules as to which a question might arise. Their Lordships, 
therefore, see no sufficient reason for differing from the District: 
Judge’s finding that the decision that the suit lands,.with the excep-. 
tion ofthe 7 mars, were not to be treated as kadim, and so amenable: 
to settlement,: must beetaken to have been made-in the exercise 
of the powers conferred by the Act, a finding which is not ques- 
tioned in the reversing. judgment of the learned Chief-Justice, who 
proceeded on-the view that such a. decision having ‚regard to provi-., 
so.5 .to.Rule 8 yas without - jurisdiction. ,In ‘their Lordships’ opi-,. 
nion;. however, it was within the jurisdiction, of the .Goyernment as 
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y 
the supreme duthority uader the’ Act to decide’ wot Se? € Winds n 


should be dealt with-in the one way or the other. , aan 


Before considering the effects of this decision itt is necessary to 
complete the narrative of the events which led up-to the filing of the 
present suit, i 

- There were paititions in both familiés, and in 1867 some 
sis ee of the defendants’ family instituted a shit against some 
of the plaintiff's family, tø which the plaintiff was ‘not a party so 
that the’ decisionis not binding on‘hiri as zés judicata, to’ éstablish 
‘their right to the patil and kulkarni offices, and in partidilar to 
recover certain items of'watan lands which were in possession of 
the : members of the plaintiffs family who were defendants i in that 
suit, 

The High Court in R.A. 3 of 1876 held that up toa petiod 
within twelve years of the institution of the suit the possession of the 
defendants (the Jahagirdais) was nót' advérse® to the plaintiff (the 
-Nadgir), and that the'lattér was entitléd’ to récover the lands in suit 
‘on payntient of such-arfears of judi as might’ be found due on’ taking 
‘ant account. It was found ‘that no’ arrears of judi were due and he 
accordingly recovered possession. ome 

The other Nadgiys, represented by defendants 2, 3 arid 5‘to rr 
ih the present suit, did not then institüte any suit t6-recover’ from 
‘thie ‘family of the present’ plaintiff and defendants ï2 and 13 ‘the 
witan larids iñ their possession. i 

In 1874 thé Bombay Héjeditary Offices Act III of 1874 wás enaët- 
ed to déclare! and amend the law-relating to héreditary offiées ;-and 
in 7884 the District’ Deputy Collector of Dharwaf passed! dn’ order 
. Ex, 295 on an application by members of the Nadgirs’ family, which 

appears to have been made in 1875, under Part VI of that Act -for 
the: preparation’ of tHe' patilki arid kulkarniki watans-of' thé’ village 
“of Hebi, He held that-neither the‘ plaintiffs? nor the defétidants’ 
fåimilies Had’ ‘éstablishéd' their claims ‘and that - ‘the appöintmént 
should be treated as amani or stipeiitiiary. “Phis decision -was 
afterwards reversed by the Bombay — GoVerriitient, who diréeted a 
fresh etiquiry, Ex, 324°0f 22.11.1890; ~~ > ; - 

-The Colleċtor: in 1893-rėported; EX, 323, that he’ was' riot com- 
petent to decide whether the WNadgirs or’ the Jahagirdérs’ wére 

watandars and referred the patties to a civil suit. Suits were filed 
on both sides but not prosecuted ; and in 1904 the Commissioner, 
Ex. 321, directed the Collector to stibmit ‘his opiriion as to‘which 
of the two' families was entitled to the~ watan (including lands and 
rights of service). If it should be found that neither side ‘-had’ any 
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valid claim, the Collector was to report what the watan lands 
were, and whether they should revert to Government, and if they 
were sufficient to maintain stipendiary village officers. : 

The Deputy Collector, to whom the matter was referred, was 
of opinion that the judgment of the High Court already referred to, 
conclusively showed that the Nadbirs were the watandars, and the 
Collector of Dharwar prepared the patilki and kulkarniki Watan 
Register of the village on this basis, Ex. 316 of 28th November, 
1906, deciding, pursuant to the provisions of the Act, which mem- 
bers of the Nadgirs’ family were to be representative watandars, 
The Jahagirdars appealed and the Commissioner of the Southern 
Division passed orders on the appeal, Ex. 315 of 17th July, 1907. 

He held that section 25 of the Act made it imperative for the 
Collector to determine who were to be representative watandars, 
and register their names without waiting indefinitely until one 
or other of the rival claimants to the office of watandars procured 
a decision of the Civil Court, and that the Nadgirs were shown to 
be the watandars as decided by the High Court in the suit already 
referred to, and that the representative watandars had been rightly 
selected from their family. 

He consequently upheld the Collector’s decision in determining 


„members of the Nadgir family to be representative watandars. He 


was further of opinion that the whole of the watan lands should 
be entered as such in the Watan Register, 80 mars for the patilki 


_watan and 40 for the kulkarniki as shown in Major Etheridge’s 


letter of gth January 1865, but that it would not’be necessary to 
recover for the watan, from the Jahagirdars in possession more 
than was required for the endowment of the officiators under the 
Act. 

This order was confirmed by Government Resolution roreg 
of 1908, and in 1913 the sum of Rs. 969.0.8, which it is now-soughte 
to recover, was levied under the Act from the appellant for the 
emoluments payable to the representative watandars, Thereupon 
the plaintiff filed the present suit. 

On the merits, the District Judge was of opinion that the deci- 
sion ofthe Governor in Council confirming the recommendation of 
Major Etheridge was birfding on the parties and entitled the plaintiff 
to hold the suit lands free of assessment and that they had ceased 
to be watan lands, and were not liable to contribution for the remu- 
cneration of officiators under the Act. 

He held further that the plaintiffs family had acquired the 
offices of watandar patils and kulkarnis by adverse possession but 
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that under section 4a of Bombay Act X of. 1876 the Court had PG: 
no jurisdiction to canceľthe Register. - 1927. 


The first defendant, the Secretary of State in- Council, did not poise. Madhit: 

appeal from the judgment, but -both the: plaintiff and-the other | ™° Jahagirdar, 
defendants 2-7. preferred-appeals, and the High Court, as ‘already Shriniwas Lingo 
stated, allowed the defendants’ appeals and dismissed the suit. en 
The judgment was delivered by the learned Chief Justice, who, Sir John Wallis. 
after reviewing the evidence, and examining the judgment of the 
High-Court in A. S. 3 of 1876, held that by reason of the fifth pro: 
viso to Rule 8 of Schedule B of the Act excepting service watans 
from the rules, there was no valid decision under Act XI of 1852. 
Their Lordships have already given their reasons for not accepting 
this ruling. He also came to the conclusion that in the appeal to 
the High Court in the previous suit no reliance had been placed 
on Major Etheridge’s decision or its confirmation, but the learned 
counsel for the appellant have satisfied their Lordships that the 
Ex. 337 in that case which was referred to in the High Court’s 
judgment is Ex. 471 in the present case. With regard to it, the 
léarned Judges remarked, “This entry no doubt correctly 
described the existing state of facts, and it is not clear that thé 
Inam. Commissioner arrived ‘at the conclusion that the land was 
absolutely the property of-the Jahagirdars. But even if such were 
his conclusions, the plaintiff is not bound by a decision to which he 
was not a party, and ‘the object of which was simply to settle thé 
respective rights of the Government and the Jahagirdars.”" In the 
present case therefore the learned Chief Justice was mistaken in 
supposing that no reliance was placed on this document in ie pre- 
vious suit or that the High Court ignored it. . 


The learned Chief Justice was further of opinion that- the 
District Judge’s finding that the. plaintiff’s family was entitled tọ 
the watan offices could not be supported because jit was founded 
on a wrong view as to the effect of Major Etheridge’s recommenda- 
tion-and a wrong appreciation, of the evidence on which he found 
that the Jahagirdars had acquired a title tothe lands and offices 
by adverse possession. 


He also held that the suit was barred under article 120 of the 
Limitation Act, except as to the claim for a refund of the contribu- 
tion as it was not brought until more than six years after the Collec- 
tor’s order of the 26th November, 1906, and the framing of the 
Watan Register. 


‘As the ‘order.could no longer be set aside, he also held that the 
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contribution levied under it could not be recovered and accordingly 
allowed the appeal and dismissed the suit. 

‘The plaintiff then preferred the present appeal to His Majesty 
in Council. The first defendant, the Secretary of State in Council, 


` who, as already stated, did not appeal from the judgment of the 


District Judge, has not entered appearance or instructed counsel 
to support the judgment of the High Court dismissing the suit ; 
nor have any, of the other defendants, except the sixth defendant 
and the representatives of the seventh defendant, now deceased. 
These are respondents 4, 5A and 58. Mr. Dunne, who appeared on 
their behalf, intimated that they were only concerned to defend 
their title as watandars and oppose the cancellation of the Watan 
Register, and that they were not interested in supporting the order 
imposing a contribution upon the plaintiff, or opposing the recovery 
of the contribution actually levied. 

In these circumstances it will be convenient in the first place 
to deal with-Mr. Dunne’s contention on behalf of these respondents 
that section 4 of the Bombay Revenue Jurisdiction Act X of 1876 
bars not only the claim for the cancellation of the Watan Register 
but the claim for a declaration that the plaintiff and defendants 12 
and 13, and not the Nadgirs’ defendants 2 to 11, are watandar patils 
and kulkarnis of the village. The section is as follows :— 

4. Subject to the exceptions hereinafter appearing no Civil 
Court shall exercise jurisdiction as to any of the following 
matters :— 

. (a) claims against Govern ment relating to any property apper- 
taining to the office of any hereditary officer appointed or recognised 
under Bombay Act No. III of 1874, or any other law for the time 
being in force, or of any other village officer or servant, or 
claims'to perform the duties of any such ‘officer or servant, or in 
respect of any injury caused by exclusion from such office or service, 
or suits to set aside ortavoid any order under the same Act or any 
other law relating to the same subject for the time being in force 
passed by Government or any officer duly authorised in that behalf, 


or - 
* * * * * * * 


In their Lordships’ opinion these words are wide enough to pre- 
clude the Courts from entertaining any claim to the watan offices in 
opposition to the claimof the hereditary officers recognised or 
appointed under the Act, and also any claim for the cancellation of 
the Watan Register. To this extent, therefore, the plaintiff’s case 
must fail, ° 

As regards the other part of the case, as to which their Lordships 
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unfortunately have not had the advantage of hearing arguments on P. C. 
behalf of the respondents, they are unable to agree with- the ruling 1027; 
of the learned Chief Justice that the plaintif is barred by limitation emama Ma iiy: 
from suing for a return of the contribution levied on him, and for a rao Jahagirdar 
declaration that the suit lands in his . possession are not’ liable for " Shriniwas, Lingo 
such a contribution because he failed to file a suit to set aside the Nadgir. 
order imposing it within the period limited for filing such a suit. siy John Wallis, 
In their Lordships’ opinion, if the order was illegal, the plaintiff a 
was not bound to file a'suit to set it aside, but was entitled to wait 
until it was enforced against him, and the attempt to;enforce it 
against him gave him a good cause of action which was admittedly 
within time. 
It has, however, to be considered whether these claims are not 
barred under section 4 of the Bombay Revenue Jurisdiction Act set 
out above, a question not dealt with by the High Court. 
The District Judge was of opinion that they were not because of 
the proviso to the section that a 
“ If any person claim to hold wholly or partially’ exempt from’ pay- 
ment of land revenue under . . . (k) . . . an adjudication — 
duly passed by a competent officer . . . under Act XI of 
1852 which declares the particular property in dispute to be 
exempt ; such claim shall be cognisable in the Civil Courts.” 
Land revenue in section 3 is defined as including “any cess or 
rate authorised by Government under the provision of any law for 
the time being then in force,” and the suit for a refund of the 
contribution levied under ‘Act III of 1874 would, therefore, be 
barred unless exemption is claimed‘ by virtue of an adjudication 
under Act XI of 1852, which declares the particular property to be 
exempt. According to the view taken by the District Judge from 
which their Lordships see no reason to differ, there was in this case 
* an adjudication under Act XI of 1852 securing the revenue of the 
suit lands to the Jahagirdar and if this be so it has been pointed out 
by Sir George Lowndes that Act III of 1874, under which the 
contribution was levied, only extends to this village “ so far as its 
provisions may not conflict with the terms on which any such aliena- 
ted village may have been secured to its proprietor.” .In these 
circumstances their Lordships see‘no suffitient reason to differ from 
the District Judge’s conclusions that the effect of the decision was 
to render the suit lands in the hands .of the plaintiff and defendants 
12 and 13 not liable to contribution under Act III of 1874, and to 
avoid the bar toa suit for its recovery under section 4 of Act X 
of 1876, 


406 PHE CALCUTTA LAW JOURNAL. (Vou, XLVI. 


P, CI ~ Their Lordships do not consider it necessary or desirable for the 
127. due: “disposal of the suit’ to -enter on any -other question ; and 
wt 


: they will'accordingly humbly advise His Majesty that. the plaintiff’s 

Laxthanrao “Mddhav- ; 3 i 
Fao Fahagitdar appeal be allowed and the decree of the High Court set aside, and 
Shuiniwes?Litgo. that the: plaintiff be given a decree declaring that the suit lands in 
Nadgir. the possession of plaintiff are not liable to contribution ‘under Act 
Sir Youn Wallis. III of 1874; and ordering a refund of the Contribution sued for and 

S that otherwise the suit be dismissed, 
> As regards the costs, their Lordships think -that the senior 
Nadgirs and the Secretary of State should pay the costs of the 
appellant in the’ lower Courts and‘ of this appeal; and that the 
appellant should pay the costs of the junior Nadgirs, represented 
by Mr. Dunne; in the: lower Courts and of this appeal: The order 
will therefore be that respondents:1, 2, 6 and 7 are to pay the appel- 
lant’s costs in the lower Courts and of this appeal; and that the 
appellant: isto pay the costs of the respondents 4, 54 and: 5B in. the 
lower Courts and of this appeal. 
H. SL, Polak ; Solicitor for the Appellant: ~ 


‘T-L. Wilson & Co; Solicitors for the Respondents. 


os ae S Appeal allowed in part, 


PRESENT :—Lord Sinha, Lord Blanesburgh, Lord Salvesen, 
Sir John Wallis and Sir Lancelot Sanderson, 


“MAUNG PO NYUN 


P.C. 

— p V. 

1927. i 

eand MA SAW TIN, 
Fuly, 26 


[ON APPEAL FROM THE HIGH Court OF JUDICATURE 
AT RANGOON]. 


Burmese Budd hist Law—Husband and wife—Divorce on ground of RS 
` Foreseiture'of property— ‘Virgin couple”. ' 


Under thé Burmese Buddhist Law, desertion by the husband for three years, 
with failure to provide niaintenance, undoubtedly entitles the wife! to a divorce, 
but not necessarily tó a divorce with possession (i. e. forfeiture) of all the hus- 
band’s interest in the property. In other words, the husband does not, by reason 
of his desertion of his wife, forfeit to her the whole of his interest in the property, 
joint or separate, : 


Vor. XLVI] PRIVY'COUNCIL. 


`- The proposition enunciated by the Courts in Burma that ‘where a divorce is 
adjudged through the fault, of one party, the innocent party obtains all the proper- 
ty, including the joint property as well as the separate: property of the. guilty 
spouse”, is too widely stated and is not supported by any text in the Dhamma- 
. thats or in the Burmese Buddhist law books. 
'’ The question when the parties may be considered as “virgin couple”, is left 
open. , 
Appeal by the Defendant froma judgment and.decree of. the 
High Court, Rangoon (Heald and Chari JJ.), dated the 27th Feb- 
ruary, 1925, affirming a decree of the District Judge of Mystngnye, 
dated the 13th December, 1923. 


The facts are set out in the judgment of the Judicial Committee. 
The case in the Court below is reported in Indian Law ‘Report 3 
Rang; 160, 


Dunne K. C. and Raikes for thë Appellant, 
` Pennell for the Respondent. 
The judgment of their Lordships was delivered by 


Sir. Lancelot Sanderson: This is an appeal by’ Maung Po 
Nyun, who- was the defendant in the suit, against a decree of the 
High Court of Judicature at Rangoon, dated the 27th February, 
1925, affirming a decree of the District Judge of Myaungmya, 
dated the 13th December, 1923. 


The plaintiff, who is the respondent in this appeal, brought 
the suit against her husband, claiming a divorce on account of his 
desertion and a partition of the properties specified in the Sche- 
dules A and B of the plaint. She alleged that she was entitled to 
one-third of the properties in Schedule A and to one-sixth of 
the profits.in Schedule B. 

The learned District Judge made a decree granting the plaintiff 
a divorce and the shares in the above-mentioned properties 
which she claimed. The defendant appealed to the High Court, 


` which dismissed his appeal with costs, 

At the hearing of the appeal:before their Lordships, :the learned 
counsel, who appeared: for the appellant-defendant, did not con- 
test the plaintiffs right to a decree’ for divorce, and the argu- 
ments on both sides were confined to that: part: of the decree 
which: awarded to the plaintiff: one-third of the properties men- 
tioned in Schedule A and one-sixth: of- the profits mes in 
Schedule B. ; 

The learned counsel for the appellant-defendant did :not contest 
the plaintiff's right to.the one-sixth of the profits in Schedule B, 
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P.C but he argued that the plaintiff was entitledemerely to one-sixth of 
Toia the property comprised in Schedule A and not to one-third thereof, 
aang as decreed by the Courts in Burma. 

The appeal, however, involves much more than the point which 
has been stated above, and that is by reason of a principle which 
Sir Lancelot was adopted by the Courts in Burma and upon which they based 
Sanderson. ahs 

eh their judgments. 

For the moment it may briefly be referred to in the words of the 
learned District Judge as follows :—“ Where a divorce is adjudged 
through the fault of one party, the innocent party obtains all the pro- 
perty, including the joint property as well as the separate property 
of the guilty spouse.” 

It is clear, therefore, from the above-mentioned statement, that 
this appeal involves a question of great importance, and it is neces- 
sary for their Lordships to decide whether this statement of the 
law, which must obviously have far-reaching effects, can 
be supported. 

The facts of the case may be shortly stated as follows :— 

The defendant had married another wife before he married 
the plaintiff. The first wife lived with the defendant and his 
adoptive mother for some time, and then, in consequence of 
quarrels, the first wife left the defendant and went to live with her 
parents, 

A few months later the defendant expressed a desire to marry 
the plaintiff, and his mother accordingly approached the plaintiff's 
parents with a view to their daughter’s marriage. 


The defendant had told his mother that he had severed his 
connection with his first wife, and accordingly the defendant’s' 
mother, when asked by the plaintiff's parents as to the first 
marriage, assured them that the defendant had divorced his first 
wife. — i g 

‘The plaintiff's parents, having received this assurance, con- 
sented to their daughters. marriage, She was married the ` 
same day and she went to live with the defendant and his mother. 

A few months later the defendant’s mother died. 

The: defendant continged to live with the plaintiff for about two 
months longer, and then, in or-about April, r920, he left her and 
went to live with his first wife, whom, in fact, he had not divorced. 
The suit was filed.in September, 1923, more than three years after 
the plaintiff was deserted by the defendant, and it was found by the 
learned District Judge, and his finding has not been disputed, that 
during the ‘period from April, 1920,- up to September, 1923, the 
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defendant did not resume conjugal relations with the plaintiff, and 
did not give her any maintenance. 

The learned Judge found that the defendant deserted the plain- 
tiff and that the marriage was brought about by the above-mentioned 
misrepresentation that his connection with his first wife had been 
severed, and he held that the plaintiff was entitled to a decree for 
divorce. The High Court agreed that the plaintiff was entitled to a 
decree for divorce, and that part of the decree as, apean stated, has 
not been contested before their Lordships. 

It appears that the defendants mother died in January, 
1920, and that about four months before she died she had given to 
the defendant by deed about 185 acres, which were part of the 
233.38 acres mentioned in Schedule A, 

After her death her inheritance was divided, the defendant 
getting the house and the remainder of the property mentioned in 
Schedule A, which included 29 acres which had been given 
shortly after the defendant’s marriage with the plaintiff. 

On the question of partition, both the Courts in Burma held 
that, inasmuch as the plaintiff was entitled to a divorce on the 
ground of the defendant’s desertion, she was, strictly speaking, 
entitled to all the husband’s property, except the first wife’s interest 
therein ; or, stating the same proposition in another way, that the 
plaintiff was entitled to all the husband’s interest in the property, 
which would be considerably more than the shares which the 
plaintiff had claimed inher plaint. The learned Judges of the 
High Court expressed the opinion that it was difficult to under- 
stand on what principle the plaintif’s claim was based ; but they 
came to the conclusion that as she had confined her claim to the 
shares mentioned in the plaint and had obtained a decree in respect 
thereof, they saw no reason ‘for saying that the decree was ‘wrong 


„Or that the defendant had been prejudiced by it. 


* The question whether the plaintiff was entitled to all the hus- 
band’s interest in the property was argued at great length, and the 
attention of their Lordships was drawn to the translations of many 
of the Dhammathats and to many reported decisions. 


Their Lordships do not think it necessary to refer to them in 
detail, because it is clear, as was admitte’l by the learned counsel 
who appeared for the plaintiff, that there is no text which imposes 
forfeiture of property upon a husband who deserts his wife, and that 
there is no reported case in which a decree for forfeiture of his pro- 
perty has been made against a husband by reason: of his desertion of 
his wife or one of his wives, 
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Further, the. learned Judges of the High Court stated that 
“it is admitted that the Burmese law - books do not lay down 
any rule of partition on the divorce of the husband by one.of two or 
more, wives of equal status, and that there is no case law on the 
subject. It is, therefore, necessary to decide the matter in 
accordance with the principle of justice, equity and good cons- 
cience, having regard to the general rules of Burmese Buddhist 
law so.far as these rules can be applied.” 


Their Lordships desire to make it clear that the opinion expres- 
sed by them-is confined-to the particular facts of this case and the 
question arising in respect thereof,; viz. assuming that ‘the 
defendant.deserted the plaintiff, his second wife, in April, 1920, 
and that for more than three years he did not resume conjugal 
relations and gave her no maintenance, and that consequently the 
plaintiff was entitled-to.a decree for a divorce, was she entitled to 
the-whole of the husband’s interest in the property, which was the 
subject matter in-the suit ? 


The learned counsel for the appellant argited strenuously that 
on the true construction of the plaint, the suit was really based on 


an allegation of divorce by mutual consent. 


Their Lordships are not able to accept that argument, and the 
case must be considered upon the basis of the findings of fact of 
the Courts in India. 

The learned District Judge began his judgment on this part 
of the case by saying, “ The parties will have to be considered’ as 
virgin couple.” - 

Before his’ marriage with the plaintiff, the defendant had been 
married to another woman, who was alive at the time of the marriage 
with the plaintiff, and from whom he had not been divorced., 


The plaintiff, of course, had not been ‘married before, and, | 
while some indications are to be found in -the texts to the -effeet 
that where the spouse in that position is the.aggrieved party, the 
union may be so described in proceedings for divorce, in-their 
Lordships’ opinion, it is not necessary in this case to. decide the 
point and they must not be taken as affirming the above-men- 
tioned proposition. ° 

`The learned District Judge then proceeded to the TOT, 
which has already ‘been quoted, and which for convenience may 
be restated, as follows : — : 

“Where a, diyorce i is.adjudged throu the fault .of one. pact the 
innocent party obtains all the property, including the .joint property 
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“as well as the separate property of the guilty spouse ; of coer ae 
“share of the head ‘wife must be excluded.” i 

In their Lordships opinion, this statement is made ih too wide 
arid too general terms. i i 

In the first place, it takes no account of the difference between 
the position, rights arid duties of the husband and thóse of the wife 
in Burmese law. l . 

It is clear that ‘the Dhammathats recognised the difference in 
‘many respects, which it is not necessary to mention in detail. ` ` 

In the second place, as has already been stated, there is no case 
in which a wife has obtained a decree of forfeiture of all her 
husband’s interest in the ` property on ` the ground of his 


“desertion. 


It is also the fact that there is no case in which a wife has claim- 


“ed such a forfeiture, and even in the case betore their Lordships: the 3 


` plaintif has not made such a claim. 


As already mentioned, the Dhammathats do not contain any 
text which provides that if the husband deserts his wife , or one 
of his wives, she is entitled to the whole of her husband's interest 
in the property. 


In the digest of Burmese Buddhist law arranged by U Gaung, 
Vol. II, dealing with marriage, section 312 (Manugye), desertion is 
dealt with, and some of the rights of the parties ensuing 
upon desertion, such as the- right to marry again, are 


. described, 


If it had been the law that the husband would forfeit all his 
interest in the property, joint or separate, if he deserted his wife, or 
one of his wives, for three years and left her without maintenante, 
it is almost inconceivable that there would “not . have -been -found 
in the Dhammathats a statement of the law to. that effect. 
-nhie proposition which the Courts in Burma adopted as the 
basis of their judgment, viz., that because the defendant deserted 
the plaintiff she was entitled to divorce with possession of all the 
husband’s interest in the property, the subject matter of the suit, 
is in itself a startling proposition, and if adopted would have very 
far-reaching effects. . 


There is no text in the Dhammathats or in the Burmese Bud- 
dhist law books to support it, there is no case law on the subject, 
and the respondent’s learned counsel was not able to draw their 
Lordships’ attention to any case in which ‘even a claim based on 
such a proposition had been made, 
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- In these circumstances, their Lordships are not prepared to 
accept and endorse the above-mentioned þroposition. 

This, however, does not dispose of the dppeal, because it still 
remains to be considered whether the appellant-defendant has suc- 
ceeded in showing sufficient reason to justify their Lordships in inter- 
fering with the decree which the plaintiffin fact obtained as to her 
shares in the property and the profits thereof. 

In deciding this question, their Lordships think it is material 
to take into consideration the general rules of the Burmese Buddhist 
law as regards the interest which the wife obtains in the husband’s 
property at the time of the marriage, and in the property acquired 


_by him after the marriage, and the fact that the Dhammathats treat 


the division of property as part of the law of divorce, as to which 
there does not seem to be any serious dispute. 

In their opinion, it is also material and important to consider the 
facts of this case ; as, for instance that the marriage with the 
plaintiff was brought about by misrepresentation, that the plaintiff 
was an entirely innocent party, that, shortly stated, the facts relating 
to the desertion were of an aggravated nature and quite unjusti- 
fiable, and that desertion, where there is a duty to comfort and 
support, is regarded by the Burmese as a serious offence. 

Taking these matters into consideration and the above-men- 


‘tioned rules of the Burmese law as to the wife’s interest in her 
“husband’s property, their Lordships are not prepared to say that the 


decree appealed from, which awarded to the plaintiff the shares in 
the properties in suit specified therein, was unreasonable or con- 
‘trary to justice, equity and good conscience, 

Their Lordships will therefore humbly advise His Majesty that 


_ this appeal should be‘dismissed with costs, 


Douglas, Grant & Dold: Solicitors for the Appellant. 
j. E. Lambert: Solicitor for the Respondent. g 
K, J. R. : Appeal dismissed. 
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PRESENT :— Visconti Dunedin, Lord Skaw, Lord Sinka, 
Sir John Wallis and Sir Lancelot Sanderson, 


MUKUND DHARMAN BHOIR AND OTHERS 
Te 
BALKRISHNA PADMANJI AND OTHERS. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
at Bompay], 


Hindu Law—Partition—Separation of status—‘‘Division” of joint estate. 
}...A member of a joint Hindu family has an indefcasible right fto demand 
partition,* 

The question being whether, by reason of a certain document, styled a “release,” 
executed by a Hindu father (a member of a joint-famil)), the executant and his 
sons were separated ia status from the joint family and whether there was at that 
time a partition of the joint family estate, the Judicial Committee laid down the 
following tests :—~‘There is a twofold application of the word ‘division’ in connece 
tion with a partition. Inthe first place, there is separation, which means the 
severance of the status of jointness. That is a matter of individual volition ; and 
it must be shown that an intention to become divided has been clearly and unegui- 
vocally expressed, it may be by explicit declaration or by conduct. Secondly, 
there is the partition or division of the joint estate, comprising the allotment of 
shares, which may be effected by diferent methods”, Their Lordships held, on 
the construction of the document, that it did not operate either as a separation of 
status or as a partition of joint family property. 


Appeal by the defendants from a judgment and decree of the 
High Court, Bombay (Pratt and Marten JJ.), dated the 4th Octo- 
ber 1922, varying a judgment of the Subordinate Judge of Thana, 
dated the 21st December 1920, 

The material facts are set out in their Lordships’ judgment, The 
release of 1907 executed -by Padman, the construction whereof 
was the principal question argued before the Judicial Committee, 
was as follows :— 

*Reporter’s Note :—The rule laid down by the majority of the Full Bench in 
Apaji v. Ramchandra (1) that a son cannot in the lifetime of his father sue his 
father and uncle for partition of ancestral immoveable property, against ‘the will of 
the father, apparently remains unaffected by the above pronouncement of the Judi- 
cial Committee, It may be remarked that in the case before their Lordships, 
defendant No, 5 (Padman), father of the plaintiff, though alive at the date of the 
suit, died during the pendency of the suit in the Trial Court, (as to which, see 
Chudasama v. Partapsang (2). A 

(1) (1891) I. L, Re 16 Bome 29 

(2) (1903) l. L. R. 28 Bom. 209 (213). 
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“To Mukund Dharman Bhoir. C 

I, Padman. „Dharman Bhoir, pass a deed of release i in writing 
to the following effect: You are my elder brother and I have been 
living separate- from you for about the last 15 years. Our father 
Dharman and you were living together ; and you have been making 
Vahivat (looking to the management) of all the property. When I 
became separate our father gave me property as mentioned below, 
and which is in my possession and enjoyment ............ I have 
been maintaining my family on the ‘income of ‘the- said property. 
The whole of the property belonging to our father Dharman has 
been acquired by him. I have not helped himin any way in 
acquiring the same. The said Dharman has madè and left a Will 
‘and the whole of the property has been given to you undér that 
Will and therefore in virtue of the same you have become full 
owner of that property after his death. Our father has not taken 
any writing from me regarding the above mentioned property which 


he gave me at the time when I became separate. However as our, 
father is dead andas I do not desire to have ‘any more pro-. 


perty than what is given to me by our father, you taking into consi- 
deration my poor circumstances have ‘given me the below-men- 


tioned oe property. The particulars thereof are as’ 


‘follows += : ‘sseseasedeee VOU having given me the property as oe 
. above have atei the same into my possession. ; 

I or my heirs etc, have no right, title, or interest whatsoever in 
the moveable or immoveable property acquired by -you yourself or 
by our father or that which you may acquire hereafter except. this 
‘(the above-mentioned property) ; you are the full owner of all that 
-property, and it is agreed to, You may.enjoy the same from gene- 
ration to generation ; I will not raise my objection against you by 
‘puting forth my right of ownership in any way to the said property. 
‘So also I will not contest (the contents or genuineness) of the Will 
‘made by our father. I am not responsible for your and our father’s 
debts, SoalsoifI have got any debts you or your estate is not 
„liable. for the same. . The rae Seen the same rests on me 
„over to ‘outstandings that may be due to. you or our father, 

-The ‘moveable property namely pots and pans clothes or 
“ornaments -etc. which our father: gave me when he was 
„Alive is “all in my possession. [haye ` no claim -whatsoever 
“over any other moveable ' propèrty except this and T 
will not complain about the ‘same. IfI may have any ‘claim’ over 
any property moveable or immoveable belonging’ to you or inheri- 
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ted by- you from our father except the said above-mentioned property _ 


it may be considered, that I have given up the same by virtue of 
this: writing with my free will and pleasure. I have duly given this 

deed of release in writing with my free will anl pleasure. Dated, 
the 8th February 1907.” 


a 
The parties to the suit were governed by the Bombay School of 
- the Mitakshara Law, 


DeGruyther K. C., Parikh and p asidi M. Mehta for the 
Appellants. 


Lowndes K. C. aia Raikes for the Respondents. 
The judgment of their Lordships was delivered by 
" Sir Lancelot Sanderson :—This is an appeal by Mukund 
Dharman Bhoir, Givind M. Bhoir, Ramchandra M. Bhoir and 
Harishchandra M. Bhoir, who were defendants 1 to 4 in the suit, 
against‘a judgment and decree of the High Court of Bombay dated 
the 4th October, 1922. 


The suit was brought by Balkrishna against the above-mentioned 
first fout defendants, Padman, deféndant number 5, who was the 
plaintiff’s father, Malji, defendant number 6, the plaintiff's brother, 
Sowari, defendant .number 7, .the sister of Padman, and -other 
defendants, whom itis not necessary to mention in detail, Krisnaji 
Ramchandra Lele and Jagunnath Saging Shet were added as 
defendants.subsequently. , eal, 


- Krisnaji had purchased from the plaintiffs, after the - institution 
of the suit, a 2o-pie share of the plaintiffs share in the property 
which was the subject matter of the suit. Jagunnath had purchased 
from Padman and Malji a 4o-pie share of their share in- the 
‘property, ` POSS a RE oe ong 
‘° These two defendants, Krisnaji and ‘Jagunnath, are -the only 
respondents who have appeared on the hearing of this appeal. 


The learned counsel, Sir G. Lowndes, who appeared for . them, 
stated that in view of the fact that the-only question argued before 
the Board was as to the amount of the shares of the plaintiff and 
his brother Malji, and. having regard to the nature of the argument 
which was presented by the learned counsel for the appellants, his 
clients’ interests were- fully protected; whichever way the e appeal 
was decided; : 


:Sir G, Lowndes, however, tid mated: are he had eee an 
Deunen upon-the merits: of the appeal, and was prepared te present 
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P.C.” it to the Board as amicus curie if their Lordships so desired. 
1927. ` Accordingly, the learned counsel was heard on the merits. 
—w T k : : . . 
Mukund Dharman The pedigree set out in the plaint shows the relationship of some 
Bhoir of the parties hereinbefore mentioned, and is as follows :— 
Va . 
Balkrishna Padmanji Bapu 
. Str Lancelot ‘| | | ; | [4 
„Sanderson, Shinwar Dhango Manglya Dharman Mahadu 
I 2 3 (Died without 
-Rajo x Thama issue) 
Deft. No. 8 : 
Mukund Padman Sowari 


Deft. No. 1 ar No.5 . Deft. No. 7 
| 


| l | | | 
Govind Ramchandra Harishchandra Balkrishna Malji 
Deft. No.2 Deft. No.3 Deft. No. 4 Plaintiff Deft, No. 6 


Padman, the defendant number 5 and father of the plaintiff, 
was alive when the suit was instituted ; he died during the pendency 
of the suit and before the learned Subordinate Judge delivered his 
judgment. 


The suit was brought by the plaintiff for partition of the property 
described in Schedules A, B, and C:of the plaint, . 

The properties were alleged to be the joint properties of a joint 
Hindu family which had been formed by Dharman and his two 
sons, Mukund and Padman, and which was governed by the Bombay 
School of the Mitakshara Law, 

The. property contained in Schedule C was alleged by the 
defendant Sowari to have been given to’her. The suit was dismiss- 
ed so faras the property described in Schedule C was concerned, 
The High Court on apppeal affirmed such dismissal, and no point 

_ in respect thereof was raised on the hearing of this appeal, i 

The appeal thereof is confined tothe property described in 
Schedules A and B. j 

The property in Schedule A is that which the ‘plaintiff alleged 
was in the possession of Mukund, defendant number 1, and the 
property described in Schedule B was alleged to have been in 
possession of Padman, defendant number 5, the plaintiff's father. 

The defence of the appellants was threefold, ‘In the ‘first place, 
it was alleged that the property was not subject to partition, because 
there had been a prior partition in 18g1-.between Dharman and 

-Mukund on the one-hand, and Padman on the other: Secondly, it 


\ 


VoL. XLVI] PRIVY COUNCIL. 


was urged that the property was not subject to partition because it 
was self-acquired property of Dharman and Mukund, the first 
defendant, Thirdly, it was urged that Padman and his two sons 
separated in interest by a document, which was called a release, and 
which was executed by Padman in the year 1907. 

No question arises before their Lordships as to the first and 
second of the above-mentioned defences. . 

The learned Subordinate Judge founl that.there was no partition 
in 1891, and that the property was not the self-acquired estate of 
Dharman and the first defendant (Mukund), but that it was the 
joint family property of them and Padman and their sons. 

These two findings were affirmed by the High Court on appeal, 


‘and the case was argued on behalf of the appellants before their 
_Loriships on the assumption that these findings must be accepted, 


The only question, therefore, which their Lordships have to 
consider and decide is the third, which relates.to the document 
executed by Padman in 1907. 

The facts, material to this point, are as follows :— 

Padman apparently was an idle and vicious young man, of weak 
-intellect ; he was looked upon asa burden to his family and was 
regarded as incapable of assisting in the management of the family 


estate, Accordingly, a part of the family estate was allotted to him 


asa provision for his maintenance, and he had to live separately 
from his father and brother. 


It, is, however, found as a fact that Padman did not know that 
his father and Mukund had any property which was ancestral, and 
in which he had-an interest. He was not admitted into the 
confidence of either of them, and he did not know that the property 
which .was allotted to him was part of the joint family estate, 

It appears that the father Dharman made a willin 1904. It has 
been found by the learned Subordinate Judge that the will was void 
‘in so far asit related to the ancestral property of the joint family, 
and did not affect the rights of the plaintiff or his brother Malji. 

In 1907, the document, to.which reference has already been 
made, was executed by Padman. It is not necessary to set it out in 


‘detail, as its terms have been so fully discussed, in the judgments of 


the Courts in India. bd 

It has been called a release. 

It is really more in the nature of a series of recitals or admis- 
‘sions that the whole of the property was the separately acquired 


„property of his father Dharman, that Dharman had made a will, 


that by virtue of the same, Mukund (defendant number r) had 
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‘become ‘full owner: of the ptoperty after, his father’s death ; that 
Dharman had given Padman Certain property , during his lifetime, 
and that he had been living separetely from his father and Mukund ; 
that Mukund had given him certain additional property in conse- 
quence of his poverty; and, finally, the document stated that Padman 
‘and his heir had no interest in the moveable and immoveable 
property acquired by Mukund or his father, and that Mukund was 
the full-owner of all the property except that which had sen given 
‘to “‘Padman. 

` The learned Subordinate Judge held that the- document was 
executed by’ Padman under the conviction that all the estate was 
‘the self acquisition of Dharman and Mukund, that.he, Padman, 


“tad no interest init by birth, and that he could not make any 


claim to the property, as.it had been disposed of by his father’s will, 
` -He held that:it was bindiig on Padman, who thereby released 
“his ‘one-sixth share in favour of Mukund, but it was not binding on 
his sons, viz., plaintiff and his brother Malji. He decided that the 
plaintiff and his brother ey were a pantog to onerefxth o of the 


* family estate’ 


Both thé plaintif ma the Aetendanty r to 4 4 appèaled-t to: ate 
‘High Court. ~ a a 
“* Mr, Justice’ Pratt held ‘that ‘the’ document. of 1907 did - ‘not 
‘proceed on the footing of ‘benefit at-all, ‘but on the basis of an 
eleemosynary allowance to a man who was entitled to’ nothing, and 
‘that -the plaintiff and his-brother. Malji did. not lose their 
interests in-the ous = property by reason of the so-called 
‘release; - -- id . vi 
~- Mr. Justice Marten did not decide that -the sete release 
was binding on Padman, but for the purpose of his judgment the 
‘learned Judge was: prepared to assume that it was so binding. . The 
learned Judges held that the whole of the property, including that 
:in the possession of. Padman, should be thrown into hotchpot and 
then‘.divided between’ the surviving members. (according to their . 
respective shares), and that the release could not be. treated as if 
oneé-sixth - was .takeri -out- and- had become the separate share of 
“Mukiund. and as if the other members were -entitled . to ‘divide. the ` 


oalance only. > Sey ae tee one 


The result was that the High Court tlecreed-that the’ denda 
“+ to 4 should “take' one:half of the éstate and that the plaintiff, his 
‘brother’ Malji and- the ~alienees -(viz:, ‘deféhdants- Krisnaji ‘and 
Jagunnath) ‘should take the other - half F hooting to -the narea 


3, 
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It is clear that the whole of the property -mentioried in Schedule 
A and B must be treated as joint property of the family of which 
Padman and his sons wete members. i 
Although Padman, in consequence of his habits and his in- 
capacity, had to live separately, ‘and althouth certain property 
allotted to him for his maintenance, it has been found asa fact 
‘that such property was much less than what his one-third share 
would have been, and that there never was, in fact, any partition of 
the joint property before 1907. 

In their Lordships- opinion the sole gssai is spelen by 
reason of the deed of 1907, Padman and his two sons were separated 
in status from the joint family and whether there was at ‘that time 
a partition of the joint family estate. 

There is a twofold application of the word “ division ” in 
connection with a partition. 

In the first place, there is separation, which means the sever- 
ance of the status of jointness. That isa matter of individual 
volition ; and it must be shown that an intention to become divided 
has been clearly and unequivocally expressed, it may be by explicit 
declaration or by conduct, 

Secondly, there is the partition or division of the, joint estate, 
comprising the allotment of shares, which may be effected by 
different methods. i 

In their Lordships’ opinion the deed of 1907 does not operate 
either as a separation of status or as a partition of joint family 
property. s i 

The deed proceeded upon the basis that there was no joint 
family and`no joint family property. The basis was that all the 
property, including that which wasin Padman’s possession, had 
been separately acquired, and that all the property except that in 
possession of Padman belonged to Mukund. 

Further, by the deed, Padman agreed not to contest the 
genuineness or the contents of his fathers will in consideration of 
the gift of certain property by Mukund. 

There is no suggestion in any part of the deed that the- ye 
were proceeding upon the basis that ethere wasa joint family of 
which they were members, or that they were taking part in a divi- 

sion of the joint family property. 


In their Lordships’ opinion this disposes of the appeal, for it has ° 


‘now been ascertained that the- property: in dispute was, in fact, 
joint family property, that there never was a. separation or division 
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PRCO « “ofithe joint family-property, and the. plaintiff -being a member of the 

~ 111927. “joint family:has an indefeasible right to'-derand partition.. 
-M nikandsDharman Their Lordships are of opinion that:the High :Court’s- direction 
; i iho . aş to'the division -of the estate: proceeded. on a'correct'basis, and 


z Balkrishna, Padmanji, ‘that the decree of the’High Court in accordance ‘therewith-.was 
’ rightly made, 
~: Sir. Lancelot 
x: Sanderson. ‘They will therefore humbly advise His Majesty that. this SEPEN 
e shóuld be dismissed with costs, 


T. L. Wilson & Co: Solicitors for the. Appellants. 
ac Ranken, Ford: &,Chester Solicitors for. the. Respondents, 


“Ky J. Re ` + Appeal dismissed. 





Present: Viscount Sumner, Lord Sinka, Lord Blanesburgh, 
Sir John Wallis and Sir Lan-elot Sanderson, , 


PG “ THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
re T l 
July, 26, 


yoa 


i as _ GIRJABAI, 


[On APPEAL FROM THE HIGH Court OF JUDICATURE 
aT Bomnay], 


tı Saranjam—Grant of. revenue only--Grantee... not competent. to create.accupancy 
rights—Effect of resumption of grant. 


a The incidents of a Saranjam grant considered, 


Decisions with regard to inams are. not necessarily. applicable. in considering 
. the incidents of a peculiar grant like the Mahratta saranjam. 


, The mere fact that the Saranjamdar is in a sense a life tenant does not alter 
the ordinary incidents of a grant by way of saranjam. In the absence of a deed 
of grant, those incidents must be ascertained from (a) the evidence,’ if any; in the 

„í. case; (b).from:legislative enactments ; and (c) from judicial decisions. 


i- Inthe case of-a saranjam frant of the royal share of the revenue, it is not com- 
ıı petent for the saranjamdar (i. e. the grantee) to.acquire or. create in his own 
favour occupancy rights which may remain unaffected by the, subsequent resump- 
. tion of the saranjam. in other words, when a saranjam of this nature is 
` resumed, the Government becomes entitled to resume not only the land-revenue, 
~ -but also all the rights and benefits that the grantee lad- scutes or?-secured by 

4 girtue’ of his grant and - qua ‘saranjamdar. .. 


Vou. XLVL] PRIVY COUNCIL, 

The principle of the decision in Secretary of State for India in Council v, 
Laxmibai (1) (a case relating tp a grant of the soil itself) applied. 

The Judicial Committee left open the question whether, in the case of saranjam 


grants of the revenue ‘only, the grantee could validly create occupancy rights ’ 


in fadour of third parties which could survive the resumption of the saranjam, 

Appeal by the Defendant .from.a judgment and decree.of the 
High Court, Bombay (Sir Lallubhai Shah, Acting Chief Justice and 
Mr. Justice Fawcett),.dated the r5th August, 1924, varying a decree’ 
of the District Judge of Nasik, dated the 28th February, 1920; 


The-material facts are set out in the judgment of the Judicial. . 
Committee, and alsoiin the report of the case in the Court below, .. 


(see:26*Bom, L, R. 1173). 
~ Lowndes K..C. and Kaiho Brown for the. eens it. 
Dr, Geseyther K. C. aad BB. Rutkes forthe Re ,poadeat. 
The julgmeat of their Lordships was delivered. by- : 


Loed Sinha: This isan appeal -against ,a decree -:of ‘the. High. 
Courtiof Bombay, date 15th August, 1924, which varied the decree.. 
of the District Court of Nasik, dated 28th February, 1920, and. made . 


in.Givil Suit. No, .5 of. 1914, 
“The. suit arose under the following circumstances i~r ~ 
Manmud village, -now. grow. to an important railway. junction, 
was:hell by.the Vinchurkar—o.e of.:the lesser Mahratta chiefs— 
together with many other villages in.“ Saranjam”.. grant from.-the. 
Peishwa, the then ruler of the country, The. last holder of the 
. entire saraajam.was the. late Sardar . Raghunathrao Vinchurkar, 


commonly known as Annasaheb, who held. it from 1836 till. 1889, . 


when he died; .O. his deathbed.he adopted as a son. the plaintiff. 
Shivdevrao, but the Government refused to recognise the adoption, 
and in 1892 re-grante! half of the saranjam to the late Sardar’s. 
brothers and their sons and resumed the other. half, which-included 
Manmad village. . The. adopted son, though: thus excluded from 
any share in the saranjam,..would . still be entitled. to the private 
as.opposed to the savanjam property of his adoptive father. Between 
1892 and 1913 there were. disputes between Government and Shiv- 
devrao Vinchurkar as to certain lands in Manmad (the subject- 
matter of the present suit) which he claimed as .his adoptive 
father’s mivust..or private property by virtue.of a sale deed of 1755, 
These are five plgts in the village site. (described as *A to E in. 
the plaint) and six plots of .agricultural. lands within the village, 
limits. but not forming part..of.the. village... site, and described as. 
Plots F to K in the -plaint, .. 


These disputes - led.to.an order-by the Commissioner . of „Reve. 


a (1) -(1g22) 1. L. R. 47-Bom. 327 5;L. Rego l A. 495.97 C.-L, J. 464e 
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nue C.D. on the gth April, 1913, whereby it was held that the lands 
in dispute were not covered by the sale deed relied upon but 


. “must have passed into the possession of the .Vinchurkars by for- 


feiture of lands through the ‘Khatedar’s (i. -€.,,.modern occupancy 
tenant) family being extinct or through default in the payment 


of land revenue.” .The Commissioner held that on .the lapse of. 
the saranjam to Government these lands also became the . property. 


of Government, who thereupon became - entitled . to levy 
not merely . the Government revenue assessed thereupon, 
but -the actual ground rent in respect of the plots included in the 
village sites, the tenants being liable to pay these rents to Govern- 
ment and not to the Vinchurkars ; and, further, that in. respect 
of the other plots, 7. e. the.agricultural lands, Government as 
owner was entitled to recover from the Vinchurkars not'the assessed 
Government.revenue, but. the market rent, which was considerably 
larger, and in default of payment the Vinchurkars were ordered 
to be evicted. att i e 

This order of the Commissioner was in .due course given effect 
to, and Shivdevrao Vinchurkar instituted the . present suit for 
declaring the Commissioners order illegal and for .recovery of 
possession of the first five plots and an injunction . against :the 
threatened eviction in respect of the other six plots, and for-mesne 
profits in respect .of both, 


In his plaint he based his title primarily on the sale deed of 1755 
above mentioned, by which the then Patils of the village convey- 


_ed'half of their rights to the ancestor of the Vinchurkar: He also 


relied on adverse possession “ for over 150 years,” and claimed that 
by virtue of certain admissions at different times on the part of 
various Government officials, Government was estopped from dis- 
puting the sirasi or private rights of the Vinchurkar family. But he 
alleged- as an alternative basis of his title, and apparently in view 
of the Commissioner’s finding, that “ even if perchance the Court 
comes to the conclusion that the right of mixasi ownership 
did not pass to the plaintiffs ancestors under’ the sale deed of 1755 
A.D.; but that the property in suit must have gone ‘into the-posses- 
sion of the plaintiff’s ancestors by -reason of’ the extinction of the 
‘Khatedar’s family ‘or by reaspn of its resumption for arrears of assess- 
ment, still no manner of right whatever has accrued or accrues to 
“the defendant in law over the said property. The said property is 
„in law of the absolute personal and mirasi ownership and. vahkiwar 
of the plaintiff and his ancestoys.” (Para. 3 of plaint.) 
By his written statement the defendant denied-all these allega- 
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tions of factand submissions of law by the plaintiff, and contended 
that the lands in suit were held by the plaintiffs ancestors as 
saranjamdars and all saranjam rights, including the right to hold 
lands that had passed into his possession and enjoyment by the 
death of the Khatedars without heirs or by forfeiture, had lapsed 
on the death of Annasaheb and had been resumed by Government 
(except as to one-half not now in question), 


On the question of title by adverse ‘possession and by estoppel, 
both the District Judge and the High Court held against the plain- 
tiff, and their Lordships see no reason to differ from them. 


Of the remaining issues the first was as follows :—Does the 
plaintiff prove that he (č. e. his ancestors) purchaséd the suit land 
by a sale deed of 1755 A.D. ? 

The District Judge held that the construction of the deed in 
question presented some difficulty, for “it isin archaic language, 
and deals with a state of affairs to which no one now has the key,” 
but on a review of the whole evidence, including village papers and 
accounts, he came to the conclusion that the lands sold by that deed 
did not include the lands in suit, and he found the first issue in the 
negative. 

The High Court accepted this. 


Notwithstanding this concurrent finding, some argument was 
addressed to their Lordships to prove that some, though not all, of 
the lands in suit are, in fact, covered by the sale deed of 1755. After 
careful consideration, their Lordships see no reason to differ from 
the finding of both the Courts in India on this point. 

Issue No. 2 was to the following effect :— 

Does the plaintiff prove that his ancestors became owners of the 
suit lands either through forfeiture or through extinction of the 
Khatedar’s line ? 


+The concurrent finding of both Courts on this issue appears to 
their Lordships to be that the lands in-suit originally belonged tó 
Khatedars or irasi tenants, and on their interests coming to an end 
in the manner mentioned the saranjamdar caused his own name 
to be put in their place in the Khatas or village papers, and assum- 
ed possession of those lands. a) 


The only other material issue remaining to be ‘considered is 
Issue No. 6, viz— 
- Was the suit land included in the half of the sařanjam resumed 
by the Government ? `` : 
This is intended to raise the IN whether as an effect of the 
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P. C. > resumption, the Government was entitled to oust. plaintiff from the 
1927. possession.of.those lands. : 
aw 


The answer depends on the legal effect of thé ‘finding on Issue . 
The Secretary-of `, 
State for India in: No..2. 


Council Both:the Courts below have answered it -in the plaintiffs favour, 
Girjabai, = the -District . Judge, on the ground that he was . bound by the.. deci- 
Lord'Sinha. sion of the High Court, Gururao-Shrinivas v. The.. Secretary of State 


E Jor India in Council (1) (then under appeal to this Board and . 
subsequently reversed), and the High Court on the ground that the 
judgment of this Board in Secretary of State for India v. Laxmibat (2) 
though it reversed the decision in Gururao Shrinivas v. The 
Secretary of State*for Indis in Counsil (1) had not decided this 
particular ` point, with’ regard to which the High ‘Court was” of *: 
opinion that decisions of that Court hai established thé law inthe- 
manner-co.itende1 for o1 behalf of the plaintiff. ` One of the learned 
Judges,-Mr. Justice Fawcett, expressel his- personal dissent from 
that view of the law; but considered himself bound-by previous deci- 
sions of the High Court. 

It is necessary, therefore, to consider what are the incidents 
of asaranjam grant, and how far the’ same can be gathered from 
statutes.or judicial decisions, in the absence of the deed of grant. 

But before doing so their Lordships think it necessary to deal 
with'two “points argued: by Mr. Dé Griyther on the-respondent’s 
behalf :—: 

1. "T'håt the’ onus of proof lias been’ wrongly placed oi the’ plaintiff, ’ 
who} ‘havirg been ‘dispossessed, was entitled’ to succeed’ unless the 
Government affirmatively proved its own title to the lands in question: l 

The plaintif accepted the“onus or thē'issues™ as they` were ‘fram- 
ed: Evidence was‘gone into on that basis, and the parties proceed- 
ed'to“trial- evidently: on the’ assumption that“ the ‘plaintiff ‘could’ ` 
derive title only in one or other of the ways mentioned in‘paragraphs *, 
2 and 3 of: the.plaint: But-for-that, the -procedure might have:been 
different in-many respects,;and appears- to: their Lordships too late - 
to raise any such’ question at this stage. ae 

Their Lordships:would further observe:that no basis of title other : 
than these mentioned ‘in -paragraphs‘2 and 3 of ¿the plaint has- up-to- 
the last been suggested oa behalf of the plaintiff; 

2. -The second point was.that the -village:, papers,- kept, by the 
village officials, having entered the name of the. Vinchurkar-asi 
Khatedar in.respect ofthe lands in suit,-this ..must be:taken to-have 
been acquiesced in and acoepted by the Collector on. behalf. `of “the; 

{G(r L. R. 4reBamiz: 40831. (2) (1922¥ L.R. 50 l; A- 4g: 
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“Government, and it amounfed in`effect to a new agreement for a 
permanent tenancy, which remained uñaffected by’ the subsequent 
resumption of the sarazjam, This isa new case not suggested till the 
last moment, and even if theif Lordships were inclined to entertain 
it (which they are not) it seems to have little foundation in fact. 
The position of the saranjamdar enabled him to have complete con- 
trol over the management of the village and’ the village officials, and 

` there is no reason to assume that these entries, or the papers them- 
selves, were in any way brought to the cognisance `of, or acquiesced 

` in, and much less sanctioned by the’ Collector. 


: It is.no.doubt correct. to say, as Mr, Justice Shah -does, that 
_ “ the fact that the Saranjamdar is in a sense a. life tenant does 
_ not alter. the ordinary. incidents.of a, grant by . way ‚of. saranjam.” 


But what,..those ordinary. incidents are, must be ascertained, when 


> there is .no deed:of grant, .forthcoming,,.from (a) the:-evidence, if 
~ any, in,the case;; (4),.from legislative: enactments ; and (c). from 

judicial decisions, Failing. all these, . there would, .be...nothing else 
but general. principles of law to, apply. 


“ Now we” find’ from ` Wilson’s ‘Glossary -that -amongst’~the 
“Mahrattas ' the term ‘“Saranjam” was applied spécially :to a 

` temporary assignment of-revenue from Villages or -lands for ‘the 
suprort’of troops or for personal military service,- usually forthe 
life of the grantee ; also to grants made to persons--appointed’ to 
< civil offices of the State -to enable-them to maintain their dignity, 
wand to grants for charitable purposes. These.were: neither. trans- 
f«ferablecnor- hereditary; and were heli:at -the .. pleasure .of _the 
“Sovereign.” They-were~ divided into--two _ classes,.. viz. o(a) grants 
of-revenue ‘only, 7. ¢.,- of -the:royal.share of the produce .of the 
lands comprised: .in the grant, and!(4):grants:of the soil itself. It 

v would-seem,-to follow. from the nature.:of. saranjams: that whether 
«“they were grants ofthe soil itself. or of the revenue only of. specified 
“slands, they could not: and:were not: meantsto.interfere ,with rights 
in those lands existing previously to-and .at the. time of the grant. 
i Tf andso: far as - there : were occupancy: tenants on those lands, 
they would « retain their: right.10f . possession (whether #t. can be 
-called ownership .or not is‘ immaterial); But subject .to. spaying . the 
assessed land-revenue (f. ¢.,:-the -royal share, of the. produce). pay- 
able before the: grant-to :the „Government and. afterathe grant to 
“sthegrantee, : On principle, -the grantee-would not;.unless specially 
r auth orised;-be able: to, convey a- title.” larger “thans.his own.. He 
could not convey a permanent title to.. any portion of. the. land, 
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either by sale or by lease. Such sale or, lease might be good as 
against himself but would be void as against the grantor, 

Inthe case of grant of the soil itself, it has been decided 
by this Board that, on the grant coming to an end, the Govern- 
ment representing the original grantor is entitled to resume 
actual possession, [Secretary of State for India in Council v, 
Laxmibai (1)]. But itis urged that in the case of the other kind 
of grant, Government can take back only what it granted, viz. 
the royal share of the produce ; in other words assess the land 
revenue payable in respect of the land, but it cannot interfere with 
the possession of the grantee. This woull be quite consistent 
with principle, if the grant made the grantee a charge-holier 
pure and simple. But if the grant also conveys by implication or 
otherwise the right to take possession of the land itself under 
certain circumstances, it is difficult to hold that though the charge 
might come to an end the possession taken under and by virtue of 
that charge should still continue, or, as Mr. Justice Fawcett put it, 
that the incident should survive the grant. 

There is no legislative enactment which is applicable in the 
circumstances of this case. The Saranjam Rules of 1898 do not 
apply proprio vigore as this saranjam was resumed in 1892, and 
even if they can be held to be merely declaratory of the previous 
law, they do not throw any light on the question ‘under 
consideration, 


As regards judicial decisions, those with regard to7zn’ ams do 
not seem to be necessarily applicable. The word i% am is some- 
times vaguely applied to all grants of revenue-free land, without 
reference to perpetuity or any specified conditions. But it would 
be unsafe to apply toa peculiar grant like the Mahratta saranjam 
rules which were held applicable to grants in perpetuity. 

Mr. Justice Shah refers to what he callsa “long course of. 
decisions” in Bombay as establishing two propositions. The fifst 
is admittedly overruled by the decision! of this Board in Secretary 
of State v. Laxmibai (1), His second is that in the case of a 
saranjam grant of the royal share of the revenue, it is open to the 


. grantee to make the best use of the grant for his own benefit, 


i. é., to appropriate the lands to his own use, subject to the pay- 
ment of the royal share of the revenue and to create rights of occu- 
pancy in his own favour or in favour of third parties. 

On examination it appears that there are only three decisions 
which directly bear onthe point,. viz, Ramchandra ‘Mantri y, 


(G) (922) L. R. 50 l. A. 49. 
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Venkatrao (1); Ganpatrav Trimbak Patwardhan v. Ganesh Baji 
Bhat (2) ; and Hari Sadashiv v. Shaik Ajmudin (3). 

In the first of these cases Mr. Justice Melvill said at p. 608 3— 

“The Saranjamdar may deal with all unoccupied lands as may 
be best for the purposes of revenue, and may either cultivate them 
himself or through tenants. ” 

And it was observed by Batchelor, J., in Baliani Ramchandra 
y, Secretary of State (4), that since Mr. Justice Melvill’s judgment in 
1882 the law in Bombay has always been that a grantee of the 
“revenue is entitled to make such profit as he can out of -the un- 
occupied lands, 

But this is very far from holding that the right to make such 
profit survives the grant and continues. after the grant has been 
resumed, : i 

This construction was, however, placed on Mr. Justice Melvill’s 
words quoted above in Ganpatrav Trimbak Patwardhan vw. Ganesh 
Baji Bhat (2), where Sargent C. J., after quoting the passage from 
Mr. Justice Melvill’s judgment in Ramchandra Mantri v. Venkatrao 
(1), paraphrased it as follows :—‘‘Or, in other words, that the Saran- 
jamdar may acquire occupancy rights which............remain un- 
affected by the resumption of the saranjam, except as to the assess- 
ment thenceforth payable to Government.” 


These observations were not necessary for the decision of 
that case, and their Lordships are unable to agree that the language 
of Mr. Justice Melvill in Ramchandra Mantri v. Venkatrao (1) bears 
the meaning or has the effect attributed to it by Sargent, C. J. 


_ The same observations would apply to the case Hari Sadashiv vV. 
Shatk Ajmudin (3). The Government was nota party to either of 
these cases, and the lands in dispute were held on the evidence 
in both cases to be the private property (skeri lands in the one 

“case and mirasi lands in the other) of the grantee. Their 

Lordships are therefore unable to hold that there is any long 
course óf decisions inthe High Court of Bombay laying down 
with regard to saranjams of this nature the broad rule 
enunciated by Mr. Justice Shah—that the grantee would be 
entitled to create in his own favour oecupancy rights in lands 

l unoccupied at the time the grant was made or- held by others 
then but forfeited on one ground or another during the subsis- 
tence of the grant. f 


(1) (1882) 1. L. R. 6 Bom. 598. (2) (1885) I. L. R. 1o Bom. 112. 
(3) (1886) 1. L. R. 11 Bom. 235, (4) (1908) I. L. R. 32 Bom. 432, 
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The question whether he could create such Tights in favour 
of third persons by virtue -of the powers of management above 
referred to does not arise in this case, and their Lordships refrain 
from expressing any opinion upon the point, But their Lordships 
hold that he could not create such rights in his own favour, and 
that when the saranjam was resumed, the Government became 
entitled to resume not only the land revenue, but also all the 
rights and benefits that the grantee had secured by virtue of 
his grant. 

Their Lordships will humbly advise His Majesty that this 
appeal should be decreed with costs and the piunnia suit 
dismissed with costs in both the Courts in India. 

The Solicitor, India Office : Solicitor for the Appellant, 

T. L. Wilson & Co.: Solicitors for the Respondent, 


K. J. R. Appeal allowed. 


APPELLATE CIVIL. 


Before Sir George Claus Rankin, Knight, Chief Justice, 
and Mr. Justice D. N. Mitter, 


THE GREAT INDIAN PENINSULAR RAILWAY 
‘COMPANY, LTD 
v, 


JESRAJ PATWARI AND OTHERS* 


Burden of proof—Loss of part of consignmeni— Risk oe Form B— — Railway 
Company, liability of. - 


In the Risk Note B, a limit is put upon the general liability of the Raifway 
Company, The general liability is not the liability known to English Common 
Law as the liability of a common carrier, but is the liability of a bailee as defined 
in sections 152 and 161 of the Contract Act; in other words, the Railway Com- 
pany is not an insurer but is under the duty of taking a certain measure of reason- 
able care. The purpose of Risk Note B is to provide ‘that notwithstanding there 
may have been a breach of the duty to take reasonable care, the Railway Com- 
pany shall not be liable for certain things except in certain special cases, ` 


* Appeals from Appellate Decrees Nos. 1123 and 1124 of 1924, against the 
decrees of Babu Basant Kumar Pal, Subordinate Judge of Bogra, dated the 5th 
March, 1924. affirming those of Babu Banku Behari Bhaduri, Munsiff, znd Court, 
pi Bogra, dated the 13th August, 1923. 
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The Railway Company seeking the advantage of the guarantee that they will be 
held harmless for certain things, must have the duty, in the first instance, of bring- 
ing themselves within the‘language of that guarantee, and prove, unless it is ad- 
mitted, that there has been a loss, The Company should at least show that the 
goods dre rot then and therein the control of the Railway Administration, so that 
they might have been delivered to the proper consignee, 


Appeals by the Defendants. 


Suit for compensation for non-delivery of part of consignments, 
The material facts appear from the judgment. 


Babus Surendra Nath Guha and Ramendra Mohan Majumdar 
for the Appellants. 


M+. Sarat Chandra Ray Chowdhury, Babus Biraj Mohan 
` Majumdar and Santi Kumar Ray Chowdhury for the Respon- 
dents. 


The judgments of the Court were as follows : 


Rankin, C. J :-—This is an appeal by the ‘Great Indian Penin- 
sular Railway Company Limited against a decree whereby they have 
been ordered to pay compensation to the plaintiff in respect of non- 
delivery of part of two bales of piece-goods. It would appear that 
the goods in question were forwarded in two consignments delivered 
to the Great Indian Peninsular Railway Company at the Victoria 
Terminus in Bombay in November and December respectively of 
1920, For the present purpose it need only be stated that these 
goods were consigned upon the terms of the Risk Note B—a form of 
note approved by the Governor-General in Council under section 72 
of the Indian Railways Act (IX of 1890). 


The first question which has been raised by the Railway Com- 
pany in this appeal has reference to the point decided against it in 
the lower Court that the Risk Note B is not applicable to the case. 
The contention that the Risk Note is not applicable to the case 
atises out of the circumstance that the person who actually tendered 
the goods to the Railway Company for carriage signe his name on 
behalf of C. Karnani in the place provided for the signature of the 
sender. The Courts below have held that as it is not shown that he 
had authority of the sender to sign his name theRisk Note is invalid 
and does not apply in the present case. ‘That contention which is 
of great importance to the Railway Company and which no doubt 
accounts for this matter being brought before this Court I do 
not think it necessary to decide. I will only say that it seems to me 
that there is much to be said on behalf of the Railway Company 
before such a contention can be accepted. I pass from that matter 
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Cit, ` because, i in my judgment, that important question does not-arise at 
1927. all. We ought not, therefore, to decide it. 
Netty * 


The Great Indian ‘ “Assuming that Risk Note B applies, the learned Advocate for. 
Peninsular Railway the. respondent .contends that the judgment of the lower appellate 
Company, Lid. Court is right in this respect that the burden was on -the Railway 
Jesraj: Patwari. Company, independently altogether ofthe exception clause in.the 
Rankin. ¢ c. 9. form, to show that there had been a loss of part of these two bales 
—— in. the present case. Now, when one turns to Risk Note B, one 
finds that it is a limit put upon the general liability of the- Railway 
Company.. That-general liability is- not the liability knewn to 
English Common Law as the liability of a common carrier, but is 
the. liability of a bailee as defined in sections 152 and 161 of the 
Contract Act; in ‘other words, the Railway Company is not an insurer 
but is under the duty of taking a certain measure of reasonable 
care. The purpose of Risk Note Bis to provide that notwith- 
standing there may have been a breach of the duty to take reason- 
able care, the Railway Company shall not be’ liable for certain things 
except in certain special cases. "The form says that the Railway 
Company shall net be legally liable for the following things or any 
of them, namely, “any loss, destruction, or deterioration of or 
damagé to the said consignment.” There is an exception which 
does not apply in the present case at all because to come within 
that exception there must be “ a loss of a complete consignment or 
of one or more complete packages.” But although that éxception 
does not inthe present case apply the language of it throws some 
light ‘upon the “meaning of the previous words in the form—upon 
the meaning, in particular, of the words “ any loss ” in the previous 
part of it. The exception speaks of a loss “ due either to the wilful 
neglect of the Railway Administration, or to theft by or to the wilful 
neglect of its’ servants,” and so forth. It is clear, therefore, that as 
the. word ‘‘ loss ” is used in the form there may bea loss although ` 
it is caused: by theft of the servants of the Railway Administration or 
` its agents, and there may -be'a loss although it is due to wilful 
neglect of the Railway Administration itself. 

- We have, therefore, to apply in the light of the language used 
inm thé exception the phrase “any loss, destruction or deterioration 
of, or damage to, the saiel Consignment.” If the: plaintifi’s claim 
were for damages for the Railway Company’s damaging the con- 
signment, damages for the deterioration of the goods comprised in 

e the consignment or damages for the destruction of the consignment, 
then prima facie the contract itself would be a complete answer 
and the plaintiff could not get on-at all. unless he- got-on under 
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the exception clause. The plaintiff's claim in the present case is 
for damages for no rdelivéry of ‘part ‘of the coasignmeats and the 
questions arise, first whether it is necessary that- it should be shown 
that there has, in fact, been a loss‘of ‘part .of the coasignaménts a 1d; 
secondly, whether the bur len of showing that there has been a loss 


is on the Railway Company or on the plaintiff. Both these ~ 


matters are covere! by decisions of coufts co-ordinate with 
this Court. ‘The form says that the Railway Company is to be 
“harmless and free from all responsibility for any loss,” aid, there- 
fore, it is prima facie for the Railway Company to bring itself within 
that warranty. It is not necessary in the present case to éndeavour 
to define what circumstances would come under the the word “loss.” 
If, for example, the Railway Company by negligé ice or mistake 
had parted with the goo ls to wrong consignee I am very far from 


holding that that would not be “los?” wittfin the meani.g of the sec-. 
tion. Ifthe Railway Company otill had the goods under its control’ 


and could have produce them or if the Railway Administration had 
converted them to its ow: use as distinct from some servant of theirs 


converting them in wrong of his masters to his own use, again it. 
would not appear that the circumstances would -be covered by the. 


phrase’“ any.loss”. It is, however, necessary for the Railway Com- 
pany, to get the benefit of this warranty, to show that the 
goods are lost, at least to show in the first instance that the 
goods are not then and there in the control of the Railway Adminis- 
tration, so that they might have been delivered to the proper con- 
signee. Ih my juigment, therefore, 0.1 both the propositions—the 
necessity of showing that there has been a loss and. that the initial 
burden of proof is on the Railway Company the cases which I shall 
now refer to have to be followed. : 

The first case is the case of Ghelabhai Punsi v. The Bast Indian 
Railway Company (1), which was a decision of Chief. Justice Sir 
‘Norman Macleod and Mr. Justice Shah. That case proceeds upon 
certain English cases and upon a previous Bombay case decided: by. 
Mr, Justice West in 1883. It definitely lays down the principle 
that the burden is on the Railway Company to show that the. goods 
have been lost. Mr. Justice Wests language is this: “The 
natural presumption under such circumstances is that all: the 
goods arrived, and that the Railway Company was ina position 
to deliver them.” The reasoning of that case is followed: by 
a Division Bench of this Court. presided over by Mr. Justice 
Suhrawardy and Mr. Justice Page in the case of Bast Indian Rail- 

(1) (1921) I. L. R. 45 Bom. 1201. 
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Civiu, way Co. v. Jogpat ‘Singh (1), and it was this case which was really 
1927. in the mind of the lower appellate Court which decided the present 
ww 


The Great Indian C2S¢. Again in the case of Messrs. Gopiram Behariram iv, Agents, 
Peninsular Railway ast Indian Ry. and O. and R. Ry. (2), Acting Chief Justice 
Company, Ltd. Ghatterjea and’Mr, Justice Cuming held that “before the plaintiff 
Jesraj Patwari, is called upon to prove that the goods were lost by the wilful neglect 
Rankin, C. g. of, or theft by, the Railway servants, it must be shown that the goods 
T have been lost ; and unless the fact of the loss is admitted by the 
plaintiff, the onus is, in the first instance, on the Railway Adminis- 
tration to prove that the goods have been lost and it will be then 
for the plaintiff to show that the loss was due to the wilful neglect of, 
or theft by, the Railway servants.” That statement of law does not 
take account of the fact that the exception clause in Risk Note B, 
as it then stood, covered cases only where a complete consignment 
or package part of the consignment had been lost. Otherwise, it is 
in entire agreement with the other cases I have cited. - 

We have to consider whether we should depart from these autho- 
rities. In my judgment, it must be that the Railway Company seek- 
ing the advantage of the guarantee that they will be held harmless 
for certain things must have the duty, in the first instance, of bring- 
ing themselves within the language of that guarantee. 1 have con- 
sidered whether the reasoning in the Bombay case and in the subse- 
quent cases in so far as they proceed upon English cases and the 
Indian cases prior to the-Indian Railways Act of 1890 should be 
dissented from on the ground thatprior to 1890 in India and up to 
present time in England the liability of a Railway in respect of goods 
in the absence of a special agreement would be that of a common 
carrier. No doubt, in these circumstances, it is easier to say that 
the burden of proof is, in the first instance, on the plaintiff. It 
seems to.me, however, that where the general liability of a Railway 
Company is merely that of taking a certain measure of reason- 
able care it is still correct to say that prima facie, until certain 
other facts are proved, the Railway Company taking reasonable care 
of goods would have them at the end of the journey to deliver to 
the consignee. Even although the Railway Company is not any 
longer a common carrier in India it isin my opinion, still right to 
say that the Railway Company, to get the benefit of the special 
contract in this Risk Note, must bring itself under the terms of the 
warranty and prove, unless it is admitted, that there has been a loss. 
In my judgment, this consideration concludes the-present appeal. 


(x) (1924) I. L. R. 51 Cale. 635. 
* (2) (1925) 30 C. W. N. 209. 
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It has been pointed out that in the trial Court not much atten- 
tion appears to have been paid to this particular point. It is not 
shown to us, however, that in the plaint there was any admis- 
sion that the goods had been lost and the form of the issue is such 
that the Railway Company is not entitled to assume that it did not 
have to prove that the goods had been lost. No doubt, the point in 

, many cases—and probably in this case—is a purely technical one. It 

. may well be that the Railway Administration would have had no 
difficulty at all in showing that at the time these goods should have 
been delivered they were lost to the Railway Administration. The 
Railway Company must remember when 
under this Risk Note what the. law is. They must take proper 
measures to show at all events that the goods were lost to the Rail- 
way Administration at the time when they to have 
been delivered. 

In my judgment, that being so, this appeal fails and must be 
dismissed with costs. 

This judgment governs Appeal No. 1124 which is also dismissed 
with costs. s 

Mitter, J. I agree. 

A.T, M. 


ought 


Appeals dismissed. 


Before Mr. Justice M. N. Mukerji and Mr. Justice D. N. Mitter. 


ARUNADOYA CHAKRABARTY AND OTHERS 
v. 


MAHAMMAD ALI AND OTHERS,* 


Ejectment, suit Jfor—Maintainability o _— Abandonment-— Purchasers of part 
of jote— Death of one of the purchasers pending suit—Heirs not substituted— 


Suits for damages and for ejectment, distinetion between— Parties defendants 
in ejectment suit, 


“Appeal from Appellate Decree No. 2200 of 1924, against the decree of Babu , 
Tej Chandra Mitra, Subordinate Judge of Mymensingh, dated the 28th June, 1924, 
reversing that of Babu Sharat Chandra Mukherjee,Munsiff, 3rd Court, of Kishore- 
gunj, dated the goth April, 1923. i g 
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. -An action for damages against oneor some of several joint wrong-doers is 


. : . . . ® s. e . . 
„maintainable. Such an action, however, is entirely. distinct from an action in 


ejectment. The cause of action in the former, is the injuty sustained, while in that 
of latter, is the detention of the property. The two causes of action are essentially 
distinct. 


The principles governing the rule of joinder of defendants in an action for 
ejectment are mainly two ; first, if any of the persons in possession is left out, he 
remains in ‘possession as not being affected by the decree, and the decree as one 
in ejectment and for possession becomes infructuous because the persons ejected 
as being bound by the decree can always come in under the person who remains in 
possession ; and, secend, there is a certain amount of risk involved in not making 
the persons in actual possession defendants, for in execution of the decree, per- 
sons may happen to be turned out who may then bring actions against the plain- 
tiff for wrongful dispossession, not being bound by the decree, In a case, 
where the plaintiff has alleged in the plaint that a person is in possession, and 
there is no question of any particular share of which he may be in possession, 
it is not possible to apply the principle embodied in the first part of the rule stated 
in Cole on Ejectment pages 84 and 85, namely. ‘‘ If the name of any tenant 
in possession be omitted asa defendant those parta of the premises which are 
in his occupation cannot be recovered in the action.” ` f 


For the application of the rule that in an action in ejectment all persons in pos- 
session should be impleaded as defendants, there is no distinction in principle 
between the cases of trespassers and of tenants who claim to hold undera title, 
because ’all actions in ejectment proceed on the assumption that the plaintiff has 
title and hence the right to possession, and that the defendant has none 


The plaint in a suit for recovery of khas possession of certain lands on 
declaration of plaintiffs’ maliki right thereto, stated that one R held an 
ordinary raiyati jote which he afterwards abandoned. Defendants Nos. 1 to 3 
were the heirs of R, Nos 4 to 6 were purchasers of pait of the jote from R and 
defendants Nos. 7 to 8 were sub-tenants. Defendant No, 6 died pending suit 
and his heirs were not brought on the record. On objection as to maintain- 
ability of suit : di 

Held, that the suit was not maintainable in the absence of heirs of defendant 
No. 6. 


‘ 


Appeal by the Plaintiffs. ; 
The other facts appear from the judgment. 

Babu Urukram Das Chakravarti for the Appellants. 

Babu, Surja Kumar Guha for the Respondent who appeared. 


° i 
C. A, V. 


The following judgment was delivered : 


This appeal arises out of a suit which was instituted by the 
plaintiffs to recover khas pọssession of certain lands on declara- 
tion of the plaintiffs’ maliki right thereto. The plaintiffs’ case was 


` 
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that one Rahamat Sheikh held an ordinary jote, that he abandon- 
ed the same and went gway from the village without making any 
arrangements for payments of rent of the jote and that the plaintiffs 
wanted to take possession of the lands but were resisted by the 
defendants. Of the defendants against whom the suit was instituted 
only one viz: the defendant No. 5 filed a written statement and 
contested the suit. The substantial defence of the defendant No. s 
was that Sheikh Rahamat’s sons sold a portion of the lands to the 
defendant No. 5 and his brothers (one of whom was the defendant 
No. 6) in 1316, that since the said sale the defendant No, 5 and his 
brothers have been in possession of the lands which they had 


purchased, and the heirs of Sheikh Rahamat were in possession of 


the remaining lands of the jote. The defence thus put forward :was 
that there was ‘no abandonment but only a transfer of a part’ of 
the holding, 

The trial Court found that there was a complete abandon- 
ment of the holding and decreed the suit except as against the 
defendent No. 6 who died during the pendency of the suit. He 
found that the defendant No. 6 had left a mother who was alive, 
and though the latter was not brought on the record as the heir of 
the defendant No.6 the suit would not fail, The defendant No. 
5 appealed from this decision. The Subordinate Judge framed 
three questions for determination: rst. Is the suit maintainable 
against the other defendants without making the legal representa- 
tive of the deceased defendant No. 6 parties to the suit; 2nd. 
Was there any abandonment of the holding held by Rahamat 
and his successors; and 3rd. Are plaintiffs entitled to Khas 


possession, He did not determine the 2nd and the 3rd questions” 


as his answer to the rst question was in the negative. The suit 
was therefore. dismissed. The plaintiffs have then appealed to 
this Court. f 

The suit as framed in the plaint was against the heirs of :Raha- 
‘mat Sheikh who were the defendants Nos. xı to :3, the purchasers 
who were the defendants Nos. 4 to 6, and the sub-tenants the 
defendants Nos. 7 and 8. It was, as has been already stated, a 
suit for Khas possession. a i 

The maintainability of the suit in‘the absence of the heirs of the 
defendant No. 6 has been sought to be justified on the footing of 
the liability of joint wrong-doers, it being urged that itis a joint and 
several liability. In‘actions for damages ‘joint wrong-doers may 
be sued jointly or severally. The principles. relating to these 
actions are well settled. In Pollock on the Law-of Torts, roth 
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Édition p. 206 they are stated thus: “ Where more than one per- 
son is concerned in the commission of a wréng the person wrong- 
ed has his remedy against all or any of them at his choice, Evéry 
wrong-doer is liable for the whole damage, and it does not matter 
whether they acted, as between themselves, as equals, or one of 
them as agent or servant of another. There are no degreés of 
responsibility, nothing answering to the distinction in criminal law 
between principals and accessories. But when the plaintiff in 
such a case has made his choice hé is concluded by it. Aftér 
recovering judgment against some or one of the joint authors of a 
wrong he’ cannot sue thé other or the others for the same 
matter, even if the judgment in the first action remains unsdtis- 
fied. By that judgment the cause of action ‘transit in, żem 
judicatum’ 'and is no longer available. The reason of thé rule is 
stated that otherwise a vexatious multiplicity of actions would bé 
encouiaged. à As regards joint torts it is said in Addisén’s Law of 
Torts 8th Edition p. 44: ‘All who aid or counsel, direct ör join 
in, the commission of a tort are joint tort:féasors. ‘If. divers 
do.a trespass it is joint and several at the will of him to whom thë 
wrong is done’, that is to say, he can sue any one or more of 
them at his- election, ‘and those who are sued Cannot insist on 
having the others joined as deéfendarits” In Thurman v. 
Wila (x) and other cases it was settled .that an accord 
and. Satisfaction by one wrong-doet for the whole injury done 
discharges _ all the ‘wrong-doers. A _réléase, thétéforé, given 
of the whole cause of action to oné ` discharges the others thé 


-reason being that the cause of action being one and indivisible somè 


having been released all persoris otherwise liable thereto are consé- 
quently released : Cocke v. Jennor (2). But a covenant of agiee- 
ment not to sue one of them is no defence to an action against the 
others ‘ution v. Eyre (3). If therefore while purporting to rè- 
lease one tort-feasor it reserves rights against another, it will bé cons-, 
trued as a covenant not to stie, and not 4 reldase:} Duck v, Mayen(4): 
Rice v. Reed (5). The rule for ‘construing such á docurént Was 
laid down in the case of Price v. Barker (6) where: it was held that 
in determining whether a document be a relédse or a covénatit not 
to sue thé intention of ‘the parties was to be cattied out, ‘and if it 


"+ (1) (2840) 11 Ad, &. E. 453. ; 
(2) (1604) Hob. 66, © (3) (1815) 6. Taunt. 289. 
(4) (1892) 2 Q. B. 511. š (5) (1900) 1 Q: By 54. 
(6) (1855) 4 E &B 760 (777). 
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preserved chashiuoh as such a right would not be preserved if the 
document were held to be a release, the proper construction where 
this was sought to be done was that it was a covenant not to sue- and. 
not a release. In King v. Hoare (1) Parke B authoritatively laid 
down—“These considerations lead us, “quite satisfactorily to our 
minds, to the conclusion, that where judgment has been obtained for 
a debt, as well asa tort the right given by the record merges the 
inferior remedy by action for the same debt or tort against another 
party.” See also Buckland y. Johnson (2) ; Brinsmead v, Harvison (3) 
and Kendall y, Hamilton (4). Brinsmead v. Harrison (3) settled the 
point that after recovering judgment against one wiong-doer, a plain- 
tif cannot sue the other for the same matter, even if the first action 
remains unsatisfied a proposition which was doubted before ‘them, 
‘Though section 43 of the Indian Contract Act i is not perhaps quite 
clear whether a complete adaptation of the English rule is intended, 
yet Ring v. Hoare (1) has been held to apply i in this country, both 
in respect of joint debtors and of joint wrong-doers, 4 fortiori 
thén, an action for damages against one or some of, séveral joint 
wrong-doers i is maintainable. 

Such an action, however, is age distinct from an action in 
ejectment. At common: law there were only two kinds of redress 
from actionable wrong. One was to take the law ‘into one’s own 
-hands of which it has been said thus: “It is‘only when the party’s 
lawful act “restores to him something which he ought to have, or puts 
an end to a state of things whereby he is wronged, or at least puts 
pressure on the wrong-doer to do him right, that self-help i is a 
true remedy... .The acts of this nature which we meet with in the 
law of torts are expulsion of a trespasser, retaking of goods by the 
rightful possessor, distress damage feasant, and abatement of nuisan- 
ces. Peaceable ‘re-entry upon land where there has been a wrongful 
change or POEs On is possible, but hardly occurs in modern’ ex- 
perience.” (Pollock onthe Law of Torts, roth'Edition` p. 189). 
Possession could be recovered from’ an early time, but in an action 
which was one of trespass‘in form only and in reality was a sort of a 
real action. ` Before the passing of the Common Law Prdécedire Act 
1852 (15 5 "& 16°Vict. C. 76) actions of ejectment were in point of form 
pure fictions and of these actions it is thug said i in Cole on Ejectment 
p.2: “The whole proceeding was ‘an ingenious fiction, dexterously 
conata so as to raise in every case the only réal question, viz., the 


(1) (1844) 13 M and W. 494, PE 
(2) (1854) 23 L. J. C.P. 2045 15 C. B. 14500 
(3) (1871) L. R. Ex. Ch. 7 C, P>547e (4) (1879) 4 App. Cas. 504. 
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claimant's title or right of possession, and to exclude every other, 
and whereby the delay and expense of special. pleadings and the 
danger of variances by an incorrect statement of the claimant's title 
or estate were avoided. Butit was objectionable, on the ground 
that fictions and unintelligible forms should not be used in courts of 
justice ; especially when the necessity for them might be avoided by 
a simple writ so framed as to raise precisely the same question in a 
true, concise, and intelligible form, This has been attempted with 
considerable success in the Common Law Procedure Act, 1852.” 
1g and 16 Vic. C. 76 S. 168 directed that “Instead of the present 
proceeding by ejectment a writ shall be issued, directed to all the 
persons in possession by name and to all persons entitled to defend 
the possession of the property claimed, which property shall be des- 
cribed in the writ with reasonable certainty. The Act of 1852 practi- 
cally retained the old form of action, divested of the fictions on 


-which it depended. As regards .the parties to be made defendants 


in an action of ejectment the following is what is said in Dicey’s 
Parties to-an Action pp. 494 and 497. “The persons to be made 
defendants in an action of ejectment, i. e., to be named in the writ, 
are all the tenants in possession of the land etc., sought to be re- 
covered:....:......The persons to be named in the writ are, therefore, 
all the tenants in possession i. e. every person who occupies as tenant . 
or undertenant (or as owner), any part of the PTOPErty...eeerreeeeAll 
the persons in actual occupation of the land claimed, must, as 
already pointed out, be named in the writ:and made defendants,” 
In Cole on Ejectment p. 75 it is said: “The general rule on this 
subject is, that the action should be brought against aX the tenants in 
possession i. e. every person who occupies, asa ‘tenant or under- 


-tenant, any part of the property : Doe d. Smith v. Roe (1) ; Doe d, 


Williamson v. Roe (2); Doe d. Lord Darlington v. Cock (3) ; Doe d. 
Turner v, Gee (4).” In every case however regard must be had to 
the circumstances e. g’éwhere the real intention of the action is to 
turn out the tenant and not the sub-tenants and the sub-tenants .are 
numerous the latter need not be joined: Glen v. Herring (5). Ifa 
person in possession but not claiming through the defendant is 
not sued-but ejected he may have the judgment set. aside on being 
added as a party : Minet v. Johnson (6). 


The cause of ‘action in an action for damages is the injury 


(1) (1836) 5 Dow! 254. y ë (2) te Moore 493- 
(3) (1825) 4 B. and C. 259. (4)- (1841) 9 Dowl. 612. 
(5) (1905) « K. Be 152. (6) (1890) 63 L. Te 507 C. A. 
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sustained, while in that of action for ejectment is the detention of 
the property. The two causes of action are essentially distinct, 
and the principles applicable are radically diferent. 

In Hal,bury’s Laws of England Vol. 23 p. roz the principles 
are summarized thus: Para. 179,—“ The proper defendant in an 
action of tort is the wrong-doer or the person who is liable for the 
acts of the wrong-doer or to, whom the liability for the injury has 
passed. If several | persons jointly commit tort they may all be sued 
jointly for such tort, or any one or more of themh.‘may be sued 
separately, and if one of several wrong-doers is thus sued the 
plaintiff cannot be obliged to join any of the others as co-defendants.” 
Para, 180,—“ In an action brought for the recovery of land, -all’the 
persons who are in possession should in general ‘ibe joined as 
defendants.” l 

The principles governing the rule of joinder of' defendants in an 
action for ejectment are mainly two; first, if any of the persons in 
possession is left out, he remains in possession as not being affected 
by the decree, and thé- decree as one in ejectment and for possession 
becomes infructuous because the persons ejected as being bound 
by the decree can always come in under the person who remains in 
possession ; and second, there is a certain amount „of risk involved 
in not making the persons in actual possession defendants for in 
execution of thie decree persons may happen to be turned out who 
may then bring actions against the plaintiff for wrongful disposses- 
sion, not being bound by the decree. 


If may however happen that the existence of a person in 
possession is not known to the plaintiff and so he is omitted, or one 
who is not in possession is wrongly impleaded in the action. 
In cases such as these as observed in Cole on Ejectment pp. 84-85 

sesse“ If the name of any tenant in possession be omitted as 
a x defendant those parts of the premises which are in his occupation 
cannot be recovered in that action. On the other hand, if the 
‘name of any person be inserted as a defendant, who is not actually 
a tenant in possession of any part of the property claimed, it will 
probably be necessary to obtain a Judge’s order to amend the writ 
by striking out his name and to amend the writ accordingly.” Ina 
case where the plaintiff has alleged in the Dlaint ° that a person is in 
possession, and there is no question of any particular share of which 
he may be in possession, it is obvious that it is not possible to 
apply the principle embodied in the first part of this rule. 

For the application of the rule that in an action in ejectment 
all persons in possession should be impleaded as defendants there 
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is no distinction in principle between the cases of trespassers and 
of tenants who claim to hold_under a tifle, because all action in 
ejectment proceed on the assumption that the plaintiff has title 
and hence the right to possession and that the defendant has none. 
The rule that all persons in actual possession should be joined as 
parties has been recognized in this country, upon goood authority : 
Banut v. Narsingrao (1); Kali Narayan Roy v. Haran Chandra 
Ghose (2); Sarat Kamini Dasi v. Chaitanya Charan Prohoraj (3); 
Siddik Ahmed Kerani v. Azizar Rahaman Khan (4). The principle 


that a suit will not be entertained where no effective decree can be 


passed initis well recognized ; Haran Sheikh v. Romesh Chandra . 
Bhattacharjee(5). 

The result then is that the appellant’s contention ‘that the suit 
was maintainable in the absence of the heirs of the defendant 
No. 6 must fail, There has however been no investigation on the 
question as to whether the mother of defendant No, 6 is in 
Possession and if so whether she is not in possession of any 
specific plot out of the land in suit. In view of the exceptional 
nature of the case in which the said defendant has left only a 

mother surviving him we think the plaintiff should be given an 
opportunity of establishing that the said widow may very. well be 
left out, on an investigation held on the lines indicated in the 
judgment of this Court in Sarat Kamini Dasi y. Chaitanya 
Charan Prohoraj (3). 

We accordingly set aside the decree of the lower appellate 
Court and send back the case to that Court so that the plaintiff may 
be given such an opportunity and that on giving the defendants 
also a chance of producing any materials in rebuttal that they may 
desire to dispose of the appeal in accordance with law. 

The appeal is thus allowed and the case remanded to the 
lower appellate Court. Costs of this appeal will abide the | 
result, i i i oe 
A. T. M. Appeal allowed : Case remanded, 


(1) (1906) I, L., R. 31 Bom. 250 (253). 

(2) (1920) 62 I. C. 714. (3) (1922) 67 I. C. 290. 
(4) (1926) 44 C, L. J. 557-0 

(5) (1920) 25 CW. N. 249, 
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Before Mr, Justice B. B. Ghose and Mr. Justice G. N. Roy. 
SURESH CHANDRA SAHA CHOWDHURY 
v. 


JOGENDRA NATH SAHA CHOWDHURY AND OTHERS.* 


Compromise decree—Suit to set aside—Civil Procedure Code (Act V of 1908), 
0. 32 R. 7m Leave of Court—Procedure—Ratification—Compromise unen- 
forceable against pea inor deriving any benefit, guèston 
as to. 


In a suit to set aside a decree that was made upon the compromise on the ground 
that it was in contravention of order 32 rule 7 of the Code of Civil Proce- 
dure, as .the plaintiff being minor, no leave of the Court fo enter into it 
was taken, itis not sufficient that the terms of the compromise were before 
: the Court. There ought to be evidence that the attention of the Court was 
directed to the fact that a minor was a party to the compromise and it should 
be shown by an order on petition or in some way not open to doubt that the 
leave of the Court was obtained : Manohar v. Fadunath (1). 


Before accepting a compromise affecting rights in immovable property filed 
by a guardian appointed under a certificate, on behalf of a minor, the Court 
should require the guardian to produce the consent of the Court by which 
he was appointed, to the filing of the compromise: Shkeonundan v. Kashi 
Kooer (2). 


Where the sanction of the District Judge was applied for and it was 
brought to the notice of the Subordinate Judge that fo sanction from the 
District Judge was obtained, the Subordinate Jiidge should caréfully consider 
the question whether the proposed compromise was for the beriéfit- of the 
infant. 


The spirit of rile 7, order 32 of the Code of Civil Procedure should be 
obséfved ånd nof the meré from. fi 

A certificated guardian of the minor plaintiff filed | a pétition on the 28th 
April, 1917, stating that the suit had been compromised in terms of the sole- 
nama filed therewith. It was stated in it, “ As this compromise is‘ very bene- 
ficial to the interests of the minor plaintiffs i in this suit, it is humbly and res- 
pectfully prayed that your Honour will be pledséd to grant permission for the 
filiig’ -of the solenama on behalf of the minor plaintiffs,” Upon this, an order 
wis miade “ On plaintiff No. 3’s (ie certificated guardian’s) pétition it is 
ordered that she bë oe to file petition of compromise on behalf of the 
minor plaintiffs Nos. 1 and 2” . 


*Appeal from Original Decree No. sZ of 1925, “igaäinst the decreé of Babu 
Hem Chandra Das" Gupta, Subdrdinate Judge of Dinajpur, dated“ the 15th July, 
1024. 

(1) (1906) L. R. 33 I A. 128 (131); L L, R. 78 All. 585 (589); 4 C, 
L. J. 6. . 

(2) (1874) 6 N. W. P. 179. 
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Held, that there was no sanction by the Court as the provisions of rule 7 
sub-rule (1) order 32 of the Code of Civil Procedure were not properly com- 
plied with. 

An act of ratification must be clear and distinct in order to bind an infant 
after his attainment of majority, 

In order to prove ratification by the minor (plaintiff) after attainment of 
majority, rent receipts granted by the mother of the minor after. attainment 
of majority, for self and certified guardian of minors namely, plaintiff and his 
minor brother, were produced in evidence : š 

` Held, that i in order to ratify the transaction, it. would not be enough to 
show that the rent was received by the Am-Mukhtear, but that the latter was 


` given the power not only to collect rent from teriants but also for ratifying con- 


tracts which their master could avoid. 


A compromise unenforceable against a minor cannot be treated as binding 
upon him on the ground that its being set aside would work hardship on the 
other party. Itisalso no ground for not setting it aside that it is impossible 
to place the parties in which they were when the compromise was effected : 
Sethuram v. Vasanta (1). 

Where a minor after attaining majority seeks to set aside a compromise under 
sub-rule (2) of rule 7, of order 32 of the Code of Civil Procedure, the question 
whether the minor derived any benefit from the: compromise or not is foreign 
tothe enquiry: Bhiwa v, Devchand (2). 

‘Appeal by the Plaintiff. 

Suit to set aside a decree made upon compromise on the 
ground that it was in contravention of order 32, rule 7 of the 
Code of Civil Procedure as also that the guardian did not obtain 
the permission of the District Judge under section 29 of ;the 
Guardians and Wards Act. 

The material facts appear from the judgment. 

~ Babu Ramoni Mohan Chatterjee for the Appellant. 

Dr. Sarat Chandra Basak, Babus Prokas Chandra Majumdar 
and Warayan Chandra Kar for the Respondents. 

The judgments of the Court were as follows : 

B. B. Ghose, J: The relevant facts with regard to this appeal. 
may be shortly stated thus :— 

There were two brothers Haranath Saha and Sambhu Nath 
Saha. Haranath had two sons - Govinda and Prasanna, and Sam- 
bhunath had one. son Sarat Chandra. The plaintiff is one of the 
three sons of Sarat Chandra described as Chhota Taraf.in the 
proceedings. The descendants of Govinda are the principal - 
defendants Nos. r, 2 and 3 called the Bara Taraf. The sons of 
Prasanna are proforma defendants Nos, 4, 5 and 6 inthe suit. 
These pro forma defefants have no connection with the matter 


(1) (gro) L L. R. 34 Mad. 314. (2) (1911) L L. R.-35 Bom. 322. 
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in controversy in this litigation. The plaintiff has one surviving 
brother Bhabesh, whosis proforma defendant No.8 and is des- 
cribed as a minor ia the plaint, represented by his certificated 
guardian and mother Ambica Sundari Choudhurani. There was 
a partition suit between the ancestors of the parties in 1907. A 
decree was made but itis unnecessary to state anything in detail 
about it. The plaintiff and his brother. were minors when their 
father died and their mother Ambica Sundari Choudhurani obtained 
a certificate of guardianship under Act VIII of 1890 for all of them. 
In the year 1914 Ambica Sundari Choudhurani as guardian and 
next friend of her minor sons brought a suit No. 523 of 1914 
for recovery of certain properties on the allegation that those pro- 
perties were allotted to the share of the plaintiffs under the pre- 
vious partition decree but from which they had been dispossess- 
ed. This suit was contested hy the principal defendants in the 
case and the suit dragged on for some time. There were other 
litigations between the parties which it is unnecessary to state in 
detail. It appears that the guardian of the infant plaintiffs in the 
suit of 1914 entered into a negotiation for the compromise of that 
suit along with other disputes between the plaintiffs and the 
defendants. As, for the purpose of compromise, it was necessary 
to make a transfer by way of lease of the property of the infants, 
the mother of the plaintiffs as certificated guardian made an appli- 
cation to the District Judge under section 2g of the Guardians 
and Wards Act for permission to grant a lease of some of the 
properties which were the subject-matter of the suit No. 523 of 
1914. With that object it appears that the plaintiffs’ guardian 
as well as the defendants in the suit made an application before 
the Subordinate Judge for an adjournment of the case and for 
certain other orders on the ground that they would pray for 
permission to file a petition of compromise. On the roth of 
February, 1917, the Subordinate Judge recorded the order that 
“the parties do file a petition of compromise -on or before the 
fixed date.” Onthe 16th of February, 1917, there was another 
order from which it appears that both’ the parties filed a joint 
petition for time for filing a petition of compromise. It was order- 
ed that “15 days’ time be allowed.” The next important order is 
dated the 3rd March, 1917, when the Court ordered an adjourn- 
ment for 14 days to file the petition ‘of compromise and it was 
further directed that the parties must understand that “ no further 
time will be allowed in future.” On the’ 17th of March, 1917 an 
order was recorded which is somewhat important in connection 
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k ”~ 7 
Civi with the controversy before us, It runs thus: ‘Parties again 
1927. pray for time to file the petition of compromise on the ground 
wor" $ 


Suresh Chandra that the permission for compromising the suit on behalf of the 
Saha Chowdhury minor plaintiffs has not yet been granted to the certificated guar- 
Jogendra Nath Saha dian by the District Judge of Pabna. The case is more than two 
Chowdhury years old and it is desirable that it should be disposed of as early 
B. B: Ghose, F. as possible. Time was granted twice previously to the parties for 
a the ` purpose and it is difficult to grant time repeatedly. However, in 

the interest of justice, I allow the parties an opportunity once again 

and adjourn the case to 28th April, 1917, for final disposal.” The 

District Judge however did not grant any permission for compromis- 

ing that suit or for granting any lease of the property of the 

minors during that period. On the other hand he asked for certain 

accounts and information which the guardian apparently did not 

supply to the District Judge. The next thing that the guardian 

did was to file petition on the 28th of April 1917 stating that the 

suit had been compromised in terms of the solenama filed there- 

with. It was stated in it, “ As this compromise is very beneficial 

to the.interestsjof the minor plaintiffs in this suit, it is humbly and 

respectfully prayed that your Honour will be pleased to grant 

permission for the filing of the solenama on behalf of the minor 

plaintiffs”, Upon this an order was made in the order-sheet: “On 

plaintiff No. 3’s petition it is ordered that she be permitted to file 

parition of compromise on behalf of the minors plaintiffs Nos. 

and 2.” Itis only necessary fo mention one fact with regard to the 

compromise in order to refer to certain arguments addressed 

before us. Itis to this effect, that the plaintiffs’ title to the land 

in suit was established ; but the property was granted in perpetual 

lea’e in two shares—8 annas were given to ‘the principal defen- 

dant No. r and 8annasto defendants Nos. 2 and 3. It was also 

provided that the plaintiffs should execute separate Pattas in 

favour of the said defendants within a certain petiod and that the. ° 

defendants would execute Kabuliats with regard to those ‘lands. 

It should be observed that plaintiff No. 3 was Ambica Sundari the 

mother and certificated guardian of plaintiffs Nos. 1 and 2, who, 

it is stated, also’ inherited a share’ of one of her sons who had 

died in the meantime. Thg present suit of the plaintiffs, shorn of 

all unnecessary statements of facts is for the purpose of setting 

aside the decree that was made upon the compromise on the main 

E ground that it was in contravention of order 32, rule 7 of the 

Code of Civil _ Procedure, nd also because the ‘guardian did not 

obtain the permission of the ‘District Judge under section 29 of 
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Guardians and Wards Act. Itis argued that the Court did not CIVIL, 
sanction the proposed compromise of the suit brought on behalf ay: 
of the plaintiff and his brother by their next friend. - S 


Suresh Chandra 
Various questions were raised in defence before the Subordinate Saha Chowdhury 


Judge and a large number of issues were framed which were Jogendra Nath Saha 
decided by-him and he dismissed the suit of the plaintif. The Chowdhury 
plaintiff is the appellant before us. It appears to us that the real B.B. Ghose, F. 
question to be tried in this case was whether the compromise B 
made in suit- No, -523 of 1914 was.in contravention of order 

32, rule 7 of the Civil Procedure Code, and was as such voidable 

at the instance of the plaintiff, who was then a minor and has 

since attained majority ; and, secondly, whether on attaining majo- 

rity, the plaintiff has ratified the compromise. . The learned Advo- 

cates on both sides agreed that those were the real points for 

decision in the appeal. The learned Subordinate Judge seems to 

have travelled beyond the main question to be tried in sucha 

‘case as this and entered into’ the question whether the original ` 

compromise was for the benefit of the minor or not. Certain 

matters of fraud also were alleged by the plaintiff by various per- 

sons concerned but that question has not been argued before us. 

We have, therefore, simply to see whether the ‘plaintiff is entitled 

to succeed in the appeal on these two questions. The law with 

regard to the subject has been laid down by the Privy Council in 

a, series of cases ; See Subramanian Chettiar v. Raja Rajeswara (1) 

and the cases there referred to. That case was decided with reference 

to section 462 of the Code of 1882. It should be mentioned here 

that there has been some alteration in rule 7 of order 32 of the 

present Code by the insertion of the words “ expressly rocorded in 

the proceedings” in sub-rule 1, and the words “so recorded” in 

. sub-rule 2, By these alterations the legislature has adopted the 

principle which was laid down by the Judicial Committee that the 

. “leave required,should be expressly given. 


The position, therefore, to my mind is this, that the rule by the 
new Code-has been made more stringent than what was laid down 
in section 462 of the old Code and i in’some cases before | the pass- 

„ing of the Code-of 1908. In the case of Sudvamanian Chettiar (1) 
their Lordships observed after referring to section 462 of the old 
Code‘as follows: “ Their Lordships. regard the provision mak- 
ing it necessary to obtain the leave of the,Court asof great impor- e 
tance to protect the interests of a minor. It clearly applies to the 
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compromise in questionin the present appeal. It may be well 
‘to quote the language used by Lord Macnaghten in Monakar 
Lai v. Jadunath Singh (1). ‘It is not sufficient that the terms of 
a compromise are before the Court. Thére ought to, be evidence 
that the ‘attention of the Court was directly called tothe fact that 
a minor was a patty to the compromise and it ought to be shown 
by an.order on petition or in some way not open to doubt that the 


leave of the Court was obtained.’ Reference may also be made to 


the more recent case of Gonesha Row v. Tuljeeram Row (2)? 

It-is contended on behalf of the appellant that the order that 
was recorded inthe present case is not a sufficient compliance 
with the provisions of the law as laid down by the Privy Council 


‘and it does not show that the interest of the’ minor was ‘considered 
‘by the Szbordinate Judge by the order that he had made, 
‘On the other hand it is contended by the respondents that the 


words “She be permitted to file petition of compromise on 


' behalf of the minor plaintiffs Nos. 1 and 2” satisfy the rule as 
: laid’ down by their Lordships of the Privy Council. It is conten- 


ded that it was brought to the notice of the Judge that minors, 


. were concerned. It was also brought to his notice that the com- 


promise was ' beneficial to the minor plaintiffs in the suit and he 


« granted permission to file the petition -of compromise, From 


sy it is quite apparent that the Subordinate Judge had 
- His mind. and : ‘had taken into consideration the fact 


iether was for the benefit of- the minors, In my judgment 


“it does not appear to have been so. It is quite clear 


that the Subordinate Judge knew that in this case an application 


‘had bééi made to the District Judge for permission to compromise 
" *the-suit“by the next friend, who was also the certificated guardian. 


: "The District Judge made no order granting such permis- 


“siomand it was on that account that the Subordinate Judge was” 


adjourning the case from time to time ; and” from the orders I 


+ have already quoted it appears that he was anxious to finish the 
. „case whether there was any -sanction of the District Judge or 


not.: iI do. not mean to: say that the Subordinate Judge could 


© not? gaht ‘his sanction, to the ‘compromise of the suit in the 


„absence .of any sanction by the District Judge. There is how- 
z ever authority that before accepting a compromise affécting rights 


if-immoveable propery filed by a guardian appointed under a 


is Pa x 
(1) (1906) L. R. 33 1. A. 128 (131); 1. L. R. 28 All. 585 (589) ; 4 C. L. J. 8 
(2) (1913) L. R. 40 I. A. 585 (589); 1. L, R. 36 Mad. 295i; 18 C. L. J. 1. 
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certificate, on behalf of a minor, the Court would require the guar- Civit: 
dian to produce the consént of the Court by which he was appoint- 1927. 
ed, to the filing of the compromise: Sheonundun v. Kashi Koer (x) Suresh Chan Avs 
In this case the sanction of the District Judge was applied Saha Chowdhury 
‘for and it was brought to the notice of Subordinate Judge that Jogendra Nath Saha 
no sanction from the District- Judge was.obtained. Under this Chowdhury 
circumstance the Subordinate Judge should-have’ carefully con- B. B. Ghose, g o 
‘sidered the question whether the proposed compromise was for —— 
the benefit of the infants. There is no indication anywhere 
on the record that this was done. It is argued by Dr. Basak 
on behalf of the respondents that it was nót- necessary for the 
Judge to say that it was for'the benefit of the infants as there is 
no such provision in the Code or any such’ direction expressed 
- in any of the several judgments of the Judicial Committee. . But it 
is’ well known that this had been the practice even under the old 
‘ Code for the Court to record the fact that it took into considera- 
tion all the’ circumstances and having done so it considered that 
' the compromise was for the benefit of the infant. I may refer 
to the case of Kalavati v. Chedi (2) in which Sir John Edge, Chief 
* Justice and Mr, Justice Banerji made the following observations 
“ In-order to make an agreement or compromise to which section 
462 Civil Procedure Code -applies a lawful agreement’ or -com- 
promise it is necessary that the next friend or guardian should ask 
the Court:to consider the proposed terms of the agreement or 
compromise and before making the agreement or entering’ into 
the ‘ compromise should obtain permission from the Court to 
enter into the agreement or compromise proposed. Further the ' 
Court should .......f...004 ‘record the fact that such application was 
. made to it ; that the terms of the ‘proposed agreement or compro- 
mise were considered by the Court and that having regard to the 
+ interests of the minors the Court granted leave ‘to the making of 
“the agreement or compromise.” I would also refer to the case of 
Govindasami v. Alagirisami (3)° where Sir Subramania Ayyar, 
Officiating Chief Justice, and Mr. Justice Sankaran’ Nair made 
the following observation :—‘' We wish fo point out that in sanc- 
` tioning a compromise on behalf of an infant thé order granting the 
sanction should in terms state that the question whether the 
compromise was for the ‘benéfit of the infant was considered. 
The Court should also ascertain and record that in the opinion of 
the pleadeis, if any, ‘representing. th@infant the compromise 
G) (1874) 6 N. W. P. 179 4 AAN n t 
(2) (1895) L L. R. 17 All. 531, - (3) (1905) I. L. R. 29 Mad. 104. 
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CIVIL. was entered into in the interests of the minor and fit and proper to 


1927. be sanctioned.” In Pirojshah v. Manibhai, (1) an endorsement 


haan icati mise, that 
Suresh Chandra 25 made by the Courton the application for compromise, 


Saha Chowdhury “ the application has been allowed and filed in the suit.” This 


ene dee Naik Saha WaS held to be no sanction according to the provisions of the Code. 


Chowdhury See also LalaMajlis v. Narain (2). I shall refer to one other case 
B. B. Ghose, 9. Kanungoe Krishun Prosad v. Romesh Chunder (3). The 
— Judge in that case permitted the guardian ad litem “to 


file the petition admitting the plaintiffs claim on behalf of 
the ‘minor” and again “ on application (the guardian) is 
‘permitted to file so/enamah on behalf of the minor defendant.” 
This was not considered to be -a -sanction to compromise as 
required by. the Code. The ‘orders in that case have a strong 
resemblance with the order under consideration here. I may also ji 
state that itis the practice of this Court when a compromise is 
proposed to be entered into by a guardian of an infant litigant, to 
hear the facts.of the case and to determine judicially on the 
materials placed before the Court whether the compromise would 
be for the benefit of the infant and’to make the order with reference 
to the sanction for the compromise distinctly, stating that it is for‘ 
the benefit of the infant where the Court is so satisfied, If the 
procedure which the learned Advocate for the respondents 
contends for is to be adopted, there would be no guarantee that the 
interest of the minor was properly considered while sanctioning the 
compromise. The spirit of the rule should be observed and not 
the mere form, In my opinion, therefore, the provisions of 

order 32, rule 7, sub-rule (r) were not properly complied with in 
this case, The appellants have, therefore succeeded in establishing 
the first point that was raised on their behalf. 

The next question is with regard to the tihoun by the 
plaintiff on his ‘attaining majority and this question of ratification ə 
is based upon the fact that rent was received by or on behalf of the 
plaintiff after the attainment of his majority. The plaintiff attained 
majority sometime in July r918. Two sets of rent receipts have 

-been produced in this case. One is series (m) and the other is 
series (n). The (m) series of receipts are four in. number beginning 
from December, 1919 to January, 1920. The rent was paid by a 
lessee of the defendant with regard to the property.in question. 
The receipts were granted on behalf of Ambica Sundari Chowdhu- 
* rani for self and as c&fificated guardian and mother of the minors, 


(1) (1911) I. L, R. 36 Bom. 53. (2) (1902) 7. C. W. N. “ga; 
(3) (1908) 13 C. W. N. 163; 8 C. L. Js 274 ' 
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Suresh, that is the plaintif, and Bhabesh, that is, his brother Civit; 
proforma defendant No. 8, There is nothing to show that this 1927. 
receipt, although the plaintiff had then attained the age of majority, Suresh Chandra 
was signed by the plaintiff himself, but evidence is given on behalf Saha Chowdhury 
of the defendants that these receipts were given under the direct Jogendra ‘Nath Saha 
order of the plaintiff and this evidence is given by two witnesses for Chowdhury 
the defendant, witness No. 5 and witness No.6, Great reliance B. B. Ghose, F. 
has been placed on behalf of the respondent on the evidence of Ta 
these two witnesses while the appellant says that these two persons 

should not be believed, because although they were servants of the 

plaintiff at the time when the plaintiff attained majority, shortly . 

after that they left the plaintiff's service and took service under the 

defendants and were in their service when they gave evidence on 

behalf of the defendants, It was also alleged that these persons 

brought about the compromise that is now in question. One of 

these persons Pran Gopal Roy had been playing fast and loose, 

because this gentleman has verified the plaintiffs’ plaint and has 

given evidence on behalf of the defendant. What he says is this, 

that the (m) series of receipts were given under the direct orders 

of the plaintiff. This was done because there were various old 

forms in their sherista which had not been exhausted during the 

time of the minority of the plaintiff and his brother, and these old 

forms were used even afterwards for the purpose of granting rent 

receipts. ‘Their evidence is very difficult to accept having regard 

to the conduct of these two persons. Kristo Gopal Roy has not: 

only changed his side but he has borrowed Rs. 2,000 fram one of 

the defendants and Pran Gopal also, as I have stated, has transferred 

his allegiance from the plaintiff to the defendants. In order to 

ratify the transaction ‘it would not be enough to show that the rent 

was received by the Am-Mukhtear, unless it was further shown 

that that Am-Mukhtear was given the power not only to collect 

Tent from tenants but also for ratifying contracts which their master 

could avoid. The act of ratification must be clear and distinct in 

order to bind an infant after he has attained majority and it is 

difficult to say that either the (m) series receipts or (n) series 

receipts granted through the post office for money sent by Postal 

Money Order, ‘amount to such a ratification. It need only be 

mentioned that when the plaintiff gave his evidence no question 

was put to him as‘to whether he had actually ordered receipt of 

the rent with regard to this property in disputg, On the other hand . 

he swears that ie had always béen trying tg avoid the transaction.. 

The Subordinate Judge has mixed up the question of ratification 
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Crvit. with the question whether the compromise wasin the interest of 
both parties. This isa question which i$ foreign to the present 

fag Cindi enquiry. In my opinion the plaintiff cannot be said to have 
Saha Chowdhury ratified the compromise so as to disentitle him from asking for the 
Jogendra Nath Saha 2Voidance of the compromise as provided by order 32, rule 7, 
Chowdhury. sub-rule (2). One thing further should be mentioned. In the 
B. B. Ghose, | Solenamah there was a provision that separate Pottas and Kabuliats 
eo should be executed on account of the properties which were 
granted in perpetual lease.to the two sets of defendants. The 

defendants’ witness Behari Lal Bose gives evidence that no attempt 

was made on the part of the defendants to get the Pottas from the 

plaintiff or to execute Kabuliats in his favour. That further shows 

that there was no attempt to get any proper ratification of the 

compromise from the plaintiff after he had attained majority. 

Taking all these circumstances into consideration it seems to me 
that the plaintiff is not precluded from bringing this suit on the | 
ground of ratification. l l 

One other point has been mentioned by the learned Advocate 

for the respondents and itis this: In the petition of compromise 

there is nothing stated about any other transaction between the. 

parties. But there isan Ekrarnama which is referred to in the 

petition of compromise filed in the suit in which the defendants 

compromised certain other suits against the plaintiff and his brother | 

and gave up certain other properties and the contention on behalf 

of-the respondent is that in making a decree in favour of the 

plaintiff we should: give a direction that the compromise with 

regard to those other suits and the making over of all these 

properties should be annulled. The difficulty in giving effect to. 
the- prayer is that we are not in seisix of these suits nor have we 
got anything to say with regard to the properties mentioned, which 
were neither the subject-matter of the previous suit of 1914 nor the 

present suit. The contention that the plaintiff cannot get any 
relief under the circumstances is to my mind answered by the 
observation in the case of Sethuram Sahib v. Vasanta Rao Ananda 
Rao Dhybar, (1). “ A compromise unenforceable against a minor 

cannot be treated as binding upon him on the ground that its 
beingjset;aside would work hardship on the other party. It is 
also no ground;:for not setting it aside that it is impossible to place 
the parties in the position in which they were when the compromise 
* was effected.” It shquid however be observed that the plaintiff 

himself presented an appligation in Court on 21st June 1924, in 


(1) (1910) I, L, R. 34 Mad, 314, 





1927. 
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which he repudiated any benefit that he had obtained under the 
Ekrarnama, But this is a matter which, as I have already stated, 
is beyond the scope of the present appeal, 

It need be only further observed that where a minor after 
attaining majority seeks to set aside a compromise under Sub-rule (2) 
of rule 7, ‘of order 32 the question whether the minor derived 
any benefit from the compromise or not is foreign to the enquiry. 
See the case of Bhiwa Bin Jotiba v. Devchand Bechar (1). 

On these grounds this appeal must be allowed. The judgment 
and decree of the Subordinate Juige are set aside and the proper 
order to make under such circumstances is that the compromise 
decree in Suit No. 523 of 1914 is set aside so far as the plaintiff 
is concerned. The parties will be relegated to the position in 
which they were before the zoth April 1917 in the Suit No. 523 of 
1914. They will be allowed to make such amendments in their 
pleadings or with reference to the parties as has become necessary 
on account of subsequent events, and the case will be tried on its 
merits, 

The prayer for kas possession must be dismissed.. 


Having regard to the fact that the plaintiff claimed too much © 


and also to the manner in which he fought out the suit he is only 
allowed half his costs in the trial’ Court. He will get the full 
costs in this appeal. Hearing fee five gold mohurs. 
Roy, J :—I agree, 
A T.M Appeal allowed, 
. (1) (1911) L L. R. 35 Bom. 322. 
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Before Mr, Justice Page 


BONOMALI GOPE. 
v 


FAKIR CHAND PAL AND OTHERS? 


Limitation—Limitation ‘Act (1X of 1908), Sec. 14—Prosecuting in good faith a 


` -suit—Copy of order. 


A certain amount was borrowed on the 6th May 1923, for which'a suit was 
instituted in the Union Court on the and May, 1926. On the 6th June, 1926, 
that Court passed the following order: ‘* It being desirable that there should be 
a proper trial conducted by persons versed in law of the question raised regarding 
the document filed by the plaintiff and regarding the question of the. rate of 
interest, this Court orders that the suit be conducted in the proper Court.” -On 
‘the 6th June, 1926, the plaintiff applied fora copy of the order of the Union 
Court, which was supplied to him on the 12th June. ‘The 13th June being 
Sunday, the present suit was filed before the Small Cause Court Judge on the - 


rth June, 1926 : 


` < Held, that the suit was barred by limitation. 


- That the plaintiff was guilty of considerable and unreasonable delay in taking 
steps to recover the debt due to him, 


That section 14 of the Limitation Act was inapplicable as the Union Court 
did not decline to entertain the suit or to decide that it had no jurisdiction or 
- through want of jurisdiction or any other cause of like nature it was unable to 


“entertain the suit. 

That the plaintiff was also not entitled to the benefit of section 14 of the 
Limitation Act in respect of the period from the 6th to 14th June, 1926, as the 
suit could have been filed without a copy of the order of the Union Court. 

Application for Revision under section 25 of the Provincial 
Small Causes Courts Act by the Defendant, 


‘The material facts appear from the judgment. ° 

Babus Panchanan Ghose, Radhika Ranjan Guha and Jans 
Chandra Guha for the Petitioner. 

Babu Jatindra Mohan Chowdhury (for Babu Jitendra Nath 
Sen Gupta) for the Opposite Party. 

The judgment of the ‘Court was as follows :— 


Page, J :—This is an application under section 25 of the 
Provincial Small Causes Courts Act_to revise a decree passed by 


* Civil Revision No. », ,of 1927, against the decision of Babu Rames 
Chandra Sen, Munsiff, 4th Court, of Munshigunj, dated the 22nd December, 


1926. 
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the learned Munsiff of the Small Cause Court at’ Munshiguinge. 
The suit was brought’ to recover money lent upon- interest which 
was repayable on demand. The money was lent on the 2nd, 3rd, 
4th, 5th, and 6th’ May 1923. On the rqth June 1926 ‘the plaintiff 
filed the present suit. Prima facie his cause of actionis time- 
barred, “The learned Munsiff, however, held that the claim was 
not time-barred, and decreed the suit in part, 


Two points are taken by the learned Vakil for the opposite 
party, The first is that the period between the 2nd May 1926 and 
6th June 1926 should be deJucte1 from the perio i of limitation 
upon the ground that during that period the petitioner was 
prosecuting in good faith a suit to recover the-subject-matter-of the 
present suit in the Union Court in Bahar, which Court from defect 
of jurisdiction or through causes ofa like nature was unable to 
entertain it, It was the common case of the petitioner and the 
opposite party that in law and in fact the Union Court of Bahar 
had jurisdiction to entertain the suit. But the learned Vakil. for 
the opposite party contended having regard to all orders passed by 
the Union .Court that the opposite party should be ‘given the 
benefit of section 14 of the Limitation Act “upon the ground that 
his failure to prosecute the suit in the Small Cause Court was due 
not to lack of diligence on his part but to the act of the Union 
Court. When the suit came on for hearing before Union Court 
that Court passed the following order: -“ It being desirable. that 
there should be a proper trial conducted by persons versed in law 
of the question raised regarding the document filed by the plaintiffs 
and regarding the question of the rate of interest, this Court orders 
that the suit be conducted in the proper Court.” I am! unable to 
accede to this contention. The opposite party was guilty of 
considerable and unreasonable delay in taking steps to recover the 
debt due to him, He waited until the znd May 1926 (within. two 
or three days of the expiration of the three years’ period of 
limitation) before he filed his suit in the Union Court. If he 
had filed his suit.with due diligence in the Union Court there would 
be ample time after the Union Court had considered the 
matter for him to have presented his suit inthe Court of Small 
Causes within time, Further, I am not grepared to hold, having 
regard to what fell from the Union Court on the 6th June that 
that Court intended thereby to decline to entertain the suit or to 
decide that it had no jurisdiction or that through want of jurisdiction 
or any other cause of a like nature it was unable to entertain the 
suit, 
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The second contention upon which the learned Vakil for the 
opposite party sought to uphold the decision under review was 
that, assuming that he was entitled to the benefit of section 14 
for the period between the znd of May and 6th of June, he was 
also entitled upon the same ground to the benefit of section r4 in 
respect of the period from the 6th June to rth June because on 
the 6th June he had applied for a copy of the order of the Union 
Court that had been passed on that date, but the copy was not 
supplied to him until the rath June, which was a Saturday, and he 
filed his suit in the Small Cause Court on the following Monday, 
the 14th. In support of this contention he relied upon the case of 
Lakshiram Mandal v. Sonatan Basar (1) decided by Mookerjee and 
and Teunon, JJ. in which their Lordships gave a very wide and 
liberal interpretation to the provisions of section 14. It is 
unnecessary to express any opinion as to the correctness of that 
decision because, in my opinion, it was unnecessary for the opposite 
party to wait from the 6th to the 14th of June before he filed his 
suit in the Small Cause Court. ‘The suit could have been filed 
without a copy of the order of the Union Court, although no doubt 
ıt would have been right and proper to draw the attention of the 
Small Cause Court to what had taken place in the Union Court in 
due course. In my opinion, neither of the two grounds upon which 
the learned Vakil on behalf of the opposite party has based his 
contention that the order under review should be supported is 
sound. 

The result is that the suit in the Small Cause Court was barred 
by limitation, and the decree passed by the Munsiff on the 22nd 
December 1926 cannot stand. The decree is set aside, and the 
suit dismissed. : 

In the circumstances of this case I make no order as to costs 
in either Court, and I desire to express no opinion as to whether 
it is still open to the opposite party to prosecute the proceedings ° 
which he initiated on the 2nd May before the Union Court. 


A, T. M. . Rule made absolute: Suit dismissed, 


(1) (1910) 15 C. L. J. 160. 
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APPEAL FROM ORIGINAL. CIVIL. 


Before Sir Georg Claus Rankin, Knight, Chief Justice and Sir 
Charu Chunder Ghose, Knight, Judge. 


IMPERIAL TOBACCO CO. 


J. . Civi. 
A. BONNAN. 1927. 
Niet 
anuary 21. 
Damages, sust for—Wrongfully and maliciously detaining goods—Sea Cus- F ad : 


toms Act (VII of 1878), Secs. 18, 194—Indian Merchandise MarksAct 

UV of 1889)-~-Collector, duty of~ Counterfeit trade mark—Wrongfully and 

maliciously instituting and prosecuting suits—Malice—Wrongfully and 

maliciously obtaining injunction—Suit, maintainability of—Civil Proce- 
dure Code (Act V of 1908), Sec. 95—Suit converted into application— 

Wrongfully and maliciously giving notice of motion for injunction— 

Slander of title—Pleading—Agent acting within the scope of his autho- 

rity—False statements-~Damage to one’s trade—Burden of proof as to 

falsity—Proof, nature of—Limitation Act (IX of 1908), Sec. 24, Sch. I 

Arts, 36, 49» 

The defendants appellants applied under the Sea Customs Act at Calcutta 
on the 12th April, 1922, stating that the goods of the plaintiff respondent were 
liable to confiscation, as ‘‘we consider that the importation of the above 
goods into India is an infringement of our trade mark,” of goods which had 
arrived and were lying in bond. The goods were accordingly detained by 
the Collector of Customs in Calcutta till 22nd May, 1922. 


On the r:1th May, 1922, the defendants filed a suit in the High Court 
at Calcutta against the plaintiff, claiming an injunction and obtained an 
interim order for injunction covering goods then in the Customs in Calcutta, 
giving the usual undertaking in damages, This injunction was dissolved 
by an order of Sth of June when the plaintiff undertook to place a certain 
sum of money out of the sale proceeds on deposit receipt with the Bank 
and lodged the receipt in Court. The suit was dismissed on the 18th 
July, 1922, the appeal on the roth April, 1923 and the appeal to His 

R Majesty in Council on the 13th May, 1924. 

On the ist May, 1922, an application was made to the Collector of Cus- 
toms in Bombay, regarding goods lying there:an order for .detention was 
made but the goods were released after 48 hours’ notice from 5th May. In this 
instance in addition to the usual indemnity bond a Bank guarantee was 
taken from the defendants. On the 22nd May, the defendants filed, a suit in 
the High Court of Bombay against the plaint#f, claiming an injunction and 
other relief similar to that in the suit filed in Calcutta. Notice of motion 
was given onthe 23rd May for an injunction restraining the plaintiff from 
importing, advertising, exposing for sale or selling’ the goods. On the rgth 


*Appeal from Original Civil No. 45 of 1926, against the decree of Mr. 
Justice Pearson, dated the 25th January 1926. in suit No. 210 of 1925, 
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* June, 1922, when the motion came on, it was ordered by consent that it 


should stand over to the hearing on the 17th Jufy, 1922 and it was further 
ordered by consent that pending the hearing of the suit, the plaintif undertook 
not to dispose of or in any other way deal with the goods then lying in Bombay 
or to arrive in the interim and it was further ordered by consent that the 
defendants’ undertaking as to damages should continue pending the final dis- 
posal of the suit. On the and August, 1922, ‘an order was passed staying 
the suit until after the disposal of appeal in the Calcutta suit, the plaintiff’s 
undertaking not to sell was also vacated, he having agreed to keep an account 
of sale. Subsequently on the 2oth September 1923 an order was passed dis- 
charging the plaintiff’s undertaking of 2nd August 1922 to keep account of the 
sales, Finally on the oth January, 1925, a consent decree was made in the suit 
whereby the suit was dismissed with costs, without prejudice to plaintiff’s rights, 
ifany, to claim damages and recover (damages) from the defendants in any 
other proceedings. 


On the 21st January, 1925, the present suit was filed to recover damages (a) 
for wrongfully and maliciously applying to the Collector of Customs in Bombay 
and Calcutta and obtaining from them orders for detention of the plaintiff’s goods 
lb) for wrongfully and maliciously instituting and prosecuting suits against the 
plaintiff in the High Courts in Calcutta-and Bombay; (c) for wrongfully and 
maliciously obtaining an injunction against the plaintiff from the High Court of 
Calcutta ; (d) for wrongfully and maliciously. giving notice of motion for an 
injunction against the plaintiff in the Bombay High Court, in which proceeding 
the plaintiff was made to give an undertaking on the roth June, 1922 ; and 

(e) for wrongfully and maliciously publishing various: statements slandering the 
plaintiffs goods : 

Held, as to (a) 

Per curiam : That the plaintiff’s claim was barred by limitation under Article 
36, Sch. I of the Limitation Act. Article 4g Sch. I did not apply, as the detention 
of the plaintiff’s goods was not by the defendants. 


Per Rankin, C, | : The “ Instructions for the observance of Customs Officers ; 
published under authority of the Government of India in the Merchandise Marks 
‘Manual ” provide that if the informant is willing to give an indemnity bond, the 
‘Collector unless he is of opinion that there is clearly no reasonable cause for 
detention will detain the goods for a month in order to allow of a suit beingr 
brought and if a suit is instituted will detain them until a final. decision by the 
„highest appellate Court to which the matter is taken. 


Per C. C.e Ghose, J: The orders for detention of the plaintiff’s goods in 
Bombay and Calcutta by theCollectors of Customs were made under the provisions 
of the Sea Customs Act under the usual indemnity from the defendants in this 
case on the ground that the goods which the plaintiff had imported into India 
bore counterfeit trade marks.. Whether they bore counterfeit trade marks or not, the 
provisions under the Sea Customs Act. are in some cases to be read with the 
‘provisions of the Indian Merchandise Marks Act relating to false trade description 

«and they are intended not only for the protection of the public against the supply 
of goods of an inferior or unWgown quantity under cover of a well known brand, 


Although ordinarily actions under the Sea Customs Act, as amended. by the 
Indian Merchandise Marks Act, dre taken upon information received-from the 
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manùfacturer or merchant aggrieved, there is nothing to prevent the Customs 
Officers from acting upon their own initiative. 


The Calcutta officers proceeded in this matter to act in accordance with the 
instructions for the observance of Customs Officers appearing on page 11 of the 
Merchandise Marks Manual (1925) issued by the Government of India. 


Per Curiam : On the evidence in the case, there were no untrue statements 
by the defendants to their knowledge to the Customs authorities, nor any mis- 
statement of fact on their part, nor had they acted maliciously in the proceedings 
before the said Collectors. 


As to (b) 


Held, that the plaintiff failed to show that either suit was brought mala fide, 
without belief that the defendants had any reasonable cause or from oblique 
motives other than a motive to make their case good in pursuance of their own 
trade. interests, 


i Per Rankin, C.J: Where damages are sought for the mere bringing and 
prosecution of a civil suit two main questions arise, The first question is a question 
of the remoteness of the damage. The mere institution of the proceedings may, 
having regard to their character, involve damage to credit or reputation, damage 
to property in the sense that he is liable to arrest. In such cases that damage is 
not remote but in any ordinary case, the bringing of an ordinary action however 
maticiously and however great the want of reasonable and proper cause, will not 
support a subsequent action for malicious prosecution. 


The second question is as to what is meant by malice. H the real purpose is 
not to injure another, but to forward or defend one’s own trade, then no wrong 
is committed and no action will lie, although damage to another ensues. Malice 
is that which is wilfully and knowingly done or is done for the purpose of 
injuring another. it does not connote personal enmity or spite or some other 

-evil motive : Sorrell v. Smith (1). 


Threats to litigate or threats to boycott are unlawful only where the purpose 
of the threat is ‘‘ wilfully and ultroneously to injure the trade of another ” as 
distinct from the purpose to forward one’s trade ; Sorrelé v. Smith (2). 


Per C. C. Ghose, F : Even although civil proceedings are taken falsely and 
maliciously instituting and without reasonable or probable cause, no action wall 
lie in respect of them, unless they produce some damage of which the law. will 
take notice : Quarte Hill Consolidated Gold Mining & Co. v- Eyre (3)- 


Ina suit for compensation for wrongfully and maliciously instituting and 
* prosecuting a suit, one of the ingredients which the plaintiff must prove is malice, 
-in addition to the facts required to be proved under section 95 of the Code of 
Civil Procedure : Nanjappa v. Ganapathi (4) 


` Semble. : The plaintiffs claim for damages ueder this head was barred by 
Article 36, Sch. I of the’ Limitation Act. 
As to (c) 


Per Curiam: A suit for damages for maliciously and-without reasonable or 


(1) (1925) A. C. 700. - t2) (1925) A. C. 700 (714). 
(3) (1883) 11 Q. B. D. 674. < (4) (1911) L. L. R. 35 Mad. 598. 
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probable cause obtaining an injunction which was,subsequently d olved, is not 
maintainable, Rankin C. J, followed Mohini v. Surendra (1). 


The plaintiff had (if he had not lost. it by delay) the right to pply to the 
High Court of Bombay to give him damages pursuant to the cross-undertakings 
given to that Court on 19th June, 1922, In no other way could he get damages 
for carrying out his own undertaking whether the suit was or was not malicious 
or an abuse of process: Smith v. Day (2) referred to. Bhut Nath v. Chandra 
Binode (3) dissented from. 

Per Rankin, C.J: The right to ask for an enquiry as to damages on this 
point may be lost by delay but there is no rule that an enquiry must be asked 
for when the injunction is dissolved or when the suit is decided : Exparte Hall (4) 


Although the granting of an enquiry as to damages isa matter upon which 
the Court exercises its judicial discretion, it is not necessary’ that the party 
aggrieved by the interlocutory injunction should show that his opponent 
suppressed material facts or otherwise obtained the injunction by improper means: 
Griffith v. Blake (5). f 

Per Curiam : The general rule is that the Court should be asked to enforce 
the undertaking within a reasonable time after it is ascertained that the 
injunction has been improperly granted : Æxparte Hall (6). 


Per Rankin, C.J]: No limitation is provided by Indian Statue law for an 
application to enforce an undertaking given to the Court. 

Per Curiam: As the proceedings for injunction did not -finally terminate 
until the r3th May, 1924 and the present suit was instituted on the 21st January, 
1925, the Court has jurisdiction to treat the suit as an application made in the 
preceding suit for enquiry into damages that might have been sustained by the 
plaintiff by reason of the temporary injunction issuing from the High Court in 
Calcutta and when both the proceedings are in the same Court and have been 
dealt with by the same judge, 

~- Per Rankin, C. ] : Where an independent suit is necessary, a mere application 
may have to be dismissed but where the plaintiff has adopted a more formal and 
elaborate procedure than he should have adopted in applying to the correct Court, 
no lack of jurisdiction is involved and the question becomes one of costs and of 
discretion, ' 

That the plaintiff should have launched an application in the previous suit, 
and asked that it should stand for hearing until the matter had been finalty 
decided in appeal. 

Semble : It is the duty of a Judge before granting an injunction to satisfy 
himself that the plaintiff is not without reasonable and probable cause—~indeed 
to satisfy,himself, that it will stand a higher test. Unless the malice of the 
plaintiff results in some form of mis-statement or leads the plaintiff to suppress 
some fact or facts it was his duty to lay before the Court. . 
(x) (1914) 1. L, R, 42 Calc. 550; 21 C. L. J, 68. 

(2) (1883) 21 Ch. D. 421 (3) (1912) 16 C. L. Js 34. 
(4) (1883) 23 Ch. D, 644 (654). (5) (1884) 27, Ch. D. 474- 
(6; -(1883) 23 Ch, D. 644 (652). ee Sa 
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The granting of an injungtién is a judicial act and not a ministerial order or Civit. 
an order of course or some mesne process or a necessary incident of any particular tee, 
jurisdiction. aw 
Imperial Tobacco 


Damages to be paid by virtue of an undertaking are not necessarily confined Co. 
to proximate and natural damages but may be enlarged either by reason that the ve 
opposite party had notice of all the circumstances or by reason that the case is -A, Bonnan, 
one for the giving of exemplary damages in view of fraud or malice : Smith v. 
Day (1). , 

As to (d) ` 





Per Curiam : Having regard to the consent order of the 1gth June, 1922 in 
the Bombay suit and to.the undertaking in that suit, the plaintiff could not seek 
any relief in the Calcutta suit in respect of any claim he might have for 


damages. |! i 
Per C. C: Ghose, J : If the plaintiff had any- case under this head, it, was 
barred by limitation. 


As to (e) 


Per Curiam : In an action for damages for slander of goods (i.c. for statements 
false, made maliciously or without lawful occasion, and causing special damage), 
the precise words complained of, must be set out in the statement of claim: it is 
not sufficient to allege that the slanderer used such and such words orto t at 


effect. « 


‘Per Rankin, C.J : ‘The principal is responsible for the statements of agent or 
servant acting “ within the scope of his authority ” (in the wide sense given to 
that phrase by modern law) provided that they were false staterhents ‘made 
maliciously or without lawful occasion. Malice is essential, 


In an action for falsehood producing damage to a man’s trade which in its very 
nature is-intended or reasonably likely to producé, and which in the ordinary 
course of things does produce, a general loss of business as distinct fromm the loss 
of this or that known’ customer, evidence of such general decline-of business is 


admissible : Ratcliffe v. Evans (2). _ of 


Proper particulars would show in each case the loss of the particular customer 
er dealer 'to whom they were spoken or some other really specific damage: flowing 
frofh the publication to him: Leetham v. Rank (3). j 

The plaintiff must allege and prove actual temporal loss with certainty and 
precision. 


4 


In ‘‘ slander of goods,” the burden of proof of falsity is on'the plaintiff. 
Per C. C. Ghose, J: To succeed in an action for slander of goods, the “plaintiff 
must allege and prove (a). that the statement complained of, was made and 
concerning his goods 3 (b) that it was false ; (c) that it was published maliciously, 


ld 
(1) (1883) 21 Ch. D, 427 (428). 
(2) (1892) 2 Qs B. 524 ; 61 L. J. Q. B. 535" (3) (1912) 57 Sol. J. int, 
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that is, with the intention of injuring him ; and (d) ghat he has suffered special 
damage thereby. 


A trader is entitled to commend his own goods and state that they are 
better than the goods of another, and if he does so, no action will lie against him, 
whatever damage may ensue from such statement: White v. Mellin (1). It is 
otherwise where a trader does not limit himself to a comparison of his goods with 
those manufactured by another trader and a mere statement that they are inferior 
in quality to his own, but goes further and makes an untrue statement of fact 
about his rival’s goods—for example, where he states that they are rotten or 
unmerchantable. In such a case, an action on the case will lie, provided it can 
be proved that such statement was published maliciously and that special damage 
has ensued: Lyne v. Nicholls (2) It is not malice if the object of the trader is 
to push his own business. To make the act malicious, it must be done with the 
direct object of injuring the other person’s business, Hence, the mere fact that it 
would injure that other person’s business is no evidence of malice: Dunlop 
Pneumatic Tyre Co. v. Maison Talbot (3). 


Appeal by the Defendants. 
The other facts appear from the following judgment of 


Pearson, J: This is a suit for damages arising out of certain 
acts of the defendant company alleged to be wrongful and 
malicious. The defendant company had been formed in 1910 
to take over the business of importing and selling within the 
limits of India various cigarettes ‘under the manufacturer’s brands 
of W D. & H.O, Wills, including this Gold Flake brand. On the 
rst September 1910 an agreement was executed with that object, the 
parties being the British American Tobaco Co., Ld. the British 
American Tobaco Co, (India) Ld., and the defendant company. No 
actual document of assignment ortransfer was executed until therrth 
April 1922. The shares in the defendant company were owned to 
the extent of some 80 per cent. or go per cent by the vendor com- 
pany, and from ‘1910 onwards the sale of these brands in India was 
entirely in the hands o fthe defendant company acting under the 
agreement, At the termination of the-war the Army Canteen Autho- 
rities found themselves in possession of a very large stock of ciga- 
rettes purchased from the British American Tobacco Co, and 
from elsewhere : accordingly they took steps to sell them off, but 
imposed on purchasers the restrictive condition that the goods 
should not be disposed*of in Great Britain. The plaintiff was one 
of those who came forward and made considerable purchases of 
these cigarettes of the Gold Flake brand from the Canteen authori- 

` 

(1) (1895) A. C. 156. 


(3) (1904) 20 T. L. R. 579 (581). 


(2) (1906) 23 T. L, R. 86, 
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ties through Venis & Cq. Ld., and M, Drapkin. Some he disposed 
of in Europe, Egypt or Palestine. Others he imported into India, 
for sale through Calcutta or Bombay. The first arrivalsin India 
were at the end of February and beginning of March 1922. By the 
middle of March 1922 the defendant company was alive to the 
plaintiff's intrusion and the effect it might have on its trade. On 
the rath April r922 the defendant company moved the Collector of 
customs in Calcutta for confiscation of some of these goods which 
had arrived and were:lying in bond, The goods were accordingly 
detained by the Collector of Customs under his statutory powers, 
and the usual period of 30 days was later extended by ro days at 
the request of the defendant company. On the roth May 1922 
the indenture of assignment (dated 11th April r922) was executed 
in Calcutta by Mr. Abbott as agent of the British American 
Tobacco Co. Ld. and by Mr, Abbott and another as directors of 
the defendant company: the roth May 1922 was also the date 
of registration of that document in Calcutta. 

On the next day, the 11th May 1922, the company filed a-suit 
in the High Court here against the plaintiff A. Bonnan, claiming 
an injunction to restrain him from selling his goods. The defen- 
dant company in that suit based its claim upon an exclusive pro- 
prietary tight in the brand, and also upon the allegation that 
the Gold Flake cigarettes had acquired amongst purchasers in 
India the reputation of being goods imported by the company, 
and that the plaintiff in selling his goods in India would be 
deceiving purchasers by passing of his goods as those imported 
by the defendant company. The company also gave notice of 
motion for an injunction and obtained an interim order for injunc- 
tion covering the roo cases then in the Customs in Calcutta, the 
plaintiff giving the usual undertaking in damages. This injunc- 
tion was dissolved by an order of 8th June when the plaintiff 

” undertook to place a certain sum of money out of the sale pro- 
ceeds on deposit receipt with the Bank and lodged the 
receipt in Court, The suit in Calcutta was dismissed on the 
18th July 1922, the appeal on the roth April 1923 and the appeal 
to His Majesty in Council on the 13th May 1924. 


Similar action was taken by the defend&nt company in Bombay. 
On the 1st May 1922 application was made to the Collector of Cus- 
toms in regard to 6o cases of S. S. “ Australia :” an order for deten- 
tion for one month was passed, but this wa recalled and the goods 
were released after 48 hours notice from the sth May. An unusual 
feature was that in this instance in addition to the usual indemnity 


46 


Civil. 
1927. 
ww 
Imperial Tobacco 
Co. 


Ve 
A, Bonnan, 


Pearson, J. 


462 


Givi. 
1927- 
yw 
Imperial Tobacco 
Co. 
. D 
A. Bonnan. 





‘Pearson, F. 


THE CALCUTTA ‘LAW JOURNAL, [Vor. XLVI 


borid a’ Bank guarantee was taken from: theconipany. On the 22nd 
May the defendant company filed a suit in. the ‘High Court in 
Bombay’ against the Cigarettes Importers Agency and 
Bonnan & Co., under which names the cigarettes had been 
imported; claiming an-injunction and other relief similar to that 
inthe suit filed in Calcutta. Notice of motion was given on 
‘the 23rd.’May“for‘an injunction restraining the defendants in that 
suit: from importing advertising exposing for sale or ‘selling their 
goods. On the 19th June 1922’ when the motion came on it was 
ordered by consent that it sheuld stand over to’ the hearing on 
‘the r7th July 1922 and it was further ordered by consent 
-that pending the hearing of the suit the defendants undertook not to 
dispose of or in any other way deal with the cigarettes then lying 
in Bombay or to arrive in the interim and it was further ordered 
‘by-consent that the plaintiffs undertaking as to damages should 
-contihue’ pending the final disposal of the suit. On the and 
August 1922 an order was passed’ staying the suit until after dis- 
posal of the appeal in the Calcutta suit’; the defendants’ under- 
‘taking was also vacated ; they having agreed’ to keep an account 
of sales. Subsequently on the 25th September 1923 an order was 
passed discharging the’ defendants’ undertaking of znd August 
1922 to keep account of the sales. Finally on the gth January 
1925 a consent decree was made in the suit whereby the suit 
was dismissed with costs, “without prejudice to defendants’ rights 
if any to claim and recover (damages) from the plaintiffs ‘in any 
other proceedings.” 

On the zīst January: 1925 the present suit was filed against 
the company to recover damages in regard to the detention of the 
“plaintiff's goods by the Collector of Customs in Calcutta and Bom- 
bay : damages in respect of the injunction and restraint on the 
goods in the High Courts of Calcutta and Bombay : and damagese 
for injury to his trade and reputation caused by untrue and 
disparaging statements as to the quality &c., of the plaintiff’s 
‘goods. 

-One of the important questions which arises in the suit upon 
the fatts is whether malice finds place in the action of the 
conipany in procuring the Collector of Customs to exercise his 
powers of detention over the goods, and in instituting and carry- 
‘ing on -the proceedings in the two suits in the High Court. 
From the correspondetwe before me I find that on the xsth 
March the company in CAlcutta’ was writing to ‘the British Ame- 
rica Tobacco Co. in London, with whom constant communica- 
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tion was maintained, hat 6o cases .had Sarrived' of Gold Flake 
cigarettes. The letter is headed “competition”, and shows that 
it was realised then that the goods were those of the British 
American'Co’s manufacture, made'in ‘the United States of Ame- 
rica and Mr. Abbott the writer’ adds “ Evidently the cigarettes 
form part of some more stocks and they may cause us some 
trouble here.” ‘On the 16th March the company’s Bombay office 
informed the Calcutta office of the arrival of 80 cases there, 
intimating that “the goods though’ old arè still sound.” On 
23rd March 1922 Mr. Abbott again wrote to London with news 
of the Bombay consignment, of which ro cases had been sold to 
dealers at Rs, 20 per thousand (the company’s selling price for Gold 
Flake cigarettes ‘being Rs. 36 per thousand). ‘‘ This” says Mr. 
Abbott “ is most annoying, but we cannot so far as we can see do 
more than warn our dealers that we accept no responsibility for 
these goods.” He also says that it is possible there may bea 
difficulty in disposing of the plaintiff's godds in the carton pack- 
ing, for which the demand is limited; “if however they get 
below the scissors price” (which was Rs. rọ per mille) “they may 
cause us trouble”, On the 23rd March the Bombay office through 
Mr, Selfe wrote that these importations “ will certainly have bad 
effects onthe sale of our Gold Flake and Capstan on account 
of the cheap rate at which they are being or will be marketed.” 
Mr. Selfe also stated in his weekly report that these importations 
had affected the sales of Gold Flake Magnums. On the 28th 
March Mr. Abbott wrote to London asking for particulars of the 
stocks of Gold Flake cigarettes avaijable on the continent or 
elsewhere. 

On the 4th April 1922 the company received a telegram from 
a Mr. Macnaughten of the legal department of the British Ameri- 
can Tobacco Co, in London in reply to Mr, Abbott’s letter of the 
*15th Match :— 

“ 6o cases Gold Flake the sale of these cigarettes is infringe- 


“ment of your mark and if in bond customs should be asked to 


destroy them if owners will not re-export.” 

Until that moment it never seems td have occurred to Mr. 
Abbott or anybody else that they posSessed any -rightin law-to 
which recourse was possible in order to stifle - the competition of 
“the plaintiff's’ cigarettes. The reason for that was that so faras 
they knew, they had no such right’: “thy i is clear -from a passage 
in Mr, Abbott’s letter of roth May, where he says,“ we may say 
that as son as-the ‘first’ shipment of ‘Gold Flake’ came to our 
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notice, we immediately questioned ourselves as to what was our 
position, A few years ago some ‘ Three Castles’ cigarettes were 
imported into Rangoon from Singapore, and the legal advise we 
then had was that we were notin a position to prevent them 
from being imported. As the Gold Flake shipment was on a par, 
as far as we know, with that of the ‘Three Castles’ from Hong- 
kong, we felt it was no use taking the matter up froma legal point 
of view.” This isan important statement of the company’s ‘state 
of mind and knowledge with reference to the period to which it 
refers. Mr. Macnaughten’s telegram, based on what materials I 
do not know, was on the 4th April., The Bombay Weekly report of 
7th April brought the information that the whole consignment of 80 
cases had been disposed of to dealers, and the anticipation that the 
goods if not disposed of before the monsoon would probably not 
hold out. On the rath April 1922 came the application to the 
Collector of Customs in Calcutta to confiscate the 60 cases arrived 
by the “ Sardinia.” Thé ground expressed in the application itself 
was that the importation of plaintif’s goods was an “infringe- 
ment of our trade mark in W. D.& H. O. Wills’ brand of Gold 
Flake cigarettes” ; but Mr. Ryan had already been down himself 
to interview the Collector on the subject before the application 
was putin. Section 18 of the Sea Customs Act 1878 deals with 
the classes of goods whose importation is prohibited and whose 
detention or confiscation may be allowed under section 19A of the 
Act. It is admitted that the endeavour in the present case was to 


. bring the plaintiff’s goods under section 18 (d) which relates to 


“ goods having applied:thereto a counterfeit trade mark within the 
meaning of the Indian Penal Code, or a false trade description 
within the’ meaning’ of ‘the#Merchandise Marks Act” Mr, Ryan, 
a Solicitor who is in‘charge of the legal department of the company 
in Calcutta says."that his:‘opinion was that the plaintiff’s goods 
could be. 2 brought í under neither category. Mr. Abbott, 
though he must: -have known Mr. Ryan’s views says that 
he ‘charged: . the plaintiff’s:.goods as being counterfeit -before 
the Collector and, if he did so before the Collector, it is 
dificult to think that he .would restrain himself otherwise, Some 
attempt has been made toewhittle away the offensive meaning but 
from any :point of; view it isa:dangerous word for one trader to use 
of the goods.of another. -That:.that was the view which they desir- 
ed to-impress_on ee and in which they succeeded, is 
clear from paras. 4 and 6 of the Collectors order dated the roth 
June 1922 where reference is made to the earlier application. 


s 
. 
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Then there are two ‘letters dated the rath April 1922 and roth 
April 1922 from the . British American Tobacco Co., and received 
on the 8th and roth May respectively, The last named company 
played a prominent part throughout in this correspondence and 
apparently took upon itself to advise if not to dictate the course to 
be followed by the defendant company, an arrangement acquiesced 
in'and welcomed by the defendant company. The intrusion of 
the plaintiff’s goods affected the one as much as the other. 
These two letters refer to Mr. Abbott’s previous question as to 
the amount of old stocks, and the passages in them are as follows:- 
“We believe there is stilla very large quantity of old stocks of 
this description in various parts of the world, and if you do not 
take steps to stop their importation into India now it is. very 
probable that you will be having constant repetitions of this trou- 
ble.” Then in the letter of rgth April is this, “We regret to say 
that it is impossible to estimate what quantities of goods of this 
description are available in different parts of the world but:we may 
say that itis probable that they are very large indeed. This 
makes all the more important that you should establish the fact as 
soon as possible that goods of this nature cannot be imported in- 
to India—otherwise the people at present;holding stocks will very 
soon hear that that they can dispose of them in India, and there is 
no saying to what extent the trouble may grow.” There is no doubt 
that the steps initiated by the company were all calculated to 
make it “as difficult as possible for the plaintiff to market his goods;” 
(see ‘Ex, LL) and so further representations were made 
to the Collecter of Customs after suit with the object of obtaining 
from him an assessment of the plaintiffs goods to duty at the 
same rate as that paid by the defendant company. The Collecter 
however ultimately allowed an’ assessment based on the invoice 
value of the plaintiffs goods. Mention must be made 

‘of an interview which took place between Bonnan and 
Abbott on the 8th May, as to which the oral evidence is somewhat 
conflicting, The plaintiff's version was not put to Mr. Abbott, but 
Mr. Ryan was present on the occasion: His version of the story is 
borne out bya letter written to the British American, Tobacco 
Company on the roth May which suthmarises the result of the 
interview, and may be assumed to be substantially correct, namely, 
that the company wanted an undertaking from the plaintiff not to 
remove the goods from bond, to which thegplaintiff was agreeable if 
the company would pay him Rs. 13-8 sper thousand in bond, for 
what had arrived. Ihave little doubt that there may have been 
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suggestions by the plaintiff in the course of the itterview as to. the 
company taking over the whole of his purchases at their own selling 
rate. of Rs. 36 per thousand, but the letter of tsth May bears out 
the company’s story.oftjthe interview quite sufficiently. The offer 
was not accepted by the company, however, as they “felt certain 
that the British American Tobacco Co. would not listen to-this.” 
The. result was the filing of this suit upon the rrth May. l 


Para 11 of the plaint alleges the circulation by the, deféndant 
company of statements and rumours in the nature of slander of the 
plaintiffs goods, that they- were inferior in quality, not in a sound 
and merchantable condition, and not genuine and also that the 
company .would boycott dealers purchasing or selling the. plaintiffs 
cigarettes.. As: regards the quality of the cigarettes themselves, I 
do not.forget the plaintiff's own representations to the. Collector as 
to. his. cigarettes being entirely different in quality. and everything 


else, the plaintiff’s explanation of which in his evidence I find. it - 


difficult .to. accept. . But the evidence clearly shows -that infact 
there was.no difference ; also that the condition of the plaintiff’s 
cigarettes was somewhat inferior due to age, the chief effect of that 
being that they would deteriorate quicker than fresh stock and be 


more. éasily affected by adverse climatic conditions, such as those . 


prevailing in the monsoon. At the same time there is no doubt 
that. the plaintifs cigarettes on arrival in this country were sound, 
smokable, and, at their price, freely merchantable. Mr. Abbott 
in his letter of roth May: says he can quite believe that Buksh 
Ellahi would be willing -purchasers of plaintiff's goods, and further 
mentions that they are in surprisingly good condition, though to 
Mr. Abbott’s rival palate they “ smoke rather nastily.” Khodadad, 
one .of the dealers says that when he was first shown them he 
considered them as good as the. company’s. both in quality and 
condition. Mr. Selfe when he says in para 8 of his affidavit in the 


Bombay suit that the plaintif’s cigarettes are “old, inferior in. 


quality and in preparation and: packing ” is not strictly accurate. 
They were indeed old, and the packing was inferior, because the 
company: had air tight tin containers for the smaller quantities 
within: the tin-lined cases whereas the plaintiff had-not : but the 
quality was the-same, both 8f the cigarettes and of their preparation: 
The plaintiff has-called a witness.named Carr, a: servant in 1922 :of 
the company, who stated that it was his business in particular: to 
* keept look out for compedjtion.’ He says that Mr, Self’s instructions 
were to.,warn the various dealers. about ‘the ‘plaintiffs cigarettes as 
being :old. stock. and inferior in quality, and that he-could do any-. 
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thing he liked so long as he stopped competition and kept the Civiz. 
market- for the company. Khodadad says that he was visited by aa 
Carr who informed him that plaintiffs cigarettes were not genuine gpg oe 

re , . Imperial’ Tobacco 
but imitations imported from Basra, and he would get-into trouble Co. 


and be involved in litigation with the company if he continued, E REN 
Carrs evidence taken by itself would hardly be safe to act upon. 

; Pan Pearson,- Je 
He is apparently now a dismissed servant of the company,. over a 
some monetary defalcation in regard to which he seems to have 
put forward two different explanations: added to which his 
demeanour in the box could not be described as well-balanced or 
impartial. The details given by Khodadad are difficult to accept? 
because they are not put to Mr. Abbott or spoken to by Carr. It 
is however difficult to brush it aside entirely having regard to the 
other evidence which goes to support it, and to the way in which the 
company had already overstepped the’ mark in the matter of the 
applications to the Collector. Two Calcutta dealers Kalipado Roy 
and Narendra Nath Chakravarti, father and son, gave evidence’ that 
they had been visited by officials from the company and had had 
it impressed on them that the goods were “bad,” (kharab); which 
I think was used not so much applying to their quality, as to their 
merchantability having regard to the litigation that was going on. 
The evidence of these witnesses was to some extent damaged by 
their identification in Court of Mr. Ryan as one of the persons 
whom they had seen on the occasions in question, whereas I am 
quite clear that Mr. Ryan’s denial must be accepted, and those 
witnesses are’ consequently mistaken in that particular. There is 
some further evidence of the same nature from other dealers. 
Undoubtedly the company’s’ servants were going round warning 
dealers that they would not be responsible for the plaintiffs goods. 
There is no harm in that, and they could properly employ the whole 
of their organisation in broadcasting it to the dealers. There 

*seems to be no doubt however that they went further and wrongly 
impressed on dealers a non-existent difference in the quality of the 
goods and also made full use of the litigation in Bombay and 
Calcutta, with its attendant threat of trouble to others as an obstruc- 
tion to the plaintiff and asa deterrent. That is a clear. impression 
which I retain after hearing the eviflence. Considering these 
matters to which I have referred I hold that the conduct of the 
company in regard to the proceedings ‘before the Collector was 
malicious and without reasonable and probable cause. Between the 
application to the Collector and the filing of the suit nothing has 
emerged, though privilege has been claimed for certain documents, 
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ito show that the company can say it was in any better position as 
regards the filing of the suit. I have supported the claim of 
privilege, but I am certainly not going to assume in the company’s 
favour that the documents in question would support its case on the 
question, of malice or want of reasonable and probable cause. 
Looking to the evidence as it stands, I hold that in filing the suit 
and proceeding with it as it did the company was acting maliciously 
and: without reasonable and probable cause. These findings also 
apply tothe Bombay proceedings both before the Collector and in 
‘Court; JI also find that the company did make and circulate -the 
statements in para. x1 to the extent already mentioned, In con- 
nection with the question of malice, I should mention a further fact 
that was relied upon as evidence of malice, namely the filing of the 
suit in, Bombay _ when the company were already amply protected 
by . the _ suit - instituted in Calcutta and the injunction 
there. The contention I think is unsustainable, having regard 
to the. fact that the injunction in Calcutta was limited to 
the Calcutta goods, the plaintiff being apparently not then 
Within the jurisdiction, and also to the fact that the plaintiff was 
using, different names or styles for his importations, so that the par- 
ties to the suits were nominally different, though in fact as it 
turned out the plaintiff alone was interested. That the plaintiff 
suffered damage by reason of the malicious acts of the company 
cannot I think be reasonably contested. A certain amount of delay 
occurred in consequence of the Collector’s action and the injune- 
tion and undertakings.and other proceedings in the suits, while 
plaintiff had to cancel a very favourable contract with one of his 
buyers, and had also to arrange to submit to cancellation of some 
of the goods ‘he had still to take up from his own sellers under his 
original purchase contracts. He started off very well in Bombay ; 
it made a lot of difference to him if he could dispose of his 
perishable goods before the arrival of the monsoon and the com-, * 
pany knew it. But instead of finding a fair field for his goods he 
found himself faced with obstruction after obstruction maliciously 
raised. by the company—courses of delay, disparagement of, his 
goods, assertion of unfounded rights—all of which interfered with 
his right’ to trade his goods in the ordinary way. 

_. It is argued by the company that notwithstanding the injury he 
has suffered, the plaintiff cannot recover. So far as the action of 
the Collector goes, it ig said that it was a judicial act of the 
Collector’s and the company cannot be held- responsible for it. I 
think that Nemi Chand v. Wallace (1) supports the opposite con- 

(1) (1907) I. L. R, 34 Cale. 495. f : í 
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tention that such a suit will lie, at.any rate whereas in the present 
case there is evidence of malice, and no reasonable and probable 
cause exists. 

As to the suits.and the proceedings in ‘them the same con- 
tention is made by the company, that no action will lie 
for damages, even if malice was present and reasonable and pro- 
bable cause was absent. In support of this the case of Mohini 
Mohan Misser v. Surendra Narayan Singh (1)-is cited. That was 
a suit where damages were claimed against the defendant for hav- 
ing previously instituted an action against the plaintiffs for an 
injunction to restrain them from erecting a building on certain 
land: An interim injunction had been granted but the 
action had ultimately terminated in favour of .the defendants in 
the action. The defendants then sued for :damages for malicious 
prosecution of the suit for an injunction, The question of the 
maintainability of such a suit was raised, and Fletcher J., came to 
the. conclusion that there was no authority for the proposition 
that a suit was maintainable for maliciously and without reasonable 
‘and probable cause obtaining a perpetual injunction which .was 
subsequently dissolved on appeal. He relies upon the Quartz Hil! 
Mining Co. v. Ezra (2) while pointing .out:.that there are certain 
exceptions where the proceedings involve either scandal to-reputa- 
tion or the possible loss of liberty to the person. In -Bishun* Singh v, 
Wyatt (3) a case of wrongful attachment, .Mookerjee J. inthe course 
of his judgment remarks that the statement that the institution of an 
ordinary civil action, however unfounded, vexatious and malicious 
it may be, is not a good cause of action must be qualified when 
there has been arrest of person or seizure of property, In Bhut 
Nath v. Chandra Binode (4) the plaintiff sued for damages for an 
injunction -wrongfully issued against him atthe instance of the 
defendants, restraining him from erecting a building, It was there 
held that such a suit was maintainable, on the ground that the 
defendants had unlawfully interfered with the exercise of his pro- 
.perty rights by the plaintiff. The defendants therefore committed 
an act in the nature of trespass to property, “and are consequently 
liable in an action for trespass ; it is.not necessary for the plaintiff 
to prove any malice or want of reasonale or probable cause”, In 
Narendra Nath Koer v. Bhusan Chandra Pal (5) the plaintiff sued 
for damages for wrongful - attachment and wrongful. detention of 
certain chattels belonging to him, Thgajuestion was raised whe-* 

(x) (1914) I. L. R. 42 Cale, 550 5 21 C. Le J. 68. 

(2) (1883) 11 Q. B. D. 674. (3) Gari) r4 QL. J. 515. 

(4) (1912) 16 C. L. Je 34. (5) (1920) 31 C» L. Je 495. 
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ther Bhut Nath v. Chandra Binode (1) was correctly decided, having 
regard to other decisions of this Court, including Madras Steam 
Navigation Co. Ld, v. Shalimar Works Ld. (2) and the case already 
cited of Mohini v. Surendra (3). The point was accordingly referred 
toa Full Bench, which however disposed of the case by re-affirming 
the general principle that a suit does not lie for damages against a 
defendant for maliciously and without reasonable and probable 
cause instituting a civil action ; as ‘also the ‘other. principle that a 
person 'who unlawfully interferes with the exercise of the property 
rights of another, commits an act in the nature of trespass to pro- 
perty, and is liable for damages in an action for trespass. I may 


‘draw attention here to that portion of the judgment of the learned 


Chief Justice in the referring judgment of Norendra v. Bhusan (4) 
where'he indicates that the defendant in his view should not be 


“held liable because the injunction under which the chattels were 
‘detained was an act of the Court “and inasmuch as it has been held 


that there was no mala fides on the part of the defendant, and as 


‘there is no finding that there was an absence of reasonable and 


probable’ cause”, So in the case of the Madras Steam Navigation 
Co's case (2) already mentioned an action iz vem against a vessel 
had been instituted in this Court in its Admiralty Jurisdiction. The 


-vessel was arrested but the suit was subsequently dismissed for 


want of jurisdiction. Ina suit by the owners for damages -for the 


` arrest on the footing of trespass, Sir Lawrence Jenkins C. J. held 
' that the action based on trespass would not lie, and he also refers 


to'the‘fact that “The arrestment of the ship is a judicial act of the 
Court and an ordinary step in an action ix vem, so, where it consti- 
tutes a légal grievance, it is not an. independent wrong, but an 
integral part of an action in vem in which there was malice, or its 
equivalent, entitling the aggrieved person to seek compensation 
either in the Admiralty proceedings or ‘by separate action” *; and 


‘ he adds that “in the absence of proof of malice or its equivalent the’ 


suit if treated as-one for trespass will not lie in the circumstances 


‘of this case,” f So Cissold v. Cratchley (5) referred to in some of the 


cas sin this Court cited above shows that a wrongful ‘seizure of 
goods under a writ of fi. fa, where the judgment is already satisfied 


‘may make a party liable in trespass, whether malice is present or 


(1) (1912) 16 C. L, J. 34. (2) (1914) I, L. R, 42 Cale. 85. 
(3) (1914) I, L. R. 42 Cale. 550; 21 C, L. J. 68, i 
(4) {1914) Ie Le R. 42 Cal@go5 (500). 

* See p. 101 of 1. L, R. 42 Cale, 

+ (1914) -~ L. R. 42 Cale. 85 (109). 

(5) (1910) 2 K, B. 244. 3 
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not ;but that in an action on the case, the plaintiff must fai 
unless he can also prove malice, In Kissorimohun Roy v. Hursukh 
-Das (1) a case of wrongful attachment of ‘the goods of a third 
party for which damages were claimed, it was argued ‘that ‘the 
plaintiff could not ‘recover unless he proved: malice and want of 
probable cause. “ That,” says Lord Watson (2) is a rule which 
obtains between parties to a suit when the defendant suffers loss 
through its institution and dependence”. It is’ unnecessary for me 
to consider further the cases inthis Court above'referred to in so 
far as any of them may seem to afford ground for the contention 
that’a suit may lie for damages for wrongful: interference with the 
property rights of another by obtaining an order from a Court, 
even though no malice is proved. It is enough that in the circum- 
stances of this case malice has’ been- proved and want of 
reasonable and probable cause, both in regard -to the proceedings 
before the Collectors in Bombay and Calcutta, as also in ‘regard 
to the proceedings in-the two suits instituted and carried on in 
those places. ‘That damage has resulted tothe defendant in con- 


-sequence is clear, and in'my view he hasa good cause of action, 
-on which a suit is maintainable. ° at 


As regards the injunction, it may be a question whether it is to 
be regarded as separate and independent or as part of anda step 


‘in the suit itself which as I‘have held bears the taint of malice, 


It is argued that no action will lie in respect of damages arising out 
of the injunction. If there was reasonable and probable cause or 
absence of malice, it may be that isso; if otherwise, what is the 
position? The defendant relies upon Mokini'v. Surendra (3) to 


. show that even then no suit is maintainable. I am not satisfied that 


that principle is applicable in the facts of this case, and if neces- 


-sary I should say that the circumstances place the matter on a diffe- 
-rent footing. Otherwise it might be that in the case of perishable 


goods they . might be utterly destroyed yet the defendant for all his 
malice could shelter behind the injunction as the act of the Court 
and get off scot free. Trueit is obtained on evidence on which 
the Court will say that a prima facie case is, established, but that 
evidence is afterwards shown to be unacceptable. As“ already 
stated, the injunction of this Court only affected roo cases then in 
Calcutta and continued from the r1th May till the 8th June. An 


undertaking was given by the company in famages. That under- 
e 
(1) (1889) L. R. 17 Í. A. 17; I. L. R. 17 Cale. 436. 
(2) (1889) L. R. 17 L A. 17 (27). 
(3) (1914) L L. R, 42 Cale. 550. 
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taking might have been acted upon by the*Court on the application 
of the plaintiff in that suit. In Smit% v. Day (1). Brett, L. J. says 
that if the injunction had been obtained fraudulently or malicious- 
ly the Court would give exemplary damages, No case however 
has been shown to me where upon such an enquiry as to ‘damages 
the Court has consented to assess damages upon the footing that 
the suit had been maliciously carried on, where such malice had 
not arisen as an issue for decision in that suit, It is argued that 
the fact that the undertaking is embodied in the order is itself an 
indication that apart from it the defendant could not recover: 
similarly, that when section 95 of the Civil Procedure Code allows 
limited damages in the case of an injunction being obtained on 
insufficient grounds, it is because apart from such provision of law, 
no such damages would be recoverable. On the other hand it may 
be argued that the undertaking is inserted because it gives a quicker 
remedy, and so with the application under section gs. As to the 
latter and the inference to be drawn, it seems illogical to allow a 
defendant who has incurred Rs. 1000 damages to recover Rs, 1000, 
and only allow the same to a defendant who has incurred Rs. roooo. 
I agree that the jexistence of Art. 42 of the 1st schedule to the Limi- 
tation Act is in itself no argument thata suitis maintainable for 
damages for an injury caused by an injunction wrongfully obtained ; 
because such an Act cannot create a cause of action ifit' does not: 
already exist independently. Nevertheless in the circumstances of 
the present case I think that a cause of action may exist in respect 
of the injunction and the resulting damage to the plaintiff’s trade ; 
but whether that be so or not the plaintiff can obtain his relief in 
respect of it as a proceeding! forming part of the suit which ‘is itself 
affected by malice in its entirety. 


As regards the Bombay suit the order-of 19th June 1922, made 
upon the notice of motion dated 23rd May for interim injunctign, 
was a consent Order, the defendant in the suit undertaking not ‘to 
deal with the goods in Bombay or to arrive, and the plaintiff com- 
pany giving an undertaking in damages. The defendants, under- 
taking was vacated by the ordér of znd August, without prejudice 
to his rights in damages, As to this part of the case I think that 
the plaintiffs remedy- if at all would be limited to the enforcement 
of the undertaking, in the suitin which it was given, and that as 
he submitted to the making of the order by giving his consent, he 
‘has no separate cause 8f action in this respect, although he may 


(1) (1882) 21 Ch, D, 421 (428). 
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say his consent was accorded only under pressure of the circum- 
stances maliciously brought about by the company, 

Next it is contended that even if the present suit is maintainable 
it is barred by ‘limitation, ‘whatever the cause of action may be. 
That appears to be so partly, I think that limitation intervenes in 
so far as the proceedings before the Collectors are concerned. The 
detention terminated not later than June 1922. Article 36 is the 
general article which provides a period of two years’ limitation for a 
suit to recover damages in tort, unless any specific article provides 
otherwise. Art, 48°has been referred to but in:my view daes not 
apply, if for no other.reason because the defendant company never 
had possession of or control over the goods and the: Collector can- 
hot: be looked upon asthe company’s agent. In so far as, the 
cause of action may be slander of title or slander of goods the limi- 
tation would be either one year under Art, 25 or twO years under 
Art. 36 : the latter isin my opinion applicable in the circumstances 
for I think the action. would be on the case. Nevertheless I think 
it is a fair inference to draw from the evidence that the statements 
alleged and complained of continued, to the extent already men- 
tioned, to be repeated within 2 years: before suit, particularly 
having regard to the continuance of the previous suits which 
throughout were designed as a disparagement of the plaintiffs goods 
and an obstruction to the unfettered exercise of his rights asa 
trader, of which Ihave no doubt the company made the fullest 
use the whole time the litigation lasted, and whenever occasion so 
required, I am not prepared to say that in any view of the matter 
the company is excused by the principle that a trader is entitled 
to protect his own property and his own interests, because I think 
in this case there was ala fides and ulterior motive from the 
beginning, until the end. 


- ` There remains the question of damages. One head of damage 
is that for loss of trade and business based upon the suggestion 
that the plaintiff might have established himself in the tobacco 
trade in India, at any rate to the extent of the remaining canteen 
war stocks of cigarettes which were very large indeed. He says 
that it was his intention to do so, but the evidence does not 
appear to me to be sufficient to enable mê to’ hold that he has 
established his case in this particular, or that his failure in this 
respect could be said to be the proximate cause of the defendants’ 
action, Similarly he has claimed damageg*under certain other 
heads which I think are inadmissible ; these are the items atthe 
end of his schedule of claim, namely (1) living expenses in India for 
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642 days (2) travelling expenses to and from India and also in India 
and (3) difference. between party and party costs allowed to him in 
the previous suit, and his attorney and client costs. 

As regards the remainder of the claim I think: that the plaintiff 
must recover damages substantially according to the headings of his 
schedules. Exhibit O is a convenient resume, furnished to me. by 
plaintiffs counsel, of the goods that came to India, and their dis- 
posal, as well ʻas the other goods contracted for, of which the 
plaintiff lost the benefit owing to cancellation of the contract; The 
sales effected by the plaintiff after he had undertaken to keep an 
account show that in many instances he was able to dispose of his 
goods atsohigha rate as Rs.30 per thousand, At the end of 
March he started his sales to Sheriar & Co. and other Bombay 
dealers at rates of Rs. 18 and Rs. 20 per thousand: while he con- 
tracted to sell 220 cases to Sherier at the rate of Rs. 23-8. The 
company argues that the salesin paper packets of these Gold 
Flake cigarettes are shown from their own experience to be very 
small in India, and therefore the plaintiff would have had the 
greatest difficulty in disposing even of what he had actually 
brought out ; but that argument could only have weight if the plain- 
tiff were selling at the same rates as the company, whereas he was 
in a position to undersell them heavily. It leaves out of account 
the attraction ofa bargain price. Besides, if there was any subs- 
tance in the argument, the best course for the company would 
have been (subject to warning their dealers) total passivity. The. 
best answer is the conduct of the company itself, the passages 
from the letters:already referred to, and the considerable sales to the 
Bombay dealers. There would be no doubt a certain amount of 
deterioration, particularly in the rains, once the cases were opened 
and indeed, I find the plaintiff writing to the Collector about the 
end of the rains claiming further reduction of duty on the ground of | 
substantial deterioration ; but I believe upon the evidence before 
me that but for the defendants action the plaintiff would have been 
able to dispose of his goods, that had already come’ out here, 
before the monsoon season, and as regards those at home they 
would still have been ‘saleable by the time they were brought out, 
still, there would necessatily have been some amount of deteriora- 
tion among them in the matter of condition. Onthe question of 
damages, I am not inclined to attach much weight to the evidence 
of the interview of 8th *May, even accepting the company’s version 
of it, because that took place upon the interference though the 
Collector was actually in existence, and the impending litigation 
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was held over the plaintiff’s head. The plaintiffs claim under the 
headings with which I'am now dealing is based upon the assump- 
tion that he would have been able to dispose of his goods at the uni- 
form rate of Rs. 30 per thousand. Taking the various matters into 
consideration I have endeavoured to put myself tin the. place of 
a jury and arrive ata fair and reasonable figure which may be 
taken as an average rate to form a basis for the calculation of 
damages, and in the circumstances I think an all round | figure of 
Rs, 23-8 would not be excessive, The defendant company does 
not admit the items of the account as set out in the schedule to 
the plaint ; so that subject to the rate of Rs. 23-8 which I have 
fixed, there must be a‘reference..to ascertain what is the amount of 
damage under the claims numbered 1 to 5 in the schedule. The 
decree will be made accordingly, and the plaintiff will have his costs 
of the suit, on scale No. 2. ` 

Subsequently the decree was amended by the following order :— 

Pearson J :—This ıs an application by the plaintiff speaking 
to the minutes of the decree. The decree I think ought to be 
settled by inserting the words “ according to the headings of. debit 
and credit there set out but” between the words “ Schedule A to 
the plaint filed in this suit” and the words “on the basis of an 
uniform rate of Rs, 23-8.” j 

The decree should also contain the provision that the calcula- 
‘tion of damages should be up to the date of decree in suit, 

Mr. Pugh who appears for the defendant company argues that 
an amendment of this kind would amount to making an order in 
review of judgment, and no such clause ought to be now inserted 
upon an application to speak to the minutes, -At the hearing of the 
case; Mr. Sircar, who was at that time present in Court appearing 
for the defendant company, when the question of the item of claim 
_was raised at an earlier stage in the suit, stated that ‘it must be 
* distinctly understood he did not admit the items as calculated in 
claims Nos. r to 5, but no argument was addressed to me during the 
course of the case that the basis on which damages were to be 
calculated should be anything different from or proceed upon any 
other footing than that which has been sete out by the plaintiff in 
his schedule of claim. That being so, jt is necessary to make it 


clear in the decree that the headings of the items should stand as - 


they. are and it-remains for the plaintiff to prove the amounts under 
the items which has already been set out; or for the defendant 
company to show that the plaintiff is not “entitled to those amounts. 

- Jt is also claimed on behalf of the plaintiff that he should be 
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allowéd to insert further items of damage, should he be able to 
show that he is entitled to them. That I think is a matter which 
should not be allowed having regard to the fact the case has ¿been 
disposéd of upon the footing of claims as they stand, Costs in the 
cause. 

. Against the order, dated the 25th January, 192%, the Defendants 
appealed. 

‘Messrs. L. P. E. Pugh and W. W.E. Page for the Appellants. 

Messrs. C. Bagram and S. C. Mitter for the Respondent. 

`The jiidgments of the Court were as follows :— 

Rankin, C. J. : This suit was instituted in January 1925 for the 
recovéty of about seven and half lacks of rupees as damages for 
a variety of acts done by the defendant company. It was stated 
in the plaint that no part of the cause of action arosé before 
February 1922. 

The plaintiff towards the end of 1921 bought a large quantity 
of “ Gold Flake” cigarettes on the terms that they should not 
be sold in Great Britain. The goods were two years old, they were 
made up in packets or cartons of tin, and 25,000 cigarettes in 
iheir ċartons were packed ; in a strong tin lined case. This brand 
of cigarettes is very well knownas having originally been the 
manufacture of W. D. & H. O. Wills of Bristol whose successors in 
businéss are the British American Tobacco Company Limited. 
The goods so bought by the plaintiff had (under a temporary 
arrangement necessitated apparently by the war) been manufac- 
tured in America and were part of a very large number 
of cigarettes which had originally been intended for troops 
but which were now being disposed of. They had been manufac- 


tured by the British American Tobacco Company Limited itself and 


were this genuine ‘Gold Flake’ cigarettes and not counterfeit. The 
plaintiff bought them cheap at eight or nine shillings per thousand. 


_ His case is that he contracted to buy 860 cases being 2134 


million cigarettes, that he disposed of some (apparéntly 194 casés) 


in Egypt and elsewhere, and that early in 1922 he came to India 
not merely to dispose of. 666 cases already contracted for but also 
with a view to establish a continuing market in these War stocks of 
which further supplies in fery large quantities were available or 
would become available. 

Now “Gold Flake” cigarettes were and are sold in large quanti- 
ties in India. by the défgndant . Company which is a “subsidiary” 
or “associated” company of the British American Tobacco Company 
Limited, the latter Company holding at least 80 per Cént Of its 
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shares. The defendant Company had in rg10 acquired the busi- 
ness and trade mark rights of the British American Tobacco Com- 
pany Limited so far as India, Burma and Aden are concerned. For 
years it alone had been selling Gold Flake cigarettes in India and 
its price to dealers was Rs. 36 per thousand, It obtained its goods 
from the British American Tobacco Company in Great Britain 
though it had itself the right to manufacture. It sold fresh goods of 
British make taking back from dealers any unsold goods that were 
old and unlikely to be -sound, It brought out its “ Gold Flake” 
cigarettes not only in tin lined cases but in sealed tins of fifty packet 
in such cases, 

The plaintiffs venture was a very promising one. He 
could afford to sell at a price far below the defendant Company’s 
price of Rs. 36 per thousand, Ifhe could dispose ata start of 
some 16 million cigarettes at Rs. 20 per thousand he would do 
very well for himself and if he could continue so to do he would 
do very well indeed. There were however at least two danger 
spots. Solong as the public would regard his merchandise as 
good Gold Flake cigarettes they would prefer his article because 
of the price. But old cigarettes do not “stand up to the mon- 
soon” so well as might be wished and when once the tin lined 
case was opened, if not before, there was certain to be deteriora- 
tion after June, That was one risk. The second was this. It 
was all very well to throw the defendant company out of the In- 
dian market despite their purchase of the Gold Flake trade mark 
and business but the defendant company might conceive them- 
selves entitled to object and this might mean litigation. How 
fay either of these risks had been considered by the plaintiff in 
advance it is difficult to say. Whether they were considered in 
combination I do not know at all. 

‘The venture began well, The plaintiff having arrived in Bom- 
bay on the 7th February 1g22 with samples sold no less ;than 220 
cases to a Bombay firm Messrs. Irani Hormuz; Sheriar and Com- 
pany at Rs, 23-8 per thousand, His counsel on this appeal has 
referred to the correspondence passing between the offices of the 
defendant Company at Calcutta and Bombay and between them and 
their London advisers as showing that he was ‘‘ tearing théir trade 
in Gold Flake cigarettes to shreads,” It seems to me that at first 
the defendant Company’s advisers in India did not appreciate this 
partly because they thought the goods would not last but in fact 
itis clear that the matter was one of® great importance to the 
defendant company. Mr. Abbott’s “letter of 15th March, Mr, 
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Macnaghten’s cable réceived on 5th Apriland the cable of roth 
April (which has been ruled out by the learned, Judge for ‘reasons 
which I do not appreciate) show what happened. The ‘company’s 
solicitors in India did not think they could do any thing. Mr. Mac- 
naghten in England advised that they could. He knew all about 
the defendant Company’s trade marks and in a matter of this sort 
and of this importance it was most reasonable to take advice in 
London. It was after alla question of Trade Mark law and Mr. 
Macnaghten was their legal adviser. It seems idle to suggest that 


the plaintiff has a grievance because the defendant Company rook 


advice from him. | i 


The defendant company decided to take steps to establish 
that the plaintiffs scheme was an invasion of their rights. They 
thought it wise to take a formal assignment of the marks by way of 
perfecting their equitable title under the Indenture of roro and this 
was not completed till the roth May 1922. Meanwhile they 
applied under the Sea Customs Act to the Collector of Customs at 
Calcutta and at Bombay on rath April and 1st May. The appli- 
cations are in evidence and state that the goods are liable to con- 
fiscation because “ we consider that the importation of the above 
goods into India is an infringement of our trade mark.” Indemnity ` 
bonds were given to the Collectors in the usual course and letters 
written to the plaintiff asking for an assurance that the goods 
would not be sold in India and threatening legal proceedings to 
restrain this. Matters really stood over to abide the result of an 
interview between the plaintiff and the defendant company’s direc- 
tors which took place on the 8th May. Suits were filed by the 
defendant company in Calcutta on 11th May and in Bombay on 
2and May. On 2nd May 1922 the Collector of Customs at Bom- 
bay ordered the detention of the goods till rst June as the defen- 
dant Company said there was an infringement of their Trade Mark 
and in order to enable them to file a suit, On the 3rd May plain? 
tiffs’ solicitors objected and after taking advice from the Govern- 
ment Law Officer the Collector released the goods by his letter of | 
the 5th May. 

The Collector of Customs Calcutta did nothing till 22nd April 
when he wrote the clearing agents Samuel Fitze and Company ask- 
ing what they had to say. On 11th May an interim injunction had 
been obtained from the Court. From an order recorded ‘by the 
Collector upon another enatter—the assessment of the plaintiffs 
cigarettes for duty—-we know exactly how he dealt with the case. 
He was under no misapprehension as to the fact that the plaintiff’s 
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goods had been manufagtured by the British American Tobacco 
Company and were in that—the ordinary—sense genuine, but he 
thought there was a prima fatie case for holding that the trade mark 
imported that the goods were the defendant company’s and that 
accordingly its use by other dealers was pro tanto a counterfeit. 
This contention is certainly far-fetched and indeed erroneous and 
that the goods were not really within the provisions of the Sea 
Customs Act, section 18 at all. The relevant clause speaks of 
“ goods having applied thereto a counterfeit trade mark within 
the meaning of the Indian Penal Code or a false trade description 
within the meaning of the Indian Merchandise Marks Act 1889.” 
Any detention in Calcutta after 11th May was by virtue of the 
interim injunction of that date. The detention under the Sea 
Customs Act was from Ist to (say) 7th May in Bombay and from 
tath April to rrth May in Calcutta. 


The chief importance of this matter lies in the fact that the 
learned Judge thinks that the defendant Company in applying for 
detention of these goods under the Sea Customs Act were acting 
maliciously. It is clear that the facts as to the origin of the goods 
were made quite clear to the Collectors of Customs and were not 
in any wise misstated in either application, both of which gave— 
as the ground—“ infringement of our trade mark rights.” “But it is 
said that if one looks at Cl. (d) of section 18 of the Act it is 
apparent that the defendant Company were maliciously accusing 
the plaintiff of a criminal offence and fraud, and were asking for a 
detention to which they knew they had no right. ; 

It is desirable to add that there do not appear 
to be any regulations under section 19 A of the Sea 
Customs Act but proceedings of the character now 
in question are governed in practice by certain ‘ Instructions 
for the observance of Customs officers ” published under authority 
of the Government of India in “The Merchandise Marks Manual,” 
As I read these instructions they provide that if the ‘informant’ is 
willing to give an indemnity bond the Collector unless heis of 
opinion that there is clearly no reasonable cause for detention will 
detain the goods for a month in order to allow of.a sujt being 
brought and ifa suit is instituted will detain them untila final 
decision by the highest appellate Court to which the matter is taken. 

The learnei Judge has held that the plaintiff cannot now 
recover damages against the defendant company for the detention 
of his goods by the Collectors of Customs at Bombay or Calcutta, 
In his opinion Art. 36 of the Limitation Act applies and Art. 48 
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does not apply. Section 24 of the Limitation Act does not assist 
the plaintiff-here—if only because it is impossible to hold that the 
special damage flowing from these detentions in May and June 1922 
did not result before the ‘en1 of that year. The only contentio 
therefore which need be referred to is that urged upon us by the 
plaintiffs counsel that Art. 49 applies because though the detention 
was by the Collectors nevertheless the defendant company moved 
them to detain and are responsible for the detention as for their 
own act, In my opinion this argument fails whether as construction 
of Art. 49 or otherwise. It is quite true that “all persons in 
trespass who aid or counsel, direct or join are joint trespassers” : 
Petric vy. Lamont (1) but the wrong done by the Collectors here is 
that being lawfully in possession of the plaintiff's goods they wrong- 
fully i. e. contrary to ¢#eir duty refused to deliver possession to him 
and so their possession became unlawful, This is what is contem- 
plated by the concluding words of the first and third columns of 
Art. 49. But this cannot possibly be predicated of the defendant 
company who never had possession of the goods. I think therefore 
that the learned Judge was right in holding that this cause of action 
is time barred under ‘Art. 36. 

The defendant company filed two suits against the plaintiff—one 
in this Court and one in the High Court of Bombay. The Calcutta 
suit was filed on 1rth May 1922 and an interim injunction was on 
that day obtained ex parte from Mr. Justice Greaves restraining the 
plaintiff from removing from Bond or dealing with roo cases lying 
with the Customs. The defendant company gave an undertaking 
in damages. On the 8th June the motion for an interlocutory 
injunction was disposed of in the presence of both parties, The 
plaintiff undertook to deposit Rs, 20,000 (less certain charges) on 
fixed deposit in the Alliance Bank and the interim injunction was 
dissolved. There is no suggestion of any false statement or 
suppression made by the defendant company on this occasion. 
Indeed on asking to be referred to the affidavits I am informed that 
they were not even put in evidence in thé present case. The suit 
came on for hearing promptly. It was heard by the same learned 


- Judge whose decree in this case is now under appeal and was 


dismissed by him on 18th July 1922, An appeal to this Court was 
dismissed on roth April r923 and an appeal to His Majesty in 
Council shared the same fate on 13th May 1924. 

‘The suit in Bombay was filed on 22nd May r922 and notice of 
motion for an injunction w given for 2nd June. It was heard on 


(1) (3842) Car, ı Marsh 96 (het Tindal C. J.) 
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roth June—that is after thé injunction given in Calcutta had been 
dissolved. On the 19th June the matter was settled by cross-under- 
takings. The plaintiff undertook pending the hearing not to sell 
any cigarettes then in Bombay or to arrive in Bombay and the 
defendant company undertook in damages. The plaintiff's under- 
taking not to sell was discontinued by order of the Court on 2nd 
August 1922 (soon after the Calcutta suit had been dismissed by 
the Trial Judge) on his agreeing to keép an account, and this 
undertaking to keep an account came to an end by order of zoth 
September 1923 (by which time the appeal in Calcutta had been 
dismissed). The suit was abiding the result of the Calcutta case 
and the appeals therein, and was dismissed on roth Novémber 1924 
after the decision of the Privy Council in that case. 

_ The plaintiff says that these suits were brought maliciously and 
without probable cause and that he is entitled to damages according- 
ly ; includirg, as I understand, damagés for the harm done to his 
business by the litigation which discouraged dealers from buying 
goods which might land them in trouble. He says further that in 
this suit, and apart altogether from the defendant company’s under- 
takings in damages, he can in these circumstances recover damages 
in respect of the Calcutta injunction and of his own ‘undertaking not 
to sell given to the Bombay Court. It has further been maintained 
on his behalf—more particularly on the authority of Bhut Nath v, 
Chandra Binode(1)that so far as the Calcutta injunction isjconcerned, 
the obtaining of it was an act in the nature of trespass to propérty 
and it is not necessary for the plaintiff to prove malice or any want 
of probable cause. 


At least two of these contentions appear to me to be wrong. 
The plaintiff has (fhe has not lost it by delay) the right to apply 
to the High Court of Bombay to give him damages pursuant to the 
. cross-undertakings given to that Court on roth June 1922. In no 
other way can he get damages for carrying out his own undertaking 
whether the suit was or was not‘malicious or an abuse of process, 
I agree entirely on this point with the learned Judge. 


That, apart from malice or want of prokable cause, a plaintiff 
can recover damages in an independent suit (and apart from any 
undertaking given by the defendant) upon mere proof that an 
injunction was granted to restrain him from doing what has since 
been held to be within his rights—this too is a proposition I dissent 
from. It is to be found in the case cited but it proceeds upon a 


(x) (1912) 16 C. L. J. 34, 
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Civit. misunderstanding of such cases as Clissold v. Cratchley (1) which 

1927. are cases where trespass was committed ‘and the defendant un- 

a, successfully set up as his justification an order of the Court which 
Imperial Tobacco í . : . 

Co. was disregarded because it was irregularly obtained by the defen- 

A. Bonnan. dant, To speak of an injunction as on a par with such a case as be- 


— ing an act “in the nature of trespass to property,” is merely to 
Rankin; CF obscure matters by a false analogy or else to beg the question, 
Sec. 93 of the Civil Procedure Code is rendered almost absurd by 

such a doctrine. 

On the rth of May 1922 when the interim injunction 
was obtained in Calcutta restraining the plaintiff from re- 
moving from bond or selling or disposing of roo cases of cigarettes 
then lying with the Customs, the defendant company gave an 
express undertaking in damages. This was an undertaking to the 
Court and the character of such an undertaking has been discuss- 
edin the case of Smith v. Day (2). It is not such an undertaking 
as amounts to contract with the other party, nor does it ground 
any action at common law. It is to be enforced by application 

- to the Court to which it was given and in the suit or proceeding 
in which it was given. The right to ask for an enquiry as to 
damages thereunder may be lost by delay but there is no rule 
that an enquiry must be asked for when the injunction is dissol- 
ved or when the suit is decided : Æxparte Hall (3) Itis clear now 
‘that although the granting of an enquiry as to damages is a matter 
upon which the Court exercises its judicial discretion, it is not 
necessary that the party aggrieved by the interlocutory injunction 
should show that his opponent suppressed material facts or 
otherwise obtained the injunction by improper, means: Griffith v. 
Blake (4). Inthe present case the plaintiff before taking action 
waited until the defendant company’s appeal had been disposed of 
by the Privy Council but he commenced this suit promptly 
thereafter. This in substance satisfies the general rule thats 
“the Court ought to be asked to enforce the undertaking 
within a reasonable time after it is ascertained that the injunction 
has been improperly granted.” See Æxparte Hall (3). No limita- 
tion is provided by Indian statue law for an application to enforce 
an undertaking given: tọ ‘the Court. It is I think clear that the 
plaintiff has brought an independent suit when for this purpose he 
should not have done so but this Court has jurisdiction to treat his 
suit as though it were an application made in the previous suit 

: ° : 
(1) (1910) 2°K, B. 244 : (2) (1883) 21 Ch, D. 421. 
(3) (1883) 23 Ch. D, 644 (651) (4) (1834) 27 Ch. D. 474. 
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since it happens that both proceedings are in the same Court and 
have been dealt with by the same Judge. Where an independent 
suit is necessary a mere application may have to be dismissed; but 
where the plaintiff has adopted a more formal and elaborate 
procedure than he should have adopted in applying to the correct 
Court, no lack of jurisdiction is involyed and the question becomes 
one of costs and of discretion. If the plaintiff had launched an 
application in the previous suit and asked that it should. stand for 
hearing until the matter had been finally decided in appeal, he 
would have taken a very reasonable course. I consider also that in 
this case an inquiry as to damages could not have been refused as 
there is every reason to think that the interlocutory injunction 
would interfere with his chance to sell his cigarettes. [cf. Grakam 
v. Campbell (1)]. . 

For these reasons it hardly appears to be necessary for the 
decision of this case that we should discuss the proposition that if 
“A” maliciously and without probable cause brings a suit against 
“B” and without suppression of facts, misstatements or other 
improper means, obtains an interlocutory injunction, an action will 
lie at common law for the damage done to his business by the 
injunction. But I think it right to say that this proposition is one 
to which I refuse assent. I respectfully agree with the observations 
of Fletcher J. in Mohini v. Surendra (2) and with the decision in 
that case, Itis the duty of a Judge before granting an injunction 
to satisfy himself that the plaintiffis not without reasonable and 
probable cause—indeed to satisfy himself, that it will stand a higher 
test, Unless the malice of the plaintiff results in some form of 
mis-statement or leads the plaintiff to suppress some fact or facts it 
was his duty to lay before the Court, I have much difficulty in 
seeing how the granting of the injunction is causally related to the 
plaintiffs act or state of mind. The present case is probably 
* ‘unique in that no attempt is made to prove what was laid before 
the Court or that it contained any element of falsity. The granting 
of an injunction isa judicial act in the fullest sense : it is not a 
ministerial order or an order of course or mesne process or a 
necessary incident of any particular jurisdiction. The Quartz Hill 
case (3) is not really directed to the present question but to the 
question whether a plaintiff has a cause of action from the mere 
bringing of a suit or other proceeding. I observe that in one well 


(1) (1877) 7 Ch. D. 490 (494). °° 
(2) (1914) I. L. R. 42 Cale. §50 and 556 ; 21 C. L. J. 68, 


-(3) (1883) 11 Q. B. D. 674, 
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Civit. known text book (Clerk and Lindsell on Torts, 7th Ed. p. 654) it is 
1927. suggested that the observations in that case (at p. 684)-made by 
weed 


Brett M;R. show that in no case can a person who has maliciously 
and unreasonably set the law ‘in motion absolve himself from the 
A. Be hn: consequences which he invited and brought to pass, by the sugges- 
ara tion that their immediate cause was a mistake onthe part of the 
iia a 7 Judge. On this view doubt is: thrown upon Daniels v. Fielding. (1) 
A careful perusal of the learnei Judge’s argument in criticism of 
what Martin B. said in Johnson v. Emerson (2) leads me to think 
that this is a misunderstanding of what-he said. His point is that 
damage to -credit results from the mere present action of a 
bankruptcy petition and that Martin -B. has failed to notice this 
special feature of that kind of petition. Of the proposition imputed 
to him I think it quite likely that he would have thought as of 
Martin B’s doctrine—its fault is that it is too large. 
There is nothing in the second sub-section of section 95 of’ the 
Code or in Art. 40 of the first Schedule of the Limitation Act 1908 
which is inconsistent with what I have already said. These indeed 
‘are curious places in which to expect ‘to “find the'law as to’the 
conditions upon which a suit'for damages caused by an injunction 
is sustainable, and it cannot be disputed that-upon some conditions 
such a suit is competent as where an injunction has been procured 
by fraud. f i ` 
-For reasons already given I think ‘however that it: is -within 
our power to make an order such as would ‘have ‘been more pro- 
perly asked for'by an application in a previous suit. But as a‘large 
body of evidence has been taken in this case and as the plaintiff 
has sought the judgment of the Court as to ‘the amount of 
damages to which he is entitled, I propose that in ordering the 
‘inquiry this Court should give a decision upon one important 
matter for the guidance of the officer conducting the inquiry. I 
refér here-to the question whether or not the plaintiff can as past i 
of the damages caused by the -injunction, recover damages- for loss 
caused to him by the cancellation of two-contracts'for the purchase 
of cigarettes from Messrs. Venis and Company. In paragraph 18 of 
the plaint the plaintiff gays thatthe Army and Canteen Board can- 
celled 258 cases of cigarettes by reason of which he was put ‘toa 
loss of Rs. 1,09, 549. In paragraph 16 hesays that 160 cases, portion 
of 220 cases which he had contracted to sellin Bombay have not 
+ been shipped to India, but in Ex. O. as the summary of his 
claim which the learned fudge has acted upon, he definitely states of 


(1) (1846) 16 M, and W. 200, (2) (1871):6 Ex. 329. 


Imperial Tobacco 
Co. 


Vou. XLVI] HIGH ‘COURT.’ 


these 160.cases also that ¢hey were cancelled by sellers in England. 
Now it appears that the cancellations relied upon are cancellations 
made by the plaintiff himself and not by his sellers. On the 17th 
of May, 1922 he wrote to Messrs. Venis and Company “ Regard- 
ing. my-order of the-.24th- December for five million cigarettes, I 
very much regret to inform you that owing to an injunction served 
upon me by Messrs. Imperial Tobacco Co. of India Ltd. here 
which restrains-me from importing these goods,.I shall not be able to 
take delivery of the cigarettes and therefore.please cancel same and 
oblige.” On the 6th June, 1922, he: wrote to Messrs. . Venis 
and Co. “Iam. in receipt of your letter. of the 16th May 
for :which I <thank- you. I note. that you can still make 
arrangements for.the delivery of the . goods.: But I regret 
to inform: you. that owing-to an injunction brought against 
me by: the Imperial Tobacco Co. in India, I am restrained 
from importing. these goods and they have commenced pro- 
ceedings against me. Therefore -I regret..I cannot accept your 
kind proposition, Thanking you for:the same”. This. is said to 
refer:to 6 million : cigarettes. Now.:the Calcutta injunction was 
granted ex parte on the rrth of May. and . referred only to. roo cases 
then lying with the-Customs.. The injunction was dissolved on the 
8th of June. As I understand the -reasoning. of . Brett L. J. in 
Smith v. Day.(1) damages .to be paid „by virtue of an undertaking 
are not.necessarily .confined to proximate :and natural damages but 
may-be enlarged either. by reason that-the opposite party had notice 
of all the circumstances or.by reason that the ‘case is one for the 
giving of exemplary. damages in view of fraud or malice, But it is 
to my mind reasonably clear that. in-respect of neither cancellation 
was the plaintifs conduct rendered reasonable by . the ex parte 
injunction ; as ito the roo cases -in Calcutta, the. plaintiff did not 
even wait to see what view the Court would take when he appeared 
‘tosput -his case before it, The Court in fact dissolved the injunc- 
tion on the 8th June. The plaintiff’s conduct may well have been 
reasonable in the sense that he now saw that- he was involved in 
litigation about questions of “Trade Mark” law or by reason of the 
fact that. he was not prepared to peril too auch upon his chances 
of success. His claim that the contracts ‘vere cancelled against 
him is anything but-candid and l am ‘of -opinion that this matter 
ought.not to be canvassed again at the enquiry which we direct, 
It is upon this condition only that I am prgfared to direct such 
enquiry. . 


(GX (1883) 21 Ch; D. 421 (428): : 
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I turn now to consider whether the plaintiff is entitled to ' dama- 
ges by reason of the mere bringing and prosecution of the suits in 
Calcutta and Bombay. Ido not doubt that the existence of this 
litigation came readily and quickly to the notice of the trade. I 
do not doubt that the agents of the defendant Company informed 
their customers in the trade and the persons whom they employed 


.to canvass for orders, of the facts that they had started these ` 


proceedings.» ‘Ido not doubt either that some dealers refused 
to buy the plaintiff's goods because they did not wish to offend 
the defendant Company ; others because the: defendant Company 
would refuse to deal with them or to déal with them on the same 
favourable terms as before ; others because they anticipated that 
they too might become involved in litigation if they dealt in plain- 
tiffs goods ; others again because they were definitely informed that 
the defendant Company were prepared to assert their -rights to 
prevent the plaintiff's cigarettes being sold in India by bringing 
whatever suits were necessary to establish and enforce their 
alleged right. The learned Judge has held “that the defendant 
company made full use of the litigation in Bombay and Calcutta 
with its attendant threat of trouble to others as an, obstruction 
to the plaintiff and as a deterrent.” He has further held that the 
suits “ were throughout designed as a disparagement of the plain- 
tiffs goods and an obstruction to the unfettered exercise of his rights 
asa trader, of which I have no doubt the..company made the 
fullest use the whole time of the litigation lasted and whenever 
occasion so required”, These observations of the learned Judge 
are to be coupled with his finding that the defendant company 
were actuated by malice and that their case had no reasonable or 
probable cause. 

These findings taken broadly make an impressive case of hard- 
ship and oppression. It is however necessary to remember that 
while the plaintiff might have been well entitled to seize the. oppor 
tunity afforded by the existence of war stocks, to drive the 
defendant company out of the market, he was not in law entitled 
to rely upon the defendant's passivity in the face of his laudable 
endeavour the defendant company were certainly entitled, if they 
chose, to protect themselves by refusing to deal at all with any 
person who sold the plaintiffs’ goods. This complaint may be 
put upon on one side. The rest of this formidable indictment 
may I think be examined under two heads, The first head is the 
bringing of the suits, thé second is the question of threats. As 


regards the bringing’of the suits I think the relevant authorities 
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are Savile v. Roberts (x) and the Quarts Hill case (2) already cited 
to which I would add Wren v. Weild (3); Pitt v. Donovan (4). 
The recent case of Sorrell v. Smith (5), although the immediate 
subject matter is illegal combination or conspiracy; is I think parti- 
cularly valuable because it takes account of the right of a rival 
trader to forward or defend his trade and it examines the notion 
of malice in connection therewith. — 


Where damages are sought for the mere bringing and prosecu- 
tion of a civil suit two main questions emerge. The first question ` 


is the leading element in the Quartz Hill case (2). That ques- 
tion is a question of the remoteness of the damage. The 
mere institution of the proceedings may having regard to their 
character involve damage to credit or reputation, damiage to pro- 
perty ‘in the sense that the defendant is put to expense, 
or damage to the person in the sense that he is liable to 
arrest, In such cases that damage is not remote but in any ordi- 
nary case “ the broad cahon is true that in the present day and 
according to our present law, thé bringing of an ordinary action how- 
ever maliciously and however great the want of reasonable and pro- 
per cause, will not support a subsequent action for malicious prose- 
cution, The-counsel for the plaintiff company have argued this 
case with ‘great ability but they could not point toa single instance 
since: Wéstminister Hall began to be the seat of justice, in which an 
ordinary action similar to the actions of the present day, has been 
considered to justify a subsequent-action on the ground that it was 
brought maliciously and without reasonable and probable cause.” 
Quarts Gill case (6), Lord Bowen in saying this had clearly before 
his mind that incidentally matters connected with the action, such 
as the publication of the proceedings in the action, may do a man an 
injury; and Brett M, R. in deciding, that a petition to wind up a 
company was within the exception mentioned in Savile v, Reberts(1), 
Stated “ the present case is reduced to this question namely: Is a 
petition to wind up a company more like an action charging fraud or 
more like a bankruptcy petition.” If injury to-the fair fame ofa 
person is not for this purpose a consequence of an action charging 
fraud, it is impossible to contend that injury to his busingss is, in 
such a case as the present, a consequence of the. mere bringing of 
the suit, ` 


(1) (1697) 1 Ld. Raym. 374. (2) (z883) 11 Q. B. D. 674. 
(3) (1869) L. R, 4 Q. B. 730- (4P(1813) M. and S. 639. 
(5) (1925) A. C, 700. j + 4 

(6) (1883) 1: Q. B. D. 674 (690). 
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Ce 


Civin. The second question which arises-in cases of thisi.sort is as to: 
1927... what is meant by malice. When ,we turn from criminal prosecu-. 
nel . ae . . a in 
Imperial “Tobacco . tions to civil cases special consideration,is here: necessary. A pros, 
Co... secutar has no right to employ the process .of the: Criminal: Court: 
A. Bennan, save.for the, purpose of vindicating public order :and-justice: If - 


Rankin, C9, there is no. reasonableness in his. charge, that of itself ; raises, at. 
"— t least a suggestion that he is acting, from _some.;other:. motive .and. 
that he is serving some private end in an oblique and improper 
manner. This may be mere spite or it may be something quite 
different such as the desiren, by abuse. ,of the criminal, process 
to obtain money or other properties or to induce the. person prose- 
cuted to. come to a.compromise. Now in a civil..suit the 
obtaining of money or property. or the assertion of 
valuable rights is the declared object. of the. plaintiff., 
He is_ entitled, if he thinks that he has chances of 
success, to put the matter, to the test and in this way ,it is daily 
experience that, Courts of law are invited to do things which it 
would be most unreasonable for. them.to do, When two people 
are competing for the same, market success. on the part of the one 
necessarily involves injury to the other except,indeed the market 
be .capable, of, expansion so.as,to admit. them both. Holt C. J. in, 
Savile v, Roberts (x) in dealing with the second “ objection” gives . 
this answer. “ There isa great. diference between the. suing of 
an action maliciously and the indicting of a man maliciously. 
When a man sues an action he claims a right to himself, or com-,. 
plains, of an injury done to him,; and if.a.man fancies. he has.a 
right, he may sue an action.......If the law will permit a man.to make 
a false claim.out of a Court of justice (i.e. outside a Court of justice). 
a fortiort when hé proceeds, to assert his. right in a legal course.” 
In Wreny. Weild (2) Blackburn. J. stated “that an action may - 
be brought: under such circumstances as to render it morally wrong , 
and injurioys,in fact, is certain, though the authorities leave it in . 
doubt whether, under. any circumstances,.,the person so used 
can;recover damages for the vexation and „annoyance caused to 
him_by..the, false suit.” He refers to the . case., reported in 
Maynard’s, , Long Quintop. “that .for bringing .a suit.. manifestly. . 
wrongful, to,the defendant’, own knowledge, an action.might be 
maintained.” He refers to a case of Sir G. Gerard v. Dickenson (3). 
where the defendant had brought a suit alleging against her own 


* (3) (4697) et Lord Raym. 3740379.) 
(2) (1869) L. R 4 Q. B. 730. * 
(3) (1590) 4 Co, Rep. 18a. 
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knowledge that a ceftain lease, which was a forgery and 
which she knew iwas a forgery gave her title “to ‘the land. 
` Itis clear from his judgment’ that the furthest limit to which 
Blackburn]. was prepared ‘to go was that “if a man ste 
me in a proper Court, yet if his suit`be utterly without ground of 
truth, and that certainly known to himself, I may~ have an action of 
the case against him for the undue -vexation and ‘damage that he 
putteth him unto by his ill practice.” The case before him“ was 
one in ‘which the defendant had warned persons who had purchased 
or were intending to purchase machines from the plaintiff, ‘that the 
machines sold by the plaintiff were infringements of the defendant’s 
patents and that if ‘they used the machines he would claim royal- 
ties and should take legal proceedings. The actual decision ‘was 
as‘ follows : “If, therefore, the plaintiffs had given evidence, on which 
the jury might properly find that the deféndant miade the commu- 
nication‘to the ‘intended purchasers ‘mala fide, and without any 
intention to institute legal proceedings at’all against the purchasers, 
so that it was not a step takenin support of his teal or ‘fancied 
right against ‘the purchasers, but entirely out of malice against the 
-plaintiff ; or on which the jury might have properly ‘found that the 
defendant did not (to use Lord Holt’s phrase) so much as fancy he 
had a right, but‘as Lord Hobart says, knew certainly that his claim 
was uttetly without ground of truth, we are inclined to think that 
it would have been proper'to leave that evidence to ‘the ‘jury in 
support to the plaintiffs’ allegation ‘that the defendants’ letter 
was ‘false and malicious.” Inthe judgment of Lord Cave L. C. 
in Sorrell v. Smith (1) it is stated in effect that there is some 
‘authority for the view that it is actionable for one pérson wilfully 
to injure a man in his trade if damage results to him, This how- 
ever is guarded by a proviso to'the effect that ifthe real purpose 
is not to injure another, but to forward or defend ones own trade, 
then no wrong is: committed and no action will lie, although damage 
‘to another ensues. Of malice the Lord Chancellor stated ‘this ; “In 
some cases malice is postulated as an element in the ‘tort which I 
am considering. If the word means only that the act complained 
of is wilfully and knowingly done, or that itis done for ‘the pur- 
pose of-injuring another, then it is rightly used in this connection. 
But ‘there isa tendency to interpret malice as connoting ‘perso- 
nal enmity or spite or some other evil motive and as such a mo- 
tive is‘neither an essential elemerit in thee Offence ‘nor conclusive 
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of the offence having been committed, it,seems better to forego 
the use of the word.” , Se a 

I propose in view of these authorities to consider in 
the light of the judgment of the learned Judge whether 
the defendants’ suit was brought with the knowledge that it had 
no chance of success and for purposes other than the purpose of 
endeavouring to establish in Courts of law that the defendant com- 
pany had the right to object to the plaintiff's importations and 
whether the defendant company’s desire was to injure the trade 
of the plaintiff as distinct from the desire to forward or defend 
its own trade. It is suggested that the defendant company’s case 
was essentially absurd because the plaintiff company’s cigarettes had 
been made in America by the successors of W. D. and H. O. 
Willis of Bristol. Two cases have been cited to us which I think 
dispose of this contention, Imperial Tobacco Company ( Newfound- 
land) Lid. v. DuFy (1) and Dunlop Rubber Company v. Booth (2). 
It is necessary therefore to see whether it can be imputed to the 
defendant company that their superior officers were well aware that 
they had no case for claiming that their assignment of all the 
Indian rights in the Will’s trade mark, should carry a similar con- 
sequence. It cannot I think be contended on a perusal of the 
proceedings at the trial or in appeal that the defendant company 
were treated by the Courts as persons advancing an idle claim, 
The case offered no little scope for dispute upon the principles of 
law applicable. Nor was it one in which the careful sifting of some- 
what numerous and complicated considerations was unnecessary. 
The learned Judge who tried the case gave a very clear analysis of 
the whole matter but I do not find in his judgment dismissing the 
suit an indication that he found the decision of it to be noticeably 
free from difficulty. In matters of trade mark law the ‘directors 
of a company are necessarily inthe hands of their legal advisers, 
In this case they had received from the solicitors in India, : 
advice to the effect that the law was against them, Their legal 
experts in London took another view for the reason, as I think 
that they failed fully to appreciate the consequences in India of 
the lack of statutory title to a trade’ mark. These consequences 
have in the course of the *case been worked out with . reference to 
section 22 of the Trade Marks Act 1905 which authorises the 
“ splitting up” of a trade mark territorially. In any view the- 
burden of proof lies Regvily upon the plaintiff to show that the 
defendant company were. persuaded that Mr. Macnaghten was 


(1) (1918) A. C. 181. i (2) 43 Patent Cases, 139, 
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wrong and the Inflian solicitors were ‘right. In deciding 
appeal to the Courts of law they must have known not merely 
that they were committing themselves to some expense but that 
they were taking the risk of an adverse decision which might 
affect them seriously in future. If the learned Judge has meant 
to find that the defendant company throughout the whole his- 
tory of the litigation was intentionally riding for a fall, that 
they were not really endeavouring or hoping to establish by a 
judicial decision the right which they claim, but well knowing that 
they would ultimately lose, brought the actions for the sole purpose 
of obstructing plaintiff in the exercising of rights which they knew 
to be his, I respectfully differ from his conclusion. It certainly was, 
not merely the object, but the declared purpose of the defendant 
company to prevent the plaintiff from selling these cigarettes in 
India, The plaintiff had at least several opportunities for consider- 
ing whether the case made against him was transparently hollow. 
Oae was when he gave his undertaking to the Bombay High 
Court :-another was when he decided to cancel the two contracts 
with Venis & Co. already mentioned. I do not know what 
transpired on the 8th of June, 1922 before Mr. Justice Greaves, 
but his order puts the plaintiff upon terms asto making a deposit 
with the Alliance Bank as a condition of dissolving the ex parte 
injunction, I will assume for the present purpose that in applying 


-to the Collector of Customs the directors acted malafide in the 


sense that they claimed a relief to which they knew that they had 
no right, Even so it is a different question whether in taking steps 
to approach a Court of law for the decision of their claim, they 
knew that they had no right whatever or were merely suing to serve 
an oblique and improper purpase. The plaintiff has’ in my opi- 
nion wholly failed to show that either suit was brought mala fide, 
without ‘belief that the defendant company had any reasonable 


“cause or from oblique motives other than a motive to make their 


case good in furtherance of their own trade interests. I do 
not see that their case, though it turned out to be bad and has 
been overruled for reasons which I do not presume to challenge, 
was inany way such as to make it wrong or unreasenable for 
them to lay it before the Court. . 

With regard to the allegation that the defendant company mali- 


‘ciously threatened to harass the plaintiffs’ customers with vexatious 


litigation, Ido ‘not know what threat#‘in particular if any the 
learned Judge has considered tobe” proved and I fail to find 
this allegation in the plaint. Itappears.to me that what I have 
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K already said is. sufficient, to dispose of any ‘questioa ‘as to threats — 

. whether threats to litigate-or threats to boycott, as such. threats 
Xare unlawful. only where the purpose -of the -threat.is “ wilfully 
„and ultroneously to injure the trade of another” as.distinet from the 
_ purpose.to forward.o.e’s trade's: [Sorrell v, Smith (1).] : 


.:, ‘Fhe. plaintiff: further .claims damages for, what, is sometimes 


- shortly called “slander -of. goods” i. e. for statements false, made 
maliciously ¿or without ; lawful-occasion, and.-causing him special 

- damage, - a u ; 

- . «Para, rr of. the plaint: pleads this cause ,of action as; follows : 

f “ The defendant company through its:officers, servants and agents 

; throughout, India rumoured and caused to be rumoured, and- circula- 
ted statements to the. effect that the Gold Flake Cigarettes . import- 
:ed by.the plaintiff were inferior ` in -quality and :otherwire - than 


. they represented to- be, -and -they .were otherwise than ‘in a, sound 


.and.good merchantable gondition and that they were - inferior 
.to_those by. the defendant company, that they were not: genuine 


_Gold.Flake. Cigarettes, and, that the- plaintiff” pads -no a to nee 


_ and sell them as such.” 
ieee ary ‘of special damage . oats to; all the other grievan- 
_toms,and two suits ete, Para,- -12 „states : ante By reason: of the afore: 
« said conduct and acts of the .defendant,company,.its servants, agents 
. ete,; the, plaintiff failed-to finda market for ‘the. cigarettes imported 
- and arranged -by him to be- imported into India and agents and 
_ dealers:refused.to, purchase and sell or advertise: or .expose for sale 
. the said Cigarettes imported:by-the plaintif as .aforesaid with 
the result that by-.reason.of-the said wrongful.and malicious 
_-acts and conduct -of the -defendant .company, .the plaintiff, was 
„put | to. considerable loss and „expenses | -particulars whereof .s are 
che claims, i is fiejenele loss breno onthe failure of “his ventura. ° 
' The pleadings disclose-no particulars -of the.time when, person 
to whom,.or -by. whom the alleged “ rumours” were set on. foot--in 
_fact- no particulars of publication. whatsoever. nor any. specific state- 
ment; what on any- occasion was actually. said, „No. particulars were 
applied for. S : : 
The trial took place jin November- -and December 1925. In 
July 1925- the plaintiff examined one witness. on commission 


* in Bombay and in AuByst 1925 .another before „this . Court „de 


„bene esse. From the- evidence -of the. former Merwan Hormusji 


t: a (1) (1925) AC. -700 (714), 


Vor. XLVI] HIGH COURT, 


Irani the defenjant company got before trial notice of two 
occasions on which slander of goods was said to have been uttered. 


In the evidence of the latter (a dismissed servant of the defen-. 


dant company-called Carr) I cannot see that there is any indica- 


tion of or reference to any slander now relied upon or anything. 


else that looks like slander of goods. The defendant company in 
August examined de dene esse Mr. Abbott their Chairman and I 
see-in his- cross-examination no reference to any other slanders 


uttered by him or in his presence- save a reference to one of the . 


two occasions already mentioned. The witnesses examined by the 
defendant company in July on commission in Bombay are asked 
nothing about slandets- 

At the hearing in December 1925 the plaintiff called nine 
witnesses including himself. The plaintiffs evidence in chief upon 
this part of the case forms questions 258 to 266 and contains only 
the most harmless hearsay. The only witnesses called to speak to 
any question of slander of godds.are Ardeshir Khodadad, Kali 
Pada Roy, N. N. Chakrabarti and M. N. Jarvar. The learned 
Judge deals specifically with two only. of the alleged slanders— 
one said to have been uttered by Carr to Khodadad in March or 


April 1922 and another said to have been uttered by Mr. Ryan and 


Akhil Pal in July 1922 to Kali Pada Roy and his partner’s father 
N. N. Chakrabarty, 
On the hearing of this appeal it appeared to us that this part of 
the case as presented by the pleadings was not at the time of the 
trial in a fit condition to be tried and that it would be as well to 
require a statement from the plaintiff ‘of particulars of those slanders 
which he claimed to have proved. Accordingly particulars were 


filed alleging 13 several publications five of which were in our, 


opinion afterthoughts in no way within para. rr of the plaint and 
e dealt with neither by cross-examination nor by the learned Judge as 
substantive counts in the case. The attempt made was intelligible 
in viewof the plaintiffs difficulties as to limitation. These five 


new counts are based upon letters and the charge is that the~ 


defendant ‘company published them to their typists and ‘staff, to 
the Colléctor of Customs and the Imperial Bank. It seems* reason- 
ably clear that neither counsel nor the learned Judge at the trial 


wete aware that they were assisting at the investigation of any such” 


case, In my opinion these counts must be disallowed altogether, 
They appear to amount to be a contentionethat for the defendant 


company even to claim that the’ plaintiff's goods infringed: their- 


trade mark rights was an actionable wrong, 
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Ome There remain eight allegations of slander df goods and itis our 
1927. duty to examine each in the light of the findings of fact come to by 


Imperia! Tobacco ‘the learned Judge. As I read his judgment the only finding of 
Eo, untrue statements made by any one for whom the defendant 
A, Bonnan, company can be responsible is that while it is true that the plaintiff’s 
Rankin, C, .  00ds were old and true, that’ his packing was inferior to the 
=F defendants, the defendant company’s servants when warning dealers 
that these were not the goods of the defendant’ company “ impressed 
on dealersa non-existent difference in the quality of the goods.” 
This seems to be a slender foundation for an action of this character 
brought against a rival trader and I am not surprised that learned 

Counsel for the plaintiff is not quite content with it. 





The first publication relied on is a statement made in May 1922 
by Mr. Selfe to Hormusji Irani Sheriar and is based on this 
gentleman’s evidence and on a letter written by him to the plaintiff 
on 3rd June r922. [His Lordship then discussed the evidence 
on the record and then proceeded to say] 

* * * * 
as I hold it clear that Mr. Selfe had lawful occasion to impart to 
Sheriar his company’s claims and contentions with reference to the 
plaintiffs goods my finding on these materials is in favour of the 
defendant company. 


The second occasion founded upon is in August r922 when it is 
said that Mr, Abbott told Sheriar that the plaintiffs cigarettes were 
“old stock and unproper quality” (sic). [His Lordship is not 
prepared to hold this slander proved] : 

* T * * 

The position in my judgment is that on this question of a verbal 
conversation three years old the plaintiff having called Carr and 
having failed to put this alleged conversation to him has no right 
to ask the Court to consider it at all. 


The fourth statement is that Carr told Khodadad, when the 
Bombay Court on znd August discharged the plaintiff from his 
undertaking not to sell, that in spite of this he must not deal in the 
plaintiffs, goods because the defendant company were going to 
appeal. Ido not find tlrat this was put to Carr, but as a cause of. 
action for slander of goods this allegation seems to be wholly 
misconceived, i ` 


The fifth and sixth ‘AYegations are based on the evidence of 
5 Kali Pada Roy and N. N.° Chakrabarti. 
* + 


* + 


is] 


Vou, XLVI] , HIGH COURT. 


[After discussing evidence, his Lordship holds that the plaintiff 
cannot succeed on either of these two charges]. | D 
* * eT * 
[As regards seventh charge viz. slander by Carr made in a 


conversation between him and a Mr. Rustom the junior partner, his 


Lordship holds that this charge also fails]. 
The remaining charge refers to what Mr. ‘Abbott is alleged to 


have said to the Collector of Customs at Calcutta iien applying for i 


the detention of the goods i in bond. . 
* * wo i * 


[His Lordship holds that it is no slander whatever‘other cause 


of action it may give rise to. It cee not come anger pan Ir of the 


plaint at all]. 

With regard to these allegations of slander of goods, as the 
defendant company did not choose to apply for particulars I am 
quite prepared to hold that the plaintiff may found upon any 
occasion as to which he made a substantive case at the trial, inclu- 
ding the occasion spoken to by M. M. Jarvar who was his last 
witness called, provided always that the case made comes fairly 
within para, rr of the plaint. But Iam not prepared to allow the 
plaintiff to pick out new cases from the correspondence or -from 
answers given in cross-examination by the plaintiff's witnesses. 

It will be observed that all the occasions on which slander of 
goods is specified except the twelfth and thirteenth (which refer 
to letters dated rst and r4th January 1924 sent to the Imperial 
Bank) are occasions in 1922, The learned Judge has held that 
they are covered by Art. 36 of the Limitation Act and are time- 
barred. But he says thatitis ‘“‘a fair inference to draw from the 
evidence that the statements alleged and complained of continued 
to the extent already mentioned to be repeated within two years 
before suit.” Accordingly, as I understand, part of the damages 
which he awards is awarded for false and malicious statements 
made by persons unknown to persons unknown upon occasions and 
at times as to which the only information is that they were subse- 
quent to January 1923. All that is known as to the content of 
these statements is that they affirmed “ a nop-existent difference in 
the quality of the goods.” What is’ supposed to be knowh fs to the 
special damage caused is still more difficult to understand, ‘Because, 
though the learned Judge has disallowed ‘the claims in respect of 
detention of goods by the Collectors of Customs at “Bombay and 
Calcutta; in respect of the undertaking given by the: plaintiff to the 
High Court of Bombay and in respéct of all alleged slanders of 
goods prior to January 1923, he has in the end awarded damages 
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cadet on the basis of compensation to the plaintiff for the whole of his 
1927. loss of profit on all the cases destined for the Indian market which 
Imperial’ Tobacco he had contracted to buy i.e. 666 cases, I am not quite sure 
go: what the figure of Rs. 23-8 represents but I think it is intended as 

A. Bonnan. the average price which the plaintiff could have obtained if the 
Rankin, C. F. defendant company had never in any way claiméd that he was 
— infringing their trade mark rights or that their own goods were 


superior in quality to his. 

With all respects to the learned Judgé I cannot ‘assent to this 
way of dealing with the case so far as it is a case of slander of goods. 
The defendant company is doubtless responsible for the statements 
of agent or servant acting “‘ within the scope of his authority ” (in 
the wide sense given to that phrase:by modern law) provided that 
they were false statements made maliciously or without lawful 

~ occasion. In the present case malice is on any view an essential 
and I do not understand how malice or falsity or special damage 
can be attributed in the vogue, 

As the question of special damage enters into questions of 
limitation I desire to observe that no single one of the slanders 
referred to in the plaintiff's particulars filed in this Court is within 
the doctrine of Ratcliffe v. Evans (1). Proper particulars would 
have shown in each case the loss of the particular customer or 
dealer to whom -they were spoken or some other really specific 
damage flowing from the publication to him : Leetham v. Rank (2). 

The statements here founded on are not statements printed in 
a newspaper or made at an auction or to the public or to a fluctuat- 
ing and transitory class of .persons unknown to the plaintiff. 
Neither the nature nor the circumstances in any case require the 
admission of evidence of general loss of business as the natural 
and direct result produced. It is in order to get out of the 
requirement of alleging and proving actual temporal loss with cer- 
tainty and precision in each case that the plaintiff here claims « 
to multiply by an imaginary number whatever he has proved. In my 
opinion he has proved no specific instance. But let it be assumed 
that he has proved three or six instances all within limitation. One 
dealer refyses to buy, another cancels his purchase, another goes on 
buying as before. “ If the words are uttered to an individual and re- 
petition is not intended except to a limited extent general loss of 
custom cannot ordinarily be a direct and natural result of the 

+ limited slander” [cf. Rawiiffe v. Evans (3)]. Proof of a conspiracy to 


° (1) (1892) 2 Q:-B. 524. 7 (2) (1912) 57 Sol. J. 111. 
(3) (1892) 2 QB; 524 (532). 


< Vou, XLV1.] ‘ HIGH COURT. 


e 
slander „the plaintiffs goods, proof of twenty slanders part -of-a 
course of-conduct, proof of orders:to a group of servants to go out 
uttering slanders throughout a market—this might bring a case to 
the same level as a case of publication in a newspaper:and require 
the Court as a matter of common sense«to let in evidence of gene- 
ral loss ôf business, But where is the necessary proof? The 
case is-not a case of conspiracy or illegal -combination -as learned 
counsel for the plaintiff expressly concedes. ‘If the-number of .speci- 


-fic instances proved does not show slander broadcast what is the 


evidence to contradict the evidence of .Abbott-and of Selfe? Is 
it the evidence of the dismissed’ servant Carr? or Jawar’s 


: evidence—not put to.Carr of what’Carr said to him? Carrs 


. evidence in cross-examination is that practically it-was left to them 
- to do-what they liked so long as they did nothing wrong. He does 


also say that he was told to tell the dealers that the plaintiff’s: goods 
were old stock from the army and were inferior in quality. This 
last element does not appear in his statement as to what:he actually 


. said to the. dealers, It seems however highly reasonable to 


suppose that if the defendant company were selling fresh stock; from 
England with a superior form of-protection from the weather and 


„were -asking Rs. 36 per thousand -they would represent -to 


dealers that these goods were better than the plaintiffs, who 
charged a bare three quarters -of :their : price. Otherwise they 
could hardly hope to sell their cigarettes-at -all. I -pass zover the 
statements of the plaintiff to the-customs..on the question of.-duty. 
That the question is one of opinion is -cłear enough. Sheriar -says 


-he gave some of plaintiff’s cigarettes to:two -or three. customers to 
.test-them and-that he-relied on-theiropinion-and his own also. 
“He does-not smoke-himself but -he:-did not think -there was any 
.difference between plaintiff's -and defendant’s -cigarettes. „He 


would not pay-the same -price for goods 2 years. old as for fresh 


-goods, “Carr.says the plaintiff's cigarettes were absolutely sound 


and marketable when they first-came to Bombay. Khodadad says 
the quality.was equal. Das says heshad no complaints, Bonnan 


‘Sheriar says they were fresh:goods and «saleable and he had no 
-complaints. Kali-Pada did not:compare -them with: the defendant’s 
-but says they were of good quality-and condition and sold easily. 
- Chakrabarti says some customers would-choose the one-and some the 


other. The assistant from Samuel Fitze & Gonspany says they thought 
the plaintiff’s goods to be sound in conditfon and- quality and when 


“they sold they had no complaints, Jawar:who says he is an expert 


asked how the plaintiffs. goods compared with-the defendant’s 
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replied “Not mich difference” and “ Practically the same.” ‘It was 
put to Mr. Abbott’ in cross-examination that at the previous trial 


‘an experienced dealer gave évidence that the plaintiff's cigarettes 


were ‘the better. He says it ix a question of opinion and that 
ordinarily.dealers and smokers would. not detect the difference at 
once, His letter to London ox roth May rgzt said the plaintiff's 
goods were in surprisingly good condition but “they smoke rather 
nastily in our opinion.” On'this evidence I fail to see why a claim 
that the fresher and dearer goods were better should not come 
within the principle that trade’ competition’ is no wrong or why 
malice should be imputed to the defendant company’s servants for 
their efforts to pursuade dealers that their article was superior : 


“White v. Mellen (1); ‘Hubbock v. Wilkinson. (2) In‘ “slander of 


gooils” the burden of proof of falsity is on the plaintiff and in my 
Opinion he fails:to prove this statement to be false. pyi a 
-In these circunistances I do not propose to disciiss’ the question 


‘of limitatioa as to this head of claim but in my opinion section 24 > 


and Am. 36 give the plaintiff two years from the aceinal ‘of special 


‘damage. 


- In my judgment this appeal aadis ‘be aliawed: Treating this 
suit as an application in Suit No. 1610 of r922 for an inquiry as to 
the sum to which the plaintiff is entitled as damages for loss ‘caused 
to-him-by the injunction granted.therein oa 1th May 1922, we 


‘should order that such inquiry be heli in the said-suit by the 


Officiil, Referee and  dizect that in ascertaining the said sum the 

OTiciil Referee do not include any loss accruing to the plaintiff 

by reiso1 of the cancellation of the contracts referrel-to in the 

phiwif’s letters of 17th May 1922 and 6th June 1922 to Messrs, 

Venis & Co. Quoad ultra the suit shoul be dismissed. The plaintiff 
must pay to the defendant company (1) their costs of this appeal 

and also (2) their costs of the suit. before the learned Judge less a° 
sum of Rs. 300 which we ‘assess as the reasonable costs of an 

application for an inquiry as to damages. 

It is desirable to make clear that except for the direction just 
mentioned as to the cancelled contracts the question of the amount 
of damage caused by the injunction is at large.’ The. figure of 
Rs, 23-8. mentioned. by ‘the learned Judge was- arrived at on.a 
footing . which is’ not consistent with our decision and the Official 
Referee will be in noevay bound by it. . 

The inquiry should be treated as an urgent reference, 

.C. C. Ghose, J :—This is an .appeal- against a judgment deli- 
5 (a) (1805) ASG; 165. + (2) (4899) 1 Q. B, 86, ! 


Vou, XLVI] HIGH COURT. 


vered by my learned brother Mr. Justice Pearson on the 25th 
January r926, by which heheld that the plaintiff was entitled to reco- 
ver damages from the defendant company on account of certain 
wrongful and malicious acts alleged to have been done by the latter. 


The facts giving rise to the litigation, out of which the present 
appeal has arisen, are to be found, among other things, in Exhibit 
DD, being the judgments delivered, in a previous litigation 
between the parties, by Mr. Justice Pearson on the 18th July 1922, 
by the late Chief Justice and Mr. Justice Richardson on the roth 
April 1923, and by their Lordships of the Judicial Committee of 
the Privy Council on the 13th May, 1924. It will, therefore, and also 
in view of the judgment just delivered by my Lord, not be necessary 
for me to state in detail herein the facts involved in the present 
appeal, except in so faras may be necessary. 

In the action in which the said judgments were pronounced, 
the present appellants sought to restrain the plaintiff from sell- 
ing in India a well-known brand of cigarettes, namely “ Wills’ 
Gold Flakes” which, for many years, they alone, as assignees of 
the trade-mark and goodwill for India, had been importing into 
and selling in India, It appeared that the present plaintiff having 
bought as surplus War stock, over 21 millions of the said ciga- 
rettes cheaply in England from purchasers from the manufac- 
turers (who had granted to the present appellants the sale rights 
for India) was able to undersell in India the present appellants, 
It was:held in that litigation that the sale by the present plaintiff 
in India of the said cigarettes involved no breach of contract, 
misrepresentation, or infringement of the rights of the present 
appellants, and that it had not been shewn that the latter had 
acquired any independent reputation as importers of the said 
cigarettes, Their Lordships of the Judicial Committee held con- 
firming the judgments delivered in this Court that the presént 
‘appellants’ suit was not maintainable. (See L. R. sr I, 
A, 269). 

On the 28th February 1922 and on the 8th March 1g22 the 
- first lot of the plaintiff's goods arrived in Bombay and Calcutta 
respectively and he sold certain cases to dealers. Thereupon the 
present appellants who had, up to then, ex€lusive rights of selling 
the said cigarettes in India, applied to the Collectors of Customs 
in Bombay and Calcutta for orders for detention of the plaintiff's 
goods, on the ground, among others, that, faving regard to the 
trade history of the appellants’ Cigarettes and the acquisition by 
them, as purchasers of the goodwill in India of the -business 
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with which the trade-mark “ Wills’ Gold Flakes” was associated, 
the importation of the said cigarettes by the plaintiff (who was 
not one of the appellants’ customers) infringed their trade mark. 
The plaintiffs goods were accordingly detained by the Collectors 
of Customs in Bombay and Calcutta. This was done in order to allow 
the appellants an opportunity of having the matter adjudicated 
upon in the civil Courts. ; l 
Thereafter, two suits, one in this Court and another in the 


Bombay High Court were filed on the 11th and zznd days of 


May 1922 respectively. On the first mentioned date, application 
having been made by the -appellants an interim injunction was 
issued by this Court restraining the plaintif, his servants, and 
agents, from disposing of certain cases of cigarettes then lying 
with the Customs authorities in Calcutta, The application for 
injunction was disposed. of by this Court in the presence of both 
sides on the 8th June 31922, when, it appearing that the present 


plaintiff H had placed a sum in fixed deposit of Rs. 20,000 into the 


Alliance Bank of Simla, it was ordered that the interim injunc- 


“tion referred to above should stand dissolved. It was stated. in 
the order of the 8th June that the present, plaintiff's claim for 


damages, if _any, owing to the interim injunction having been 
granted was reserved.. In the Bombay suit the present appel- 
lants gave notice of motion ‘on the, 23rd “May 1922 fora similar 
injunction against the present plaintiff. . The application. in, the 


“Bombay Court was disposed of on the roth June 1922 when the 


present, plaintiff, who was the defendant, having given an undertak- 
ing not to dispose of or in any way deal with the cigarettes then in 
Bombay or to arrive in Bombay, the application stood over by ¢ con- 
sent of parties till the hearing of the suit. Subsequently, by an order, 


of t the 2nd August 1922 the then defendant’s. undertaking of the 


19th June 1922 was vacated, as ‘he agreed to keep, an account of. the 
sale of the contents of the cases of cigarettes mentioned in, the? 
plaint in the Bombay suit, without prejudice to the rights, of the 
defendant, if any, to claim damages Se ali on the order 
of the Toth June 1922. 

i On, the 21st Jantary 1925 the plaint i in the present suit was 
put on the file and in ite the present respondent complained that 
certain acts which had been done by the . present appellants were 
malicious and wrongful and he accordingly claimed damages, for 


seven and half lacs Ofrupees. ‘The acts complained of are. referred 


to in paragraphs § to 1r of the plaint, and they may be classified as 


follows cae 
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(a) Wrongfully and {maliciously applying to the Collectors of 
Customs in Bombay and Calcutta and obtaining from them orders 
for detention of the plaintiff’s goods. - 

(b) Wrongfully and maliciously instituting and prosecuting 
suits against the plaintiff in the High Courts in Bombay and 
Calcutta. 

(c) Wrongfully and maliciously obtaining an injunction against 
the plaintiff from this Court as referred to above. 

(d) Wrongfully and maliciously giving ‘notice of motion for an. 
injunction against the plaintiff in the Bombay High Court 
in which proceejing the plaintiff was made to give an under 
taking on the roth June 1922. 

© (e) Wrongfully and maliciously publishing various statements 
slandering the plaintiffs goods. 

Mr. Justice Pearson held that the conduct of the appel- 
lants in regard to the proceedings before the Collectors of Customs 
in Bombay and Calcutta was malicious and without reasonable 
and probable cause. He also held that in filing the two suits in 
Bombay and Calcutta and in proceeding with themas they did; 
the appellants acted maliciously and without reasonable and pro- 
bable cause, He found that the appellants-did make and circulate 
statements slandering the plaintiff's goods, and he finally came to 
the conclusion that the plaintiff had suffered damages by reason 
of the said acts on the part -of the appellants, According to Mr. 
Justice Pearson, the plaintiff started off’ very well in Bombay in 
the matter of the sale of his cigarettes, but instead of finding a fair 
field for his goods, he found himself, faced with obstruction 
after obstruction, maliciously raised by the appellants’ courses of 
delay, disparagement of his goods, assertion of unfounded rights—all 
of which interfered with the plaintiffs right to trade in his goods 
jn the ordinary way. In short, Mr. Justice Pearson came to the 
cohclusion that in this case the appellants had acted mala fide and 
with ulterior motive from beginnitig to end. He, therefore, directed 
an enquiry for ascertainment of damages sustained by the plaintiff 
under heads r to 5, both inclusive, in schedule A to the plaint on 
the basis of an uniform rate of Rs. 23-8 per thousand cigarettes, 

e 


The appellants’ case has been elaborately argued and I propose ' 


to examine whether the plaintiff's said claim for damages are sus- 


‘ 


tainable in law or on facts. To start with it appears that in respect’ 


of claim (a), the orders for detention of the ptaintiff’s goods in . Bom- 
* bay and Calcutta by the Collectors of Customs were made under he 
provisions of the Sea Customs -Act (Act VIII of 1878) under the 
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Civiu usual indemnity from the appellants on the’ ground that the goods 
1927. which the plaintiff had imported into India bore a counterfeit trade 
i petial Tobacco mark. Whether they bore a counterfeit trade mark or not, it is 
a quite clear that the provisions under the Sea Customs Act are in 
ETBra some cases to be read with the provisions of the Indian Merchan- 
— dise Marks Act (Act IV of 1889) relating to false trade descrip- 

C. C. Ghose, F. 


= tion and that they are intended not only for the protection of manu- 
facturers and merchants against the piracy of their marks, but also 
for the protection of the public against the supply of goods of an 
inferior or unknown quality under cover of a well known brand. 
As I read the provisions of the Sea Customs Act, as amended by 
the Merchandise Marks Act, it is clear that although ordinarily 
aetion thereunder is taken upon information received from the 
manufacturer or merchant aggrieved, there is nothing to prevent the 
Customs Officers from acting upon their own initiative. The 
sections of the Sea Customs Act which were referred to at the hear- 
ing before us are sections 18 and r9A. The appellants might 
have taken an exaggerated view of their rights, but it appears that 
the Customs Officers really proceeded in this matter to act in 
accordance with the instructions for the observance of Customs 
Officers appearing on page 11 of the Merchandise Marks Manual 
(1925) issued by the Government of India. Be that as it may, 
what happened in this case was this. The appellants were and 
are the successors in India of Messrs, Wills, who were the original 
manufacturers of Wills’ Gold Flake cigarettes. ‘The business of 
Messrs. Wills in course of time changed hands and was eventually 
acquired by the British American Tobacco Co. Ltd., who became 
the owners of the several trade marks of Messrs. Wills’ several 
brands of cigarettes, including the trade mark of the Gold Flake 
cigarettes. In India, the sale of Gold Flake cigarettes was in 
the hands of the British American Tobacco Co. (India) Ltd. The 
two companies were separate and distinct, and the last naméd 
company acted as sellers and distributors in India of the products 
of the former company. The appellants entered into an arrange- 
ment with the two companies referred to above sometime in 1910, 
the effect of which was that the appellants thenceforward carried 
on business in India as “sellers and distributors of the goods manu- 
factured by the British American Tobacco Co, Ltd., including the 
Gold Flake cigarettes, in place of the British American Tobacco 
Co, (India) Ltd. They (the appellants) really purchased the Indian 
° business. A formal assignment of the goodwill of the business . 
carried onin India by the first-named company with all trade 
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marks used in the sadd business, including the trade mark 
relating to Gold Flake cigarettes was executed in favour of‘ the 
appellants on the rıth April 1922, and it was completed sometime 
in May r922. It appears on the evidence that at first the appel- 
lants were doubtful as to whether they were at all entitled to apply 
to the Collectors of Customs in Bombay and Calcutta for orders for 
detention of the plaintiff’s goods ; but shortly before the r2th April 
t922 they received certain advice from'‘their Solicitor in London to the 
effect that the plaiutiff’s goods, labelled as they were, were infringe- 
ments of the trade mark of the. Gold Flake cigarettes and there- 
fore a violation of the right which was in the appellants. There 
_ are two telegrams from the London Solicitor Mr. Macnaughten ; 
one is dated the 4th April. 1922, and the other dated the roth 
April 1922. This last telegram was not admitted in evidence in 
in the Court of first instance. The reasons for the exclusion of 
this telegram from the record do not appear on the record itself 
and are not appreciated. Obyiously it was a material document 
and, in my opinion, should have been admitted in evidence. It 
has been used before us at the hearing of this appeal and it should 
be on the record.. It appears from the two telegrams referred to 
above that it was thought by the professional advisers in London 
of the defendant company i. e, by experts in trade mark law that 
there were substantial grounds for approaching the Collectors of 
Customs in Bombay and Calcutta with a request for detention of 
the plaintiff's goods. The appellants then, proceeded to take 
action. 


- “The grounds urged in the requests made to the Collectors of 
Customs’ in Calcutta and Bombay are set out on pages 123 and r40 
in part 2, Vol. 1 of the Paper-Book and. they are as follows :— 

“ We-consider the importation of the above goods into India 
as an infringement of our- trade mark in W. D. & H. O. Wills’ 
brand of Gold Flake cigarettes, We have been manufacturing 
and marketing the brand for many years past and have lying and 
well established sole right to the mark in- India. Our packet label 


bears the. words, ‘ this label; is issued by the Imperial Tobacco 


Co. of India Ltd., successors in India to W., D. & H, O. Wills ” 
On these- applications being made, orders for detention of the 
plaintiff's goods were passed by the Customs authorities. The 
goods in Bombay were-released from detention by the Collector 
on the sth May: r922, the detention -havfhg been for a very brief 
period, i. e., -from the 1st May 1922° As regards the goods in 
Calcutta, they were detained from the xz2th April r922 to the 
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gth June 1922, when the order for release was passed by Mr, 
Lloyd, Collector of Customs in Calcutta. The detention in 
Calcutta from the rrth May was really by virtue of the macaan 
issued by this Court, 

Now the first question which arises for ‘consideration is 
whether the present plaintiff has, on the evidence before us, 
substantiated his contention that the statements. made to the two 
Collectors of Customs were untrue in fact, that the ‘said state- 
ments were made maliciously, and, without reasonable and pro- 
bable cause and that he has suffered special damage thereby [see 
the case of Nemi Chand v. Wallace (1)]. From what has been 
stated’ above in my opinion there cannot be any doubt that the 
appellants did really believe in what they hai stated to the Cus- 
toms -authorities and that ‘there was no mis-statement of fact on 
their part. On the évidence on record, both oral and documentary, 
Tam not prepared to say that the appellants had made statements 
to the Collectors of Customs which were untrue in fact and untrue 
to their knowledge, or had acted maliciously in the proceedings 
before the said Collectors, The plaintiff has, in my opinion, 
entirely failed to bring his case within the rule laid down by the 
Court of Appealin the case of Nemi Chand v. Wallace (1). So 
much on the evidence ; but the plaintiff’s claim on this head is 
bound to fail for another reason, namely, that it is, having regard 
to the dates set out above, barred by limitation under ‘Article 36 
of the First Schedule to the Limitation Act, as was indeéd 
held by the learned Judge at the bottom of page 528 of the Paper- 
Book, Part I. It was urged that Article 49 applied to this part'of 
the plaintiffs case. In my opinion Art. 49 does not apply at all ; 
the detention of the plaintiff's goods was not by the appellants, 

J will now deal with claim (e), which is referred to in para- 
graph 11 of the plaint, which runs as follows: “The defendant 
company through its officers, servants and agents throughout India 
rumoured and caused to be rumoured and circulated (statements) 
tothe effect that the Gold Flake cigarettes imported by the 
plaintiff were inferior in quality and otherwise than they were 
represented to be, and that they were otherwise than in a sound 
and good and merchantable’condition and that they were inferior 
to those sold by the defendant company, that they were not 


„genuine Gold Flake cigarettes and that the plaintiff had no right to 
‘import and sell. them as sfigh”. The learned Judge’s finding on 


this point is summed up in the following words : “Undoubtedly 
(1) (1907) LL. R. 34 Cale, 495. Soa 
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the company’s servants, were going round warning dealers that they 
would not be responsible for the plaintif’s goods. There is no 
harm in that and they could properly employ the whole of their 
organization in broadcasting it to the dealers. There seems to be 
no doubt, however, that they went further and wrongly impressed 
on dealers a non-existent difference in the quality of the goods, 
and also made full use of the litigation in Bombay and Calcutta 
with its attendant threat of trouble to others as an obstruction to 
the plaintiff and as a deterrent. That is a clear impression which I 
retain after hearing the evidence.” The learned Judge further 
added, in dealing with the question of limitation raised on behalf 
of the defendant company as an answer to this part of the plaintiff’s 
claim, the following,—‘ In so far as the cause of action may be 
slander of title or slander of goods the limitation would be either one 
year under Art, 25 or two years under Art. 36 : the latter is in my 
opinion applicable in the circumstances for I think the action 
would be on the case. Nevertheless I think it is a fair inference to 
draw from the evidence that the statements alleged and complain- 
ed of, continued, to the extent already mentioned, to be repeated 
within two years before suit, particularly having regard to the 
continuance of the previous suits which throughout were designed 
as a disparagement of the plaintifl’s goods and an obstruction to the 
unfetterred exercise of his fights as a trader, of which I have no 
doubt the company made. the fullest use the whole time the 
litigation lasted, and whenever occasion so required. I am not 
prepared tosay that in any view ofthe matter the company is 
excused by the principle that a trader is entitled to protect his 
own property and his own interests because I think in this case there 
was mala fides and ulterior motive from‘the beginning until the end” 
It will be seen from the above that the learned Judge laid particular 
stress on the pendency of the previous suits for founding his .con- 
clusion that slander of the plaintiff’s goods had been going on. 
-Now,,in an action for damages for slander of goods the pre- 
cise words complained of must be set out in the statement of 
claim ; there are many authorities that it is not sufficient to allege 
that the slanderer used such and such wordseor to that effect. Has this 
rule been complied with in the present igstance by the plaintiff ? In 
my opinion paragraph 11 of the plaint offends. in every way against 
this cardinal rule ; and it is surprising that the defendant company 
should not have insisted in the Court of first instance on full and 
sufficient particulars being furnished to them before the pleadings 
were closed, in respect of the matters alleged or suggested in para- 
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graph rr of the plaint. However, at the hearing before us, learn- 
ed counsel on. behalf of the plaintiff has furnished us with a num- 
ber of particulars of the statements complained of and we have 
been taken through them. 

It is said that Mr. Selfe, who was employed in the Bombay 
office of the defendant company stated to certain people in Bom- 
bay, whose names are given, that the plaintiffs cigarettes were 
inferior in quality to the defendant company’s cigarettes, ‘that they 
were “ kharab’ that they were old and not fit for sale, It is fur- 
ther_said that Mr. Abbott had also used similar language in res- 
pect of the plaintiff’s cigarettes. Now all this is said to have 
taken place between August and May 1922, Between March or 
April and August 1922 Mr, Carr, who was employed in the Bombay 
office, is alleged to have stated to a dealer named Khodadad that 
the plaintiffs goods were not genuine and that if Khodadad dealt 
in the same, he would suffer loss. It is further alleged that in July 
1922 one Akhil Paul, a servant of the appellants,?stated to one 
Kalipada Roy that the plaintiffs cigarettes had been purchased at 
auction and:that if he sold them he would incur loss. There is 
also the statement alleged to have been made to one Naren 
Chakrabutty that the: plaintiffs cigarettes were not genuine fand 
that he would have difficulty in selling. them. Now, the 
written instructions to the Bombay office of the defendant com- 
pany which were given on the 23rd March 1922 and which must 
have been present inthe minds of the officers in the employ of 
the appellants (and these must have been the instructions given in 
the Calcutta office) were as follows :—‘‘Please warn all dealers that 
these goods are not put on the market by us and that we cannot 
accept responsibility in any way whatsoever for goods which do 
not bear our name.” Abbott has given evidence in this case 
and he has categorically denied that in talking to the witness, 
Sheriar about the plaintiff's cigarettes he had said anything at 
any time beyond this namely that the plaintiff’s cigarettes were 
not the defendant company’s and that the defendant company 
would not be responsible for them. Mr. Selfe has also given 
evidence and like Mr. Abbott he has also categorically denied that 
he ever made any remarks about other people’s goods. Mr. Milles 
stated also that all that he did was to warn dealers that the goods 
were not of the defendant company’s manufacture and that the 
„latter did not accept anyresponsibility for them. The conversa- 
tions alleged to have takeñ Place between the witness Carr and 
Khodadad have not been relied upon by the learned Judge and it 
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is therefore unnecessary, for me to refer to them, As regards the 
statements said to have been made to- Kalipado Roy and Naren 
Chakrabutty, I see no reason why I should not accept the evidence 
of Akhil Paul and Mr. Ryan, I find that the plaintiff has not made 
Out any case as regards the said alleged statements. Nor do I 
think that the plaintiff has made -out any case about the alleged 
conversations between Carr and Rustom. The other statements com- 
plained of, were in the written complaints to the Collectors of Cus- 
toms in Calcutta and Bombay, the letter to Messrs, Samuel Fitz & 
Co. dated the roth April r922 and the letters to the Imperial Bank 
of India, Calcutta and Bombay, dated the rst and r4th January 
1924 respectively. In these cases also the plaintiff has not made out 
any case at all, 

Now, to succeed in an action for slander of goods, the plaintiff 
must allege and prove (1) ithat the statement complained of was 
made of and concerning his goods; (2) that it was false ; 
(3) that’ it was published maliciously i.e. with the intention 
of injuring him and (4) that he has suffered special damage thereby, 
A trader is entitled to commend his own goods and state that they 
are better than the goods of another and if he does so, no action 
will lie against him, whatever damage may ensue from such state- 
ment [See White v. Mellin (t)]. It is otherwise where a trader 
does not limit himself to a comparison of his goods with those 
manufactured by another trader and a mere statement that they are 
inferior in quality to his own, but goes further and makes an un- 
true statement of fact about his rival’s goods—for example, where he 
states that they are rotten or unmerchantable. In such a case like 
this, an action on the case will lie, provided it can be proved that 
such statement was published maliciously and that special damage 
has ensued [see Lyne v. Nicholis, (2)]. It .is not malice if the 
object of the trader is to push his own business. To make the act 

* malicious it must be done with the direct object of injuring the 
other person’s business. Therefore; the mere fact that it would 
injure that other person’s business is no evidence of. malice (See 
Dunlop Pneumatic Tyre Co, v. Maison Talbot & Ors (3). This being 
the state of the authorities, I have carefully scrutinized the evi- 
dence of Sheriar and Khodadad and of the,other witnesses ‘on the 
side of the plaintiff taken along with the evidence of the officers of 
the defendant company’ and I have come to the conclusion that 
no statements in slander of the plaintiff's goods were -imade by-the 

p * e 


(1) (1895) A. C, 154. *(2) (1906) 23 F. L. R. 86, 


(3) (1904) 20 T.L. R 579 (58:1). 
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Cry, officers of the defendant company which would give rise toa cause 
1927. of action. I am not unmindful that it was alleged on the plaintifi’s 
ww . a . . . . 

Imperial Tobacco side that the plaintiff's goods were said to have been described by 
; Mr. Selfe and officer of the defendant company, on one occasion as 
A. Ponnan, being ‘kharab’ or unmerchantable ; but Iam unable to place any 
reliance on that piece of evidence. In what context was the word 

C. C, Ghose, ¥. 


used, if used at all? I have grave doubts if it was at all used. The 
learned Judge says that the statements alleged and complained of 
continued to be repeated within two years before suit. Where is the 
evidence in support of this statement? Itis possible and indeed 
likely that the appellant gave instructions to their officers to see 
r that their rights are protected so far as the market was concerned; 
but Ido not find on the evidence that lying reports about the 
plaintif’s goods were made by the company’s officers or were 
authorised by them if ever made or that they were repeated from 
time’ to time within two years before suit. Therefore, on the 
facts I must hold that the plaintiff has failed to make out any case 
whatsoever in support of his claim (e), as set out in paragraph 11 
of the plaint. His claim for damages must also be held to be 
barred under section 24 and Art. 36 of the Limitation Act. 

I now proceed to consider the case set up by the plaintiff 
under claim (b), as set out above, viz; wrongfully and maliciously 
instituting suits against the plaintiff in the High Courts in Bombay 
and -Calcutta. On behalf of the appellant it has been contended 
before us on the authority of the case of the Quartz Mill :Consolt- 
dated Gold Mining Co. v. Eyre (1) that no action would lie against 
the ‘defendant company for having brought the suits in the Bom- 
bay High Court and in this Court referred to above. Brett M. 
R. in that case observed as follows :—‘ I entirely agree that even 
although civil proceedings are taken falsely and maliciously and 
without reasonable or probable cause, nevertheless no action 
will lie in respect of’ them, unless they produce some damage 
of which the law will take notice.” 

Bowen L. J. observed as follows :— : 

“TJ start with this, that.at the present day the bringing of an 
action under our presegt rules of procedure, and with the conse- 
quences attaching under jour present law, although the action is 
brought falsely and maliciously and without reasonable or pro- 
bable cause, and whatever may be the allegations contained in the 
pleadings, will not furnish a ground for a subsequent complaint by 
the person who has been Sued, nor support an action on his part 


j (1) (1883) 11 Q. B. D. 674. 
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for maliciously bringingsthe first action. To speak broadly, and 
without travelling into every corner of the law, whenever a man 
complains before a Court of justice of the false and malicious legal 
proceedings of another, his complaint, in order to give a good and 
substantial cause of action, must shew that the false and malicious 
legal proceedings have been accompanied by damage express or 
implied. The reason why, to my mind, the bringing of an action 
under our present rules of procedure and under our present law, 
even if it is brought without reasonable or probable cause and with 
malice, gives rise to no ground of complaint, appears to me easily to 
be seen upon referring to the doctrine laid down by Holt, C. J.. in 
Savile v, Roberts (x) He there said that there were three sorts of 
damage, any one of which would be sufficient to support an action 
for malicious prosecution, (r) The damage to a man’s fame, as if 
the matter whereof he is accused be scandalous. And this was 
the ground of the case between Sir Andrew Henley and Dr. 
Burstall: Raym, 180.......(2)The second sort of damages, which 
would support such an action, are such as are done to the person ; 
as where a man is put in danger to lose his life, or limb, or liberty, 
which has been always allowed a good foundation of such 
an action .......« (3) The third sort of damages, which will 
support such an action, is damage to a man’s property, as 
where he is forced to expend his money in necessary charges, to 
acquit himself of the crime of which he is accused, which is the 
present charge. That a man in such case is put to expenses, is 
without doubt, which is an injury to his property, and if that 
injury is done to him maliciously, it is reasonable that he shall 
have an action to repair himself.” It is clear that Holt C.J. 
considered one of these three heads of damage necessary to sup- 
port an action for malicious prosecution. To apply this test to 
any action that can be conceived under our present mode of 
procedure and under our present law, it seems to me that no mere 
bringing of an action, although it is brought maliciously and with- 
out reasonable or probable cause, will give rise to an action for 
malicious prosecution. In no action, at all events in none of the 
ordinary kind, not even in those based upon fraud where there 
are scandalous allegations in the pleadingy is damage to a man’s 
fair fame the necessary and natural consequences of bringing the 
action. Incidentally matters connected with the action, such as the 
publication of the proceedings in the action, may do a man an 
injury ; but the bringing of the action is of itself no injury to him. 


(1) (1697) 1 Ld, Raym. 374 (378) 
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When the action is tried in public, his fais fame will be’ cleared, 
if it deserves to be cleared : if the action is not tried, his fair fame 
cannot be assailed in any way by the bringing of the action. Apply 
the second head of:damage, namely, those injuries which are done to 
the person : the bringing of no action under our present law and 
under the ordinary rules of procedure will involve as a necessary 
and natural consequence damage to the person. The third sort of 
damage, the existence of which will support such an action as this, 
is damage to a man’s property. The same observation applies to 
this third head of damage. The bringing of an ordinary action does 
not asa natural or necessary consequence involve any injury to 
a man’s property, for this reason, that the only costs: which the law 
recognises, and for which it will compensate him, are the costs 
properly incurred in the action itself. For those the successful 
defendant will have been already compensated, so far as 
the law chooses to’ compensate him, If the Judge refuses to 
give him costs, it is because he does. not deserve them. 
Ifhe deserves them, he will get them in the original action: 
if he does not deserve them, he ought not to get them in a subse- 
quent action. Therefore the broad canon is‘true that in the pre- 
sent day, and according to our present law, the bringing of an 
ordinary action, however maliciously, and however great the want of 
reasonable and probable cause, will not support a subsequent action 


‘for malicious prosecution. 


“ I do not say that if one travels into the past and looks 
through the cases cited to us, one will not find scattered observa- 
tions and even scattered cases which seem to show that in other 
days, under other systems of procedure and law, in which the 
‘consequences of actions were different from those of the present 
day, it was supposed that there might be some kind of action 
which, if it were brought maliciously and unreasonably, might 
subsequently give rise to an action for malicious prosecution. It is 
unnecessary to say that there could not be an action of that kind- 
in the past, and it is unnecessary to say that there may not be 
such an‘action in the future, although it cannot be found at the 
present.day. The coufsel for the plaintiff company have argued 
this case with great abtlity; but they cannot point to a single 
instance since Westminister Hall began to be the seat of Justice in 
which an ordinary action, similar to the actions of the present day, 
has been considered té jystify a subsequent’ action on the ground 
that it was brought maliciously and without reasonable and probable 
cause. And although every Judge of the present day will be swift 
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to do justice and slow to allow himself as to miatters of justice to be 
encumbered with either precedents or technicalities, still every wise 
Judge who sits to administer justice must feel the greatest 
respect for the wisdom of the past, andthe wisdom of the past 
presents us with no decisive authority for the broad proposition in 
its entirety which the counsel for the plaintiff company have put 
forward,” : 

. In this case it is contended on behalf of the appellants that when 
they instituted the suit in this Court and in Bombay in 1922, they 
hada perfectly genuine and reasonable case which. they could 
present to the Court [See in this connection Jwmperial Tobacco Co, 
(Newfoundland) v. Duffy (x) and Dunlop Rubber Co. v. Booth (2)) ; 
and it was never suggested at any time that the actions brought by 
the appellants in this Court and in the Bombay High Court were 
malicious, It is quite true that the actions did not succeed ; but it is 
contended that mere dismissal of a suit is no evidence whatsoever 
of there being no reasonable and probable cause for the institution 
thereof. Itis further urged that all that the appellants did was to 
take steps for the purpose of protecting their trade in which they 
had been engaged for a number of years and where their cigarettes 
had acquired an enduring reputation and that in circumstances like 
these, malice will not be imputed. [See. Sorrell v. Smith (3)]. On 
behalf of the plaintiff it has ‘been argued that the right of a defen- 
dant to institute a regular suit for compensation after the termina- 
tion of certain previous proceedings, is clearly recognized in section 
95 sub-section 2 of the Code of Civil Procedure, and that in India 
the matter is not concluded by the authority of the case Qarts Hill 
MiningCo, v. Æyre (4). Itis not disputed, however, that in such a 
suit for compensation, one of the ingredients which the plaintiff must 
prove is malice, in addition to the facts required to be proved by 
section 95 of the Code of Civil Procedure [see the case, Wanjappa v. 
, Ganapathi( 5). In this case, whether the matter is looked at from the 
point of view indicated in Qartz Hill Mining Co. v. Eyre (4) or from 
that referred to in section 95 Civil Procedure Code, the present 
plaintiff must in my opinion fail on the facts. On the evidence on 
record which I have read and re-read, I gan’ find no trace of malice 
or of want of reasonable and probable cause on the part of the 
present appellants, in instituting the suits in this Court and in the 
Bombay High Court, ‘They had received expert professional advice 


(1) (1918) A. C. 180. ` @) %43 Patent Cases 1139- 
(3) (1925) A. C. 700. e (4) (1883) 11 Q. B. D. 674. 
(5) (1911) L. L. R. 35 Mad. 598. ; 
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from London that they had a fair case to go,to Court with, having 
regard to the authorities on the subject, an! in these circumstances 
and without more itis difficult to see why the appellants’ suits in 
Bombay ani Calcutta should have been described as malicious. 
On this conclusion it is not necessary for me to refer to the question 
of limitation ; but if I had to pronounce an opinion o% the question 
of limitation, I should.be prepared to hold that the plaintiffs claim 
for damages under this head is barred by Article 36 of the 
Limitation Act. 

I next come to the question whether the plaintiff has made out 
his case under claim (d). The facts in connectior with this branch 
of the case have already been set out by me in an earlier portion 
of this judgment and I need not, therefore, refer to the same here. It 
appears to me that having regard to the consent order of the rgth 
June 1922 in the Bombay suit, and having regard to the undertaking 
in the Bombay suit, the plaintiff cannot seek any relief in this Court 
in respect of any claim he may have for damages. Further, if he 
had any case under this head, it is barred by limitation. 


There now remains for me to consider the question whether the 
plaintiff is entitled to any relief under claim (c). The plaintiff relies 
upon the case of Bhut Nath v. Chandra (x1). In my opinion that 
case lays down the proposition that an injunction is in the nature of 
trespass to property in terms far too broad and I am unable to agree 
with it. Now, the plaintiff is seeking to recover damages that had 
accrued to him’by reason of the temporary injunction granted at 
the instance of the appellants in the suit in this Court. In the pro- 
ceedings in which the temporary.injunction was issued, an under- 
taking was taken from the appellants to compensate the plaintiff for 
any loss that might arise by reason of the injunction. Such an 
undertaking is on the authorities to be enforced by an application 
to the Court which granted the injunction [See Smith v. Day (2)]. 
In that case Jessel, M. R. observed as follows :-— 


“But the Court has a discretion, and before it will grant damages 
it must be satisfied that the injunction was improperly obtained, and 
that the defendant reasonably abstained from going on with his build- 
ing, and that under all the circumstances damages ought to be given. 
It may happen that an inteflocutory injunction is dissolved for delay 
or some cause which disentitles the plaintiff to an interlocutory 
injunction, though not to relief at the trial, and then at the triala 

* perpetual injunction is granted. The Court in sucha case has a 


} (1914) 16 C. L. J. 34. , (2) (1883) 21 Ch. D. 421. 
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discretion whether, under all the circumstances, the defendant 


ought to have damages in respect of the interlocutory injunction . 


having been improperly granted, though a perpetual injunction is 
granted at the trial, Then, again, the Court must have regard to 
the amount of damage ; if it be trifling or remote the Court would 
not be justified in directing an enquiry as to damages, though the 
injury might not be so remote that an action would not lie. Then 
again the time at which the application is made is material. Having 
regard to the decisions, we are not entitled to say that the applica- 
tion for an inquiry must be made either when the injunction is 
dissolved or at the trial. One of these must be the most proper 
time. The application may be made when the injunction is dis- 
solved, but if made then it probably will be ordered to stand over 
till the trial. If made by motion subsequently tothe trial, the 
party moving is subject to some disadvantage, for the application is 
one which should be made speedily and not after the Court has 
forgotten the circumstances.” [See also Griffith v, Blake (1)], 

It would, therefore, appear that the enquiry into damages can be 
and is ordinarily had by means;of an“application to the Court which 
originally granted the temporary injunction. In this case, the 
proceedings, as will be seen from what has been stated above, did 
not finally terminate until the 13th May 1924. . The present plaint 
was filed on the 21st January 1925, Itis contended, however, on 
behalf of the plaintiff that he is not limited to making an applica- 
tion in the suitin which the temporary injunction was granted for 
enquiry into damages ; but that he has an: independent right to 
bring a suit for compensation and that such right existsis clearly 
recognised by the terms of Article 42 of the Limitation Act. The 
procedure on the Original Side of this Court, being what it is, I 
think the proper course for the plaintiff should have been to make 
an application to the Court which ‘granted the temporary injunction 
and ask for an enquiry into damages. The plaintiff however has not 
been guilty of unreasonable delay in coming to this Court with his 
present plaint and I think, in the circumstances of this case and for 
the reasons given by the learned Chief Justice the plaint in this suit 
may be treated as an application for enquiry ‘into damages that might 
have been sustained by the defendant bye reason: of the temporary 
injunction issuing from this Court. The result, therefore, is that in 
my judgment on all the claims except ‘claim (c).the plaintiff must 
fail and that as regards claim (c) there shouid bean enquiry into 
damages as indicated above. What the nature of those damages 


(1) (1884) 27 Ch. D. 474. . 
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should be has been indicated: by the learned Chief Justice an1 it is 


. not necessary therefore for me to refer to it. 


I, therefore, agree with the learne1 Chief Justice as regards the 
order which he proposes to make. j 
Sanderson & Co; Attorneys for the Appellants. 


Orr. Dignam & Co.: Attorneys for the Respondent. 
A T.M. | Appeal allowed ; Enquiry ordered. 
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Before Mr. Justice B. B. Ghose and Mr, Justice Page. 


H. R. CHAMARIA AND COMPANY 
Va 


SONATON.- PAL AND ANOTHER* 


Ejectment—Lessee from mortgagee—Mortgagee in possession with consent of 
morlgagor—Consent binding on purchaser of equity of redemption. 


Per Curiam: A mortgagee taking possession of the mortgaged property, 
with the consent of the mortgagor contiiues lawful till the withdrawal of the 
assent. A purchaser of equity of redemptioa is bound by such assent -before his 
purchase. l 


Per B. B „Ghose, F: The purchaser of equity of redemption might withdraw 
by notice to mortgigce in possession the consent that was either actually or tacitly 
given by his predecessor in interest to the taking of possession by the mortgagee, 


Owing to the exceptional severity with which a mortgagee in possession is 
treated in taking the accounts, the Courts are slow to decide that such possession 
has been taken, and will only do so when it is proved that the mortgagec had no 
reasonable ground for believing himself entitled to take the rents and profits in 
any other capacity. The mortgagee may relicve himself of the liability to 
-accoutit as mortgagee in possession by showing that he entered “into possession in 
some other character, If he fails to establish that fact in order to exonerate 
himself from the liability to account as a mortgagec in possession he is accountable 
as such. 


The appellants got into possession as tenant at a monthly rent of Rs. 600. 
-They were let into possession by the mortgage in his capacity as a guardian of 
the son of the mortgagor undera written pencil note before his (mortgagor’s) 
death, in r917 and paid rent as agreed for one year. In March or April, t918, 
they entered into an infructuous verbal contract with the mortgagee to purchase 
the property for Rs.8,5000 but they did not pay the money as the mortgagee could 
not execute any valid deed of transfer and it was settled and agreed that erasonable 
interest upon the sum of Rs. 8,5000 should be paid by the appellants. As there 

* was no Sile the interest payable as mentioned above was really the rent. payable 
for the property, The equity of redemption was purchased by the plaintiff on 
the znd May, 1919. The mortgagee purchased the property in execution of his 
mortgage decree on the 23rd October, 1925. The suit was brougit on the 17th 
September Ig9fg9 and the claim was for rent at the “rate of Rs. 600 per mensem 
from 2nd May to 31st August, 1919, and for mespe profitsor damages from 1st 
‘September up to date of delivery of possession, The defence was denial of 
relationship of landlord and tenant : i 


* Appeal from Original Decree No. 25 of 192, "against the decree of Babu ° 
Aswini Kumar Das, Subordinate Judge, 2nd Court, of Dacca, dated the zist 
December, 1925. 
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Held, that the suit was not maintairfable. i PR 
Per B, B. Ghose, F: That the position of the- mortgagee was that of a 
mortgagee in possession. . ‘ 


That as the mortgagee entered “nto possession peacefully and without any 
objection on the part of the persons interested in the mortgaged property, he 
could not be treated as a wrong-doer, 


Per Page, F: That as the mortgagee could not legally enter into an 
agreement for a tenancy with the appellants in the capacity either of guardian or of 
agent of the minor son of the mortgagor, the suit as framed was not maintainable, 
as no privity of estate at any time existed between the plaintiff and the 
appellants. 


That the contention that as mortgagee and the appellants were jointly and 
severally liable to pay damages for having been in wrongful possession of the 
property, being based on a different cause of action involving the consideration 
of entirely different issues from the cause of action that was set out in the plaint 
and canvassed at the trial, could not be put-forward in the appellate stage of 
the case. 


Appeal by the Defendants. 


The material facts are set forth in the judgment of 
B. B. Ghose, J. : 


Sir P. C. Mitter, Mr. Charu Chandra Biswas and Babu 
Monindra Kumar Biswas for the Appellants., 


— Babus Joges Chunder Roy, Rajendra Chandra Guha and Prokas 
-Chandra Mazumdar for the Plaintiff-Respondenis. 


The judgments of the Court were as follows :— 


B. B. Ghose, J :—This is an appeal on behalf of the principal 
defendant H. R. Chamaria and Company, who may shortly be 
described as Chamaria, against a judgment and ‘decree of the 
Subordinate Judge, 2nd Court, Dacca dated the 21st December 
1925. The suit as framed was on the ground that Chamaria was a 
tenant-at-will under one J. B. Sukeas who was the owner of the 
property in question. The plaintiff had purchased the right, title, 
and interest of the legal representative of J. B. Sukeas in execution 
ofa money-decree on the 2nd May 1919. He was put into symbo- 
lical possession by virtue of his purchase on the r8th July 1919. 
The purchase was made in the benami of his son named Bepin 
Behary Pal who was joined as defendant No. 2 in the suit. On_ the 


“4th August 1919 the plaintif served notice on Chamaria determining 


the tenancy under which Chamaria was alleged to have held the. 
property in question as from the end of August 1919. The present 
suit was brought on thee 17th Septeniber, roro and the claim was 
for rent at the rate of Rs. 6do per month from znd May to 31st 


August 1919 and for damages at a certain rate, which it is unnecess- 
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ary to mention, from the 1st September to 17th September r919. 


The plaint was subsequently amended by an application made on 
the 23rd January 1925 asking for mesne profits or damages up to 
the date of delivery of possession. By this amendment the original 
valuation of the suit which was Rs. 10,000 odd was increased to 
Rs.. 80,000 odd. The defendant objected to the application for 
amendment which was over-ruled by the lower Court, .The 
defendant’s main defence was that he was never a tenant of the 
land under the plaintiff or his predecessor in interest, dnd the 
plaintif has no right to maintain the suit against him. His case 
was that one J. C. Galstaun held an equitable mortgage—or as it may 
be properly described as a mortgage by deposit of title deeds, which 
was effected in the town of Calcutta under section 59 of the 
Transfer of Property Act by J. B. Sukeas ; and that Galstaun was 
in possession of the property in suit along with other properties as 
a mortgagee and while in such possession Galstaun let out the 


property at first toa brother of J. B. Sukeas and then to the defen- - 


dant Chamaria at a rent of Rs. 600 per month. But sometime in 
April 1918 an agreement was entered into between Galstaun and 
Chamaria that Chamaria would purchase the property in dispute for 
Rs. 85,000 and that he woull have to pay no rent but would have 
to pay interest on the purchase money agreed to between them. 
The sale could not be effected because Galstaun had no right to 
effect a sale of the property at the time. But the stipulation was 
that Galstaun would either take the permissio. of the Court to sell 
the property on behalf of the infant heir of J. B. Sukeas or he would 
himself effect the sale after purchasing the property in execution of 
the decree on his mortgage which he intended to have. On these 
pleadings several issues were framed in the lower Court. The 
main questions are covered by issues Nos. 3, 7 and r1, Issue 
No. 3 was “ Is there any relationship of landlord and tenant between 
fhe plaintiff and the defendant?” Issue No, 7 was “Was the 


plaintiff aware of the equitable mortgage in favour of J. C. Galstaun’ 


at the time when he purchased the property in suit? Ifso, can he 
get kkas possession without. redeeming plaintiff's mortgage?” The 
trth issue was “ Whether Mr. J.C. Galstaun is mortgagee in 
possession in respect of the properties ig suit. If so, whether the 
plaintiff is entitled to recover any amount by way of damages?” 
It should be stated here that the plaintiff did not at the commence-- 
ment admit the mortgage of Galstaun. Whes the suit was brought 
by Galstaun on his mortgage ‘the present plaintiff was joined asa 
defendant as he ought to „have been joined as a purchaser of a 
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Civit.’ portion of the equity of redemption. Galstaun’s suit on his 


1927- mortgage was brought on the 14th of May 1919, four months prior 
u. Mcrae to the present suit by the phintif. The plaintiff disputed the 
and Company mortgage and in that suit he took up a plea that Galstaun having 
Sonaten Pal, got into possession of the property anl having realised the profits 
ee he was bound to account for the receipts and those must be debited 
ou’ ~" against the debt if any was found due to Galstaun, That suit was 
decided in the trial Court on the 23rd September 1921. There was 
an appeal against that decision and this Court modified the decree 
of the Subordinate Judge by its julgment dated the 23rd Jaunary, 
1924. I shall speak later on about this judgment. The judgment 
and decree of the High Court were affirmed by the Judicial 

Committee in January 1927. 





In the present case before the Subordinate Judge the trial 
proceeded upon the ground that Galstaun hada mortgage on the 
property in question. The sole question upon which the parties 
seem to have been in controversy was whether Galstaun was ever 
in possession of the property in question as a mortgagee or in other 
words whether Galstauy’s position was that of a mortgagee in 
possession. The Subordinate Judge found as it was found in the 
previous litigation that the purchase of the plaintiff was with notice 
of Galstaun’s mortgage. The Subordinate Judge found in the 
present case in deciding issue No. 7 a; stated above that Galstaun 
took possession of the property as guardian of the infant son of 
J. B. Sukeas and did not take possession as a mortgagee. That 
being so, he hell with regard to issue No. 7 that the brother of J. B 
Sukeas was a tenant of Owen Sukeas, the infant son of the 
original mortgagor, when Galstaun let out the property to 
him and that Chamaria was similarly a tenant under Owen Sukeas 
when Chamaria was let into possession by Galstaun in his capacity 
- of guardian of Owen Sukeas. In that view it was held that the 
plaintiff as a purchaser of the right, title and interest of Owens 
Sukeas stepped into his shoes and thus Chamaria became ‘a tenant 
under the plaintiff and that tenancy was terminated at the end of 
August 1919 by notice to quit which was served by the plaintiff 
upon Chgmaria and upon that basis the plaintiff was entitled toa 
decree for rent for the perfod of the tenancy and also for damages 
by way of mesne profits till the date of delivery of possession, 
The property however, was sold in execution of the mortgage decree 

* obtained by Galstaun off the 23rd October 1925, and purchased by 
himself. The value fetched for the property at the execution sale 
was far below the amount of the mortgage decree. By reason of 
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that sale no decree could have been made by the Subordinate 
Judge for ejectment of the defendant as the plaintifi’s title to the 
property ceased to exist by virtue of that sale. But he made a 
decree for damages up to that date and the ‘total amount of the 
decree made by the Subordinate Judge, who modified the claim for 
damages made by the plaintiff to a considerable extent, was 
Rs. 46,660. The defendant Chamaria has appealed to this 
Court. ; 
The first ground taken on behalf of the appellant is that the 
amendment asked for by the plaintiff should not have been allowed 
by the lower Court. We donot think that there is any substance 
in this objection. If the plaintiff had not specified in his plaint that 
- he asked for mesne profits till the date of the suit, that is to say, 
till the 17th of September rgrg the Court might have beenina 
position to make a decree for mesne profits up to the date of deli- 
very of possession. Butif the suit is otherwise properly framed 
there was no harm in allowing the plaintiff to amend his plaint by 
striking out from his prayer for recovery of mesne profits the words 
“up to the date of the suit” and by Substituting in their plig the 
words “up to the date of delivery of possession.” 


The appellant then takes up the position that he was brought on 
the land by the mortgagee Galstaun who was in possession at the 
time and that so long as the possession of Galstaun could not be 
got rid of the plaintiff was not entitled to sue him as there was no 
privity between him and the plaintiff. AsI have already stated 
Chamaria never acknowledged that he was on the land as tenant of 
Sukeas. Galstaun’s possession was not admitted by the plaintiff in 
this suit either in the plaint orin the evidence on his side. The 
Subordinate Judge, however, has found that Galstaun was in posses- 
sion, But he has held that as Galstaun wasin possession as 4 
guardian of Owen Sukeas the relationship of landlord and tenant 
‘existed between Owen Sukeas and the defendant. The question, 
therefore, is whether that position is atall maintainable. The 
learned vakil on behalf of the plaintiff-respondent does not seek 
to support the decree of the Subordinate Judge on that ground. 
The position that he takes up is this, that Galstaun got inte posses- 
sion without any right. His position was ° that of a mere trespasser 
and Chamaria who was brought on the land by Galstaun was in no 
better position. They were joint trespassers upon the facts as esta- 

' blished by the evidence, That being so,e the plaintiff was entitled 
to claim damages from any one of ther, both of whom were jointly 


and severally liable, So leng as it is not established that the plain- 
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tiff has recovered any damage from the other joint trespasser the , 


plaintiff is entitled to recover damages from this tortfeasor that is, 
Chamaria ; and upon that ground the decree of the Subordinate 
Judge is unassailable. 

The appellant on the other hand contends that Galstaun was in 
possession as a mortgagee. He brought a suit on his mortgage. In 
that suit he admitted in his plaint, as would appear from a recital in- 
the judgment of the Subordinate Judge in the mortgage suit (at page 
42 of the second part of the paper-book), that he had obtained 
possession of the mortgaged properties and some moveables belong- 
ing to J. B. Sukeas, after the death of J. B. Sukeas. He had sold some 
of the moveables and realised the rents and profits of the mortgaged 
properties and credited the price and rent and profits towards the 
satisfaction of his debt, He took upon himself the liability to account 
as a mortgagee in possession, The present plaintiff was defendant 
No. 3 in the previous mortgage suit who practically alone co: tested 
the suit, He also referred to the fact that Galstaun had taken pòs- 
session of the property left by J. B. Sukeas and that he was bound 
to account for all the moneys that he had received, (which the 


present -plaintiff described as misappropriation) and also to 


make good :the amount of the loss which he had caused by his 
neglect to get inany part of the property of the deceased, ` In 


substance the present plaintiff as a defendant in the mortgage suit’ 


pleaded that not only Galstaun ‘was liable to account for what he 
had actually received or might have received but :he was also liable 


to account for his wilful default. Upon that an issue was framed - 


as to how much was realised and that was the 6th issue before the 


Subordinate Judge in the mortgage suit. Galstaun produced his 


account books in the mortgage suit, What the receipts were is evi- 
dent from the fact which was stated in the judgment of the Subordi- 


nate Judge (at page 58 of the same part of the paper-book) where’ 


the Judge stated “ The plaintiff, it is true, credited in his accounts | 
the moneys received from the estate of J. B. Sukeas after his death” 
and these should be held as payments made in reduction of the 


plaintif’s dues.” It should be stated that the decree made by the’ 
Subordinate Judge wase merely a money decree as against : the 


representative of the origjnal debtor J, B. Sukeas and the sums 
which were found inthe accounts to have been realised from 
the property by Galstaun were debited against his dues. ' 


Against that decree Galstaun appealed to the High Court and . 
in the High Court the decree of. the Subordinate Judge was modifi- 


ed to this extent that a decree was made in favour of Galstaun as 
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a mortgagee and he was held entitled to recover his dues"from 
the mortgaged property. With regard to the accounts it appears 


that neither party pressed for an account being taken and a ` 


decree which in ordinary case is made to the effect that accounts 
should be taken of what was due to the mortgagee by taking accqunts 
of what was due under the bond and what was received by the 
mortgagee from the mortgaged properties was not made, Instead of 
that a decree was made for the sum that was found by the lower 
Court with interest and costs. The reason evidently seems to have 
been that both the parties knew that the receipts were less than the 
interest and outgoings and that on taking accounts the dues of 
the mortgagee would be found to have been much larger’ than 
what was found by the Subordinate Judge and. the mortgaged 
property not being of sufficient value it would be mere waste of 
time and money to take further accounts which would have *the 
effect of increasing the debt which was found to be due to the 
mortgagee. There was an appeal from the’ decision of the High 
Court to the Privy Council by the present:plaintiff. The judgment 
and decree of the High Court were affirmed by the Privy.'Council 
on the ast January 1927. No objection was made in that 
appeal to the accounts nor to the nature of the decree that was 
made by the High Court. The only ground upon .which the pre- 
sent plaintiff chose to fight the case before the Privy Council was 
‘whether there was a mortgage or not. The position of the parties, 
therefore, stands thus, that if there was a mortgage the equity of 
redemption purchased by the plaintiff was worth nothing as the 
mortgage debt of Galstaun would far exceed:’the value of the pro- 
perty in whichever way the accounts might have been taken. 

It is contended on behalf of the appellant that it is quite clear 
from the facts that Galstaun was in possession as a mortgagee.That 
being so, Chamaria had been‘brought on the land by the mort- 
fagee'in possession and the plaintiff as a purchaser of the equity 
of redemption could not treat Chamaria as his tenant so long as the 
property was not redeemed by him. It is conceded on the 
part of the respondent that if Galstaun was a mortgagee in 
possession and if Chamaria was brought on the property by 
Galstaun as such mortgagee the plaintiff would have no case. But his 

“contention is that Galstaun never took possession asa mortgagee 
and that contention is sought to be supported by the fact that the 
‘plaint was not dtawn up in the mortgage sult in the form which is 
prescribed’ in appendix ‘A’, form No.45 of the Code of Civil 
Procedure fora’ plaint by a mortgagee who had entered into 
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Crvm. -possession ; and the decree isnot also in the form given in Appen- 
1937, Edix ‘D of the Code of Civil Procedure. I have already stated why 
Nes cf ae 
H, R. Chamra the decree was not: in that form. The plaint, although it is not 
and Company precisely in the form prescribed in Appendix ‘A’ sufficiently indi- 


Sonatin Pal. cites the position of Galstaun. When he stated in his plaint 
oe ae that he had a mortgage and that after the death of the original 
Deals mortgagor he got into possession of the property and realised rents 
and profits which he was: willing to debit against the mortgage 
amount, this is a sufficient statement that the mortgagee was liable to 
account as mortgagee in possession ani I have already indicated 
the defence in which it was alleged that the mortgigee was not only 
‘bound to account for what he receivel or what he might have 
received’but also to account for the loss to the estate by his 
default. U.ader the circamstances it seen; to me difficult to hold 
that the position of Gulstaun wa; anything but that of a mortgigee 
in possession. - The Suborlinate Julge has heli that Galstaun weat 
into- possession asa gurdian; It is urfoubtelly true, as it appears 
from the record,-thit after the deith of J. B. Saxeas, who had him- 
‘self written’ a pencil note b2fore his death to the effect that Gils- 
taui should look after his minor son, Gulstaun thought that 
he woullact as a sort of a guirlian of the minor son of J. B. 
Sike1s as Gilstun1 seem: to hive bzea very much interested in the 
welfare of the family, - With that view he took possession of not 
only the mortgaged property but also some moveable - properties 
belonging to Sukeas and “tried to carry on his business. It is 
apparent that when he found that: the debts of the estate of Sukeas 
were so great that it woull be hopeless to try to save the estate he 
ceased from acting asa sort of guirdian of the infant. Subsequent- 
ly, a lady who was ‘thegrandmother of Oven Suker; took out 
letters of administration of the estate of J. B. Sike1s, Gulstaun was 
„certainly not entitled to enter/into possession under his mortgage, 
But it is quite clear that he got into possession either with the 
¿express or tacit consent of the persons who were really interested 
in the estate of the mortgagor, J. B. Sukeas. This question does 
not seem to have been ‘properly investigated and that must have 
“been due to the fact that the plaintiff altogether ignored the exis- 
tence of Galstaun with réference to this property in the present 
litigation. It appears quite clear from the evidence on the record 
fthat Galstaun entered into’ possession peacefully and without 
* objection on the part 8fghe persons interested in the mortgaged 
‘property. - That being so, he cannot be treated asa wrong-doer as 
che is sought to be treated by the ‘respqndent here and unless the: 
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plaintiff can maintaih the position that Galstaun was a 
wrong-doer and Chamaria was equally a wrong-doer the present suit 
cannot in jmy opinion be maintained as against Chamaria. 

It is contended on behalf of the respondent that there is nothing 
to show that Chamaria paid any money to Galstaun for the period 
of his occupation or that any sum which he might have paid was 
taken into account in the mortgage suit and therefore, the 
plaintiff is entitled to recover the money from Chamaria for the 
period of his occupation.’ We are not concerned in this case, in my 
judgment,,with the question whether proper accounting was made 
in.the mortgage suit of Galstaun. That question does not arise ih 
the present case. The short question which seems to arise here is 
that if Galstaun was in possession as a mortgagee and was account- 
able as such in his mortgage suit any person who has been brought 
on the mortgaged property by Galstaun has no privity between 
` himself and the mortgagor so as to be liable to the mortgagor for 
his occupation of the mortgaged property. It may be conceded that 
the plaintiff after his purchase of the equity of redemption could 
by giving proper notice to Galstaun claim to recover possession of 
the property. In other words he might withdraw by notice to 
Galstaun the consent that was either actually or tacitly given by 
his predecessor-in-interest to the taking of possession by Galstaun ; 
but it is unnecessary to discuss what the position would have been 
in that case as there is no allegation anywhere on the record that 
any such notice was given, The plaintiff was, therefore, bound by 
the consent given by or on behalf of the owner of’ the equity of 
redemption before his purchase to the taking of possession by Gals- 
taun and he cannot on that ground maintain this suit against the 
defendant for damages or rent, 

There is another matter with regard to which I propose to make 
a few observations. The discussion by the learned Subordinate 
"Judge in his judgment as regards the question whether Galstaun 
was a mortgagee in possession or not is based upon a discussion in 
the books as to whether the mortgagee should in certain cases be 
treated as having taken upon himself thg onerous position of a 
mortgagee in possession when’a mortgagee enters into possession he 
is bound to account as a mortgagee in possession. But owing to the 
exceptional severity with which a mortgagee in possession is treated 
in taking the accounts, the Courts are slow to decide that such 
possession has been taken, and will only do So when it is proved that 
the mortgagee had no reasonable ground for believing himself entitled 


to take the rents and proffts in any other capacity. The mortgagee 
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Cryin, may relieve himself of the liability to account as a mortgagee’in pos- 
DA: session by showing ‘that he entered into possession in some other 
H. eee character, If he fails to establish that fact in order to exonerate 
“and-Company himself from the liability to account as a mortgagée in possession 
Sonatnn Pal.. he is held to be accountable as much ; for example, in this case 
== if in the mortgage suit Galstaun had taken up the position that 


B. B. Ghose, F. : ; ; . è 
EEL 7 he did not enter into possession as a mortgagee but simply as 


guardian of-Owen Sukeas, I think his iplea could not have ‘been 
-given effect to. He was not the legal guardian of Owen Sukeas 
and, therefore, as there is no other legal ground, which he could 
‘maintain for being in possession of the property he would be lia- 
ble to account as a mortgagee in possession. My view, therefore, 
is that Chamaria may shelter himself under the plea that Galstaun 
took possession of the property as afmortgagee after the death of 
J. B, Sukeas and that he was brought on the land by Galstaun. 
There was no relationship of landlord and tenant between 
- him and the plaintiff and the plaintiff, therefore, is not entitled 
to claim anything from him. The plaintiff purchased the equity 
of redemption which unquestionably was worth nothing and he 
is not, in my judgment, entitled to recover anything from Chama- , 
ria, 
In that view this appeal must be allowed and the suit dis- 
missed with costs in all Courts. 
Page, J :—I agree. This is a suit brought to recover has 
possession of certain immoveable property together with arrears ‘of 
ient and mesne profits, The property in suit was the subject 
matter of an equitable mortgage of the 22nd may 1914 created by 
one J. B. Sukeas in favour of J. G. Galstaun. 
It was common ground at the hearing of the appeal that even 
».;i£the sums decreed for rent and mesne profits in the suit had} been 
added to the mortgage security it would have been insufficient to 
meet the sum due to Galstaun under the mortgage of the 2ende 
May 1914. The ground upon which the decree was based is set 
out in the judgment of the learned Subordinate Judge as follows: 
“ Defendant No. 1 (that is appellant) got into possession admittedly 
as ‘tenant, at a monthly rent of Rs. 600, They were let into 
possession by Mr. Galstaut in his capacity as a guardian of Owen 
Sukeas in 1917, and they paid rent as they had agreed to pay fora 
period of one year. In March or April rg9r8 they entered into an 
-infructuous verbal contract with Mr. Galstaun to purchase the 
property for Rs. 85,000, but they did not pay the money as 
i Mr. Galstaun could not execute any valid „deed of transfer and it 


G 
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was settled and agreed that reasonable interest upon the sum.of cyz 
Rs. 85,000 should be paid by H. R. Chamaria & Co. As there 1927+" 
was no sale the interest payable as mentioned above was really the py, Bo Chanai 
rent payable for the property and thus the tenancy created at first and Company 
was practically continued. The relationship of landlord and tenant, Sonaton Pal. 
therefore, in my opinion, existed as between Owen Sukeas and 
defendant No, I till the interest of Owen Sukeas was purchased by 
the. plaintiff on the 2nd May 1919 in the denami of his son defendant 
No, 2 in auction sale. On purchase of the equity of redemption the 
plaintiff stepped into the shoes of Owen Sukeas and thus H. R. 
Chamaria & Co. became tenants under him, The tenancy 
terminated with the end of August rg19 as it was put an end by 
a notice to quit.” It is quite clear that Galstaun could not legally 
enter into an agreement for a tenancy with H. R. Chamaria & Co. 
in the capacity either of guardian or of agent of the minor son of 
Sukeas. It follows therefore that the suit as framed must fail, for 
no privity of estate at any time existed- between the plaintiff and 
Chamaria, At the hearing of the appeal, however, the learned 
Vakil for the respondent contended that, although he could not 
support the decree upon the ground upon which it was based by 
the learned Subordinate Judge, it ought to be affirmed upon an 
entirely different basis. He urged that Chamaria must have been 
in possession of the property at all material times either without any 
title or claiming title through the mortgagor or the mortgagee. 





Page, Fy 


As the learned vakil for the appellant admitted that he could 
not claim title through the mortgagor Chamaria either had no title 
to be in possession at all or he must rest his claim to be-in poses- 
sion upon the title of Galstaun, the mortgagee. Upon that 
assumption the learned vakil for the respondent further contend- 
ed that Galstaun took possession without any pretence of legal 
right, and was liable to be ejected as a trespasser; and that 

e (Chamaria, who admittedly was put into possession by- Galstaun 
acting in some capacity or other, was in a like predicament. Being 
trespassers both Galstaun and Chamaria were jointly and seve- 
rally liable to pay damages for having been in wrongful possession 
of the property. That is a different cause of action—involying the 
consideration of entirely different issues--from the cause of action 
that was set out in the plaint and canvassed at the trial, and learn- 

“ ed counsel who appeared for the appellant strenuously contended 
that the Court ought not to permit the respondent to set up a new 
cause of action of this nature for the ‘ttrst time in appeal. It 
is necessary to decide that question, because, in my opinion, bs 
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upon the evidence’ the learned Subordinate Judge ought to have 
held that at all material times Galstaun was in possession of the 
property in suit as mortgagee and not as a trespasser. The oral 
evidence upon this matter, in my opinion, supported the view that 
Galstaun took possession of this property as mortgagee with the 
assent of the mortgagor. That being so, his possession was lawful 
possession unless and until the assent of the mortgagor to Galstaun 
remaining in possession of the mortgaged property was withdrawn. 
At the hearing of the suit no allegation was made, no issue was rais- 
ed, and no evidence was led by the plaintiff to prove that any time 
after he purchased the property the plaintiff had refused or with- 
drawn his assent to Galstaun remaining in possession of the pro- 
perty as mortgagee under the mortgage of r2th May 1914. It may 
be that if such an issue had been raised at the trial the defendant 
might have been in a position to prove that the plaintiff in fact 
consented to Galstaun remaining in possession as mortgagee. But 
once it is found that Galstaun took possession of the property as 
mortgagee with the assent of the mortgagor, in my opinion, the 
mortgagee’s possession continued to be lawful possession until 
the assent of the mortgagor was withdrawn; and if Galstaun’s 
possession was lawful possession it follows that Chamaria’s posses- 
sion was also lawful. 

The result is, therefore, that, even assuming that the respon- 
dent ought to be allowed at this stage of the proceedings to put 
forward the case that Chamaria was trespasser, such a conten- 
tion must fail having regard to the evidence that has been adduced. 
It is unnecessary to consider the legal position of the plaintiff 
vis-a-visthe mortgagee Galstaun, and I refrain from expressing 
any opinion with respect to the legal obligations that existed or may 
exist between them. 

For these reasons I agree that the appeal should be allowed and 
the suit dismissed. : 


A, T. M. Í Appeal allowed : Suit dismissed, 
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Before Sir George Claus Rankin, Knight, Ĉhiej Justice, and 
Mr. Justice D. N. Mitter. 


NAWAB BAHADUR OF MURSHIDABAD 
v. 


RAJA BHUPENDRA NARAYAN SINHA BAHADUR.* 


Revtsion—Civil Procedure Code (Act V of 1908), Sec, 115— Wrong application 

of law. i ; j 

- Section 1r§ of the Code of Civil Procedure applies to jurisdiction alone, the 
irregular exercise ‘or non-exercise of it, or the illegal assumption of it. The sec- 
tion is not directed against conclusion of law or fact in which the question of 
jurisdiction is not involved: Bala Krishna v. Vasudeva (1). 

The High Court refused to interfere under section 115 of the Code of Civil 
Procedure in a case where the lower Court applied the law to it to which it did 
not apply: Brajabala v. Gurudas (2) and Mohini v. Sankar (3) distinguished, 

Appeals by the Defendant. 
Suit for recovery of the balance of Road and Public Works 
cesses, : 

_ The material facts appear from the judgment. of Mr. Justice 

Mitter, . : 

Mr. Amarendra Nath Bose, Babus Suresh Chandra Mukherjee 
and Amulya Charan Sen for the Appellant. 

Babus Sitaram Banerjee and Bejoy Prosad Singha Roy for the 
Respondent, i 

The judgments of the Court were as follows :— 


S. A. No. 1805 of 1925. 


Mitter, J :—This appeal arises out of a suit by the respòn- 
dent for recovery of the balance of Road and Public : Works Cesses 
from. the appellant payable for 4 years viz., 1326 to 1329 B.S. 
with damages at 25 per cent, ? 

f The defendant in this suit, now appellant, is the patnidar 
under the plaintif, now respondent, who isthe zemindar of the 


*Appeals from Appellate Decrees Nos. 1805 of 1925 and 42 of 1926, against 
the decrees of Babu Nitai Charan Ghose, Subordinate Judge of Murshidabad, 
dated the 21st April, 1925, and of B, Mukherji Esq» District Judge of Murshida- 
bad, dated the roth September, 1925, respectively, affirming thdse of Babu 
Ganendra Kanta Nag, Munsiff, znd Court, of Berhampur, dated the 14th 
February, 1924, and of Babu Thakur Das Banerjee, Munsiff, ist Court, dated 
the roth May, 1924, respectively, 

(1) (1917) L. R. 44 I. A. 261 (267) ; 26 C. L. p 243 (148). 

(2) (1906) 3 C. L. J. 293 (301) ; I. L, R. 33 Cale. 487. 

(3) (1933) 39 C. L. J. 32 (535). 
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Mahal in suit and the terms of ‘the patni are to be found ina 
Rabuliat, to some of the terms of which reference will be made 
later. 

The plaintif dies that out of the cesses payable by the 
defendant only a smaller sum has been realised and the plaintiff 
consequently sues for-the excess cesses. 

The defence of the defendant substantially was (i) that the 
plaintif was realising cesses at the legal rate without adverting 
to a clause inthe Āaġuliał which runs ‘to the following effect :— 
“ If there be any demand from the state on the zemindari for any 
nėw amount on account of rent or revenue payable to the king 
or if any order is passed, I shall abide by it and pay my rent along 
with it without any objection”, (ii) that the plaintifs claim 
for recovery of cesses for the year 1926 was barred by limitation. 

The Munsiff granted a decree to the ‘plaintiff for the excess 
cess. An appeal was taken by the defendant to the Court of the 
Subordinate Judge of Murshidabad who affirmed the decision of 
the Munsiff, 

A second appeal has been taken to this Court by the defend- 
ant and three points have been raised before us by the learned 
Advocate for the- appellant. It is argued in the first place as 
that the covenant in the Aaduiiat that the defendant would pay 
“ Rajaswa” would not include the excess cess claimed i.e,, the 
cess in excess of the legal rate. It is contended in the second place 
that the excess cess claimed does not fall-within the definition of 
rent as given inthe Bengal Tenancy Act :for under section 3 
clause 5 of the Act “rent includes also money recoverable under 
any enactinent for the time being in force as if it’ was rent” and as 
the excess cess was recoverable not under the Cess Act but under 
the covenant in the Aabulia¢ the excess cess could not be regarded 
as rent within the meaning of the Bengal Tenancy Act and that 


the suit for excess cess was not a suit to which the provisions of, 


article 2 of Schedule ITI clause (iii) (b) of the Bengal 
Tenancy. Act would apply and consequently the claim for 1326 
B. S. is barred by limitation. It is contended in the third place 


that in any view the plaintiff is not entitled to damage at 25 per 


cent on the excess cess having regard to the provision of section 
68 clause 2 ofthe Bengal Tenancy Act which applies only to a 
suit for tent. : 

Basing his argument on the ground taken by the appellant that the 
sum claimed in the- suit cannot be regarded as, rent, the learned 
YV ilfor the respondent has taken a- preliminary objection to the 
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hearing of this appeal, He contends that according to the appellant’s 
argument the present suit would be a suit not for rent but for 
money and. as the suit is valued at less than Rs. soo there would be 
no-second appeal to this Court by reason of section 102 of the Code 
of Civil Procedure. The appellant is in the horns of a dilemma 
for if his argument is accepted that the present suit is not a suit 
for rent then he has no right of second appeal, If on the other 
hand his argument is not accepted and the suitis regarded as a 
suit for rent then there is no substance in any of the three 
grounds ‘taken. The learned Advocate for the appellant is pre- 
pared to accept the position that this.is a suit for money and not 
for rent ; consequently he is met by the preliminary objection 
which must prevail and the appeal is dismissed with costs. 


It is next argued in reply that this petition of appeal should 
be treated as a petition for revision and this Court should interfere 
under section 115 ofthe Civil Procedure Code. With reference 
to the second and third grounds raised on behalf of the appellant 
it is said that the lower appellate Court has applied the law toa 
case to which it does not apply and -has thus exercised his jurisdic- 
tion with material irregularity, Reliance has been placed in this 
connection on the decisions of this Court “in Brajabala v, Guru- 
das (1) and Mohini Mohan v. Sankar Das (2). All that these cases 
lay down is that in a proper case where there has been an error of 
jurisdiction the High Court may ‘treat a petition of appeal as a 
petition for revision and interfere under section 115 of the Code. 
But we do not think that section 115 applies in the present case for 
in deciding the three points raised by the appellant against him the 
lower appellate Court has merely arrived at conclusions of law con- 
trary tothe contention of the appellant. It has been observed by 
the Judicial Committee of the Privy Council in the recent case of 
Bala Krishna v. Vasudeva (2), that section its applies to jurisdic- 
tion alone, the “ irregular exercise or non-exercise of it, or the ille- 
gal assumption of it. The section is not directed against conclusions 
of law or fact in which the question of jurisdiction is not involved.” 

I think, therefore, that this is not a case which calls for our 


interference under section 115, . 


S.A. Wo. 42 of 1906, 
With regard to this appeal which arises out of a suit between 
(1) (1906) 3 C. L. J. 293 (301) ; I. L. R. 33 Gate 487. 


(2) (1923) 39 C. L. J. 532 (535). 
(3) (1917) LR. 44 1. A. 261267) 3.26 C. L. J. 143 (148), 
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the same parties as in Appeal No. 1805 of 1925 which I have just 
dealt with, it has been frankly admitted by the learned Advocate 
for the appellant that the case is governed by a previous decision 
of the High Court dated the rst of June rg22 which has been 
marked as Ex, 3 in the suit and that that decision is against him. 

I think that the decision of this Court referréd to :concludes 
this second appeal which must be dismissed with costs. 


Rankin, C. J.: I agree, ; ‘ 
A. T. M, . Appeals dismissed. 


CIVIL REVISION. 


Before Sir Zahkadur Rahim Zahid Cree Knight, Judge, 
and Mr. Justice S. C. Mallik. ` 


TARAPADA GHOSE 
v. 
SRIMATI BAGALA SUNDARI BASU AND ANOTHER.* 


Defence, conduct of—Person, not a party to suit~Civil Procedure Code (Act V 
of 1908), O. ¢ R. 13.—‘Person.’ 

A person who is a stranger to a suit cannot be given the conduct of the 
suit within the meaning of rule 11 order r -of the Code of Civil Proce- 
dwe. : p si 

The word ‘person’ in rule 11 order 1 of the Code’ of Civil Procedure 
means a party to the suit. ; 

A brought a suit against B. B’s wife applied for-permission to conduct the 
case.on behalf of her husband on the ground that her husband was either mur- 
dered by the plaintiff or was being kept in solitary confinement at the plain tiff’s 
instance : 

Held, that the Court had no power to permit the conduct of the defence by 
defendant’s wife without special authorisation. 

Application for Revision by the Plaintiff under section 115 of the 


Code%of Civil Procedure and under section 107 of the Government 
of India Act, 1915. °. 


*Civil Revision No. 608 of 19275 against the decision of Babu Hem Chunder 
Das Gupta, Subordinate Judge, 3rd Court, a? Alipore, dated the Igth April, 


1927- 
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Sir Provas Chandra’ Mitter, Mr, Bimala Chiran Deb and Babu 
indu Prokash Chatterjee for the Petitioner, f 

Mr, Gunada Charan Sen and Babu Ramendra Chandra Roy 
for the Opposite Party. i 

The judgment of the Court was as follows : 

Suhrawardy, J. :—This Rule has been obtained by the plain- 
tif against an order of the Subordinate Judge of 24 Parganas dated 
the rzth April 1927 permitting the wife of the defendant to con- 
duct the defence on his behalf under the following circumstances. 
The defendant Protap Chandra Basu was the Cashier and Collect- 
ing Agent for a number of years working under the plaintiff. The 
‘plaintiff's case is that oa one morning he found the defendant 
absconding with the key of the iron safe in his charge. A crimi- 
nal case was brought against him but he is still absconding. The 
present suit has been instituted for accounts against Protap Chan- 
‘dra Basu and the plaintiff also applied for attachment before judg- 
ment. of certain sums of money. Thereafter the oppo- 
site party No, 2 Bagala Sundari Dasi applie1 for permission to con- 
duct the case on behalf of her husband on the ground that her 
husband was either murdered by the plaintiff or was being kept 
in solitary confinement at the plaintiffs instance. The learned 
Subordinate Judge has been unable to find whether the version of 
the plaintiff was true or the defendants’ wife’s version relating to the 
the disapperance of the defendant was true and permitted the 
wife to conduct the case on behalf of her absent husband. The 
order passed by the Subordinate Judge is based on two grounds, 
His interpretation of Order r rule xr gave him enough jurisdic- 
tion to entrust the defence to the wife though she was not a party to 
the suit. The other grouniis that if Order x rule rr does not 
apply the Civil Procedure Code is silent and there is no express 
provision to meet the contingency that has arisen in the present 
cise and therefore in the exercise of inherent jurisdiction vested 
in the Court he can give the conduct of the suit to the opposite 
party No. 2. 

_ It has been argued before us that Order r rule rr does not 
authorise the Court to give the permission as above stated and that 
as there is no provision in the Code for aMowing a third party to 
conduct a sitit on bahilf of a1 abseit pirty without special authori- 
sation the Court has no power to give such permission. As regards 
the first ground, itis contended on behglf* of the opposite party 
that the word ‘ person’ in Order x rule -rz includes any person—be 
he a partyt? he suit or not—and the Court has jurisdiction to give 
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such permission to the wife in the present case to conduct the 
defence on behalf of her husband. As this is a case of first impres- 
sion and no authorities are available either for or against, I have 
given my very careful consideration to the contentions raised on 
both sides and I find myself unable to agree with the interpretation 
put'upon the rule by the Court below and urgently pressed before 
us by the learned Advocate appearing for the opposite party. The 
-main argument upon which this view is supported is that Order r 
tule xr reproduces the provision of the last paragraph of section :32 
-of the Code of 1882 which was-as follows: “The Court may give the 
conduct of the suit to such plaintiff as it deems proper” The present 
Code has in Order r rule 11 reproduced all the words of the repeal- 
ed section except that the word ‘plaintif’ has been changed; into 
‘person’. It is accordingly argued that this change is instructive 
and gives an inkling into the mind of Legislature as to what was 
really meant by the change and it is said’ that the legislature inten- 
ded by the alteration of the words to invest the Court with power 
to give the conduct of the suit to any person whom it deems proper 
—be such persona party to the suitor a stranger to it, I do-not 
think that the idea with which this alteration was made was as has 
been suggested by the opposite party. The alteration has. been 
made in order to assimilate the wording of the rule of. the Code to 
the corresponding rule of the Supreme Court in England. Order 
16 rule 39 of the Rules of the Supreme Court is, so far as is relevant 
for our present purpose, in these words: “The Court ora Judge 
may require any person to be made a party to any action or proceed- 
ing, and may give the conduct of the action or proceeding to such 
person as he may think fit.” Under the English law the few cases 
which have been decided under this rule show that. the Court has 
as much power to give the conduct of the suit to one of the plaintiffs 
as the conduct of the defence to one of the defendants, See the 
case of Peek v. Ray. (x). The further reason for the alteration 
seems to be that under the law as it stood under the repealed Code 
of Civil Procedure the Court had power to entrust one of the 
plaintiffs with the prosecution of the suit. As it was deemed to be 
desirable that the power of the Court to put one of the parties in 
charge of the suit should be extended to the conduct of the defence, 
a general word was used to include both the plaintiff and the 
defendant. As.I have said, there is no case in support of the 
view pressed by the-opposite party or that which I feel disposed to 
adopt.; but the comment&tors of the Civil Procedure Code have put 


(1) (1894) 3 ch. 282. 
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an interpretation on this ertile which accords with my reading of 
the law. I only refer to their opinion in support of the view which 
I take in this matter independently of what they have stated. Sir 
John Woodroffe in his well-known edition of the Civil Procedure 
Code observes, commenting on Order 1 rule rr, as follows: “The 
word ‘suit? does not ordinarily include defence, but, according to 
the English practice, the conduct of the defence also is often given 
to one of the defendants............ Apparently with a view to adopt 
that practice, the ‘person’ has been substituted for the plaintiff.” 
This view has been accepted and adopted by. another commentator 
Mr. Nandlal in his useful edition of the Civil Procedure Code. 
There isa decision in the Madras Court which shows how this rule 
has been‘understood. In Saminatha Pillay v. Rajagopal Mudaliar 
(1) the learned Judges held that it was permissible under order 1 
rule rt to transpose a defendant asa plaintiff and give him the 
couduct of the suit. The order within which rule 11 appears is 
described in the heading as relating to parties to suit, which lends 
strength to the view I have adopted. The word ‘person’ has been 
used in several rules under that order. Though ‘I do not think 
that the meaning which may be given to that word in any rule will 
necessarily govern the meaning of the word used in tule rz, a 
reference to the various rules in Order 1 may be made to show that 
the word ‘person’ was not used in any particular sense by the 
Legislature and that it should be interpreted according to context, 
Rule 1 says that all persons may be joined in one suit......if such per- 
sons brought separate suits, any common question of law or fact would 
arise. Rule 3 says that all persons ‘may be joined as defendants 
senses where if separate suits were brought against such persons any 
common question of law or fact would arise. There can be no 
doubt that the word ‘person’ used in these rules means persons 
who are parties to the suits, Rule 6 empowers the ‘plaintiff to join 
as-parties to the same suit allor any of the persons severally or 
jointly and severally liable. Rule 7 says “Where the plaintiff is 
in doubt as to the person from whom he is entitled to obtain redress 
he may join two or more defendants......” In these two rules 
the word ‘person’ has been. used to indicate 2 person who is or may 
bea party to the suit. Some stress hay been laid upon the use of 
the word in ‘rule 8. It says “Where there are numerous persons 
having the same interest in one suit, one or more of such persons 
may...sue or be sued.” The second clause of the rule says: “Any 
person on whose behalf or for whose benehit a suit is instituted...... 


(1) (1920) 40 M. L..J. 208. A 
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Civit, may ‘apply tothe Court to be made a pđrty to such suit.” Itis 
1927. argued that the word ‘persom in this rule means a person who is not 

Tarapada Ghose a party to the suit and the use of the two words ‘person’ and ‘party’ 
Srimati Bagala in the second clause indicates that the Legislature intended to 
Sundari Basu. mark some distinction between the two classes of persons described 

Suhramardy, Ya as ‘person’ and ‘party.’ I do not think that there is much substance 
Te `  in-this contention. The word ‘person’ has been used in the rule 

i in the ordinary sense and it cannot be suggested that any other 

word could have been used. The rule deals with cases in which 
various persons are interested and it- authorises one of such persons 
to sue or defend on behalf of the others. As I have said the rule 
opens with the words ‘one or more of such persons may sue or be 
sued’; the word ‘persons’ there must mean those who are virtually 
parties to the suit, The second clause makes no distinction between 
‘person’ and ‘party’ but only says that any person may apply to be 
made a party. In rule ro the word ‘person’ has been similarly 
used without bearing any special significance. The rule says: 
“Where a suit has been instituted in the name of the wrong person’ 
as plaintiff...... ...the Court may order any other person to be 
substituted or added as plaintiff upon such terms as the Court 
thinks fit.” Here the word ‘person’ has been used for the plaintiff . 
on the record as also for a person who may be substituted or added 
as plaintiff. In clause (2) itis laid down that if a party is impro- 
perly joined or the name of any other person ought to have been 
joined whether as plaintiff or defendant, the Court may pass order 
as authorised by the rule. Here the person who has been impro- 
perly joined has been described as a ‘party’ because he is a party 
to the suit and any one whom the Court thinks should be added as 
a party to the suit has been described as a person because he was 
not a party at the stage, The third clause of the rule says that 
no person shall be added as a plaintiff or as the next friend without 
his consent. This use of the word person does not give us much 
help in interpreting the word in rule 1r. It is contended on behalf 
of the opposite party that the word ‘person’ in rule rr must be taken 
in its ordinary sense meaning anyone including a person whois not 
a party to the suit, But one of the canons of construction of a 
statute is that reasonable interpretation should be given to each 
word. It seems unreasonable to hold that the Legislature by the 
use of the word in rule 11 has intended that the Court may 
. authorise anyone to appear on behalf of a party to the suit and: have 
the conduct of the suit except under special provisions contained 
? . in the Code itself. The result of adopting the view which has been 
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pressed upon us will be*that no party to a suit may appear and the 
Court may give power to any one to conduct the suit or defend it 
on behalf of a party. Of course there isthe safeguard that the 
Court .will exercise judicial discretion but the investing of the 
Court with such general authority seems to be unreasonable. A 
reference to rule r2 may be made. There it is laid down that 
where there are more plaintiffs or defendants than one, they may 
authorise one of them to conduct or defend the suit. If it was 
intended that any one who is not a party to the suit may be entrus- 
ted with the conduct of the suit it was not necessary under rule r2 
that one of the parties should be empowered for the purpose. On 
all these considerations I am of opinion that the word ‘person’ in 
Order 1 rule rr means a party to the suit and that a person who is 


„a stranger to the suit cannot be given the conduct of the suit 


within the meaning of that rule. In this view this Rule is made 
absolute with costs and the order of the lower Court empowering 
the opposite party No, 2 Bagala Sundari Dasi to conduct the 
defence on behalf of the defendant Pratap Chandra Basu is set 
aside. We assess the hearing fee at four gold mohurs. 


Mallik, J :—I agree. 


A.T. M. Rule made absolute. 


APPELLATE CIVIL. 


Before Sir George Claus Rankin, Knight, Chief Justice, Sir 
Philip Lindsay Buckland, Knight, Judge, Mr. Justice 
M. N. Mukerji, Mr. Justice Cammiade, 

and Mr. Justice G. N: Roy. 


CORPORATION OF CALCUTTA. 
v, 


ASHUTOSH DE*» 
. 
Assessment—Calcutta Ë Municipal Act (HI B. c. of 1923), Secs. 127, 131(1)— 
Holding can reasonably be let—Standard rent—Calcutta Rent Act (UI B, C. 
of 1920), Secs. 7, 26—Corporation, if can increase the assessment above the 


standard rent. Š e 
e 


*Appeal from Original Order No. 3 of 1926, against the order of Mr. C. O. 
Remfry, Chief Judge of Calcutta Small Cause Court, dated the 7th July, 1925, 
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Per Curiam (Roy, F dissentiente) : The Corporation of Calcutta, in assessing 
certain premises undér section 131 sub-section (1) of the Calcutta Municipal Act in 
1924 when the Calcutta Rent Act of 1920 was in force, were not competent to 
increase the assessment above therent at which the premises were let on Ist 
November, 1918 and which under section 2 sub-section (f) clause (1) of the 
Calcutta Rent Act of 1920 was the standard rent of those premises 

Per Rankin C, F., Buckland and Cammiade, $$: The annual value for the 
purpose of section 127 of the Calcutta Municipal Act is to be computed on the 
basis of what the building can reasonably be expected to let at from year to year, 
When one is enquiring at what figure it can reasonably be expected that the 
building should be let out from year to year itis very good evidence, in most 
cases probably the best evidence, to show what, in fact, tenants—presumably 
reasonable people—are paying and are willing to pay. If the tenant of a house is 
paying a certain rent and this ‘arrangement isan ordinary business arrangement 
with which he is content then, at all events it is reasonably clear, that that 
building can be expected reasonably to fetch that amount of rent per year. 


Per Curiam (Roy, F disséntiente): The words ‘on the ground of the increase 
of value’ in section 26 of the Calcutta Rent Act save only such assessments as are 
made on alterations and improvements and the like. 


Per Rankin C. F., Buckland and Cammiade, YF: Section 7 of the Calcutta 
Rent Act is applicable where there has been an increase in the percentage or in 
the number of annas in the rupee which have to be paid by way of rate upon the 
figure of the assessment, 


~ Per Mukerji and Roy FF: The respondent was the owner of certain premises, 
which was a plot of land with a tile-roofed structure consisting of 14 rooms, He 
let it out to A at a rent of Rs, 32 per month. A sub-let some of the rooms to 
different persons keeping one room vacant and the rest for herself. Under the 
previous valuation which obtained until 1924 it was decided that the annual 
value was Rs. 28 a month. That was the rent which it wasthen decided might 
reasonably be expected to be *got from tenants. At the six-yearly assessment 
under section 131 sub-section (1) of the Calcutta Municipal Act the officers of the 
Corporation calculated the rent on the basis of that paid by the sub-tenaats and 
what A ought to pay for the rooms that were occupied by A, as well as for the 
room kept vacant. This came up to Rs. 5I-jas. , Making certain deductions the 
annual value was fixed at Rs. 393 as against Rs. 261 which was the annual value 
assessed in 1918. There was no alteration or improvement in the building : 


e 
Held, that the assessment of the premises could not be made above Rs. 28 the 
standard rent and the annual value for assessment should be Rs. 295-10~$p. 
Appeal by the Defendant under section 141 of the Calcutta 
Municipal Act. -` i 


Assessment under sectièn 127 of the Calcutta Municipal Act. 


.. . Babus Brojo Lal Chakravarti, Krishna Lal Banerjee and Rajen- 
dra Lal Mukherjee for the Appellant, 

Mr, Debendra Nath Kumar and Babu Narendra Nath Chou- 
dhury for the Respondent. * ; 
. C. A V. 


Vou, XLVIL] HIGH COURT 


The following judgménts were delivered :— 


Mukerji, J :—This is an appeal preferrei1 by the Corporation of 
Calcutta under section 142 sub-section (3) of the Calcutta Municipal 
Act. l l i : 


-The facts of the case are not disputei, The respondent is the 
owner of premises- No. 3 Gour De Lane, which is a plot of land with 
a tile-roofed structure consisting of 14 rooms. He has let it out to 
one Giribala ata rent of Rs. 32 per month. Giribala has sublet 
some:of the rooms to different persons, keeping one- room vacant and 
the rest for herself. At the time of assessment in 1924 which was a 
six-yearly assessment under section 131 sub-section (1) of the Cal- 
cutta Municipal Act the officers of the ‘Corporation held a local 
enquiry and ‘calculated the rent on the basis of that paid by the 
sub-tenants and what Giribala ought to pay for the rooms that she 
was occupying as well as for the room that she kept vacant. This 
came upto Rs, 51-4a month. Making certain deductions the 
annual value was fixed at Rs. 447 as against Rs. 261 which was the 
annual value assessed in 1918. Onan objection preferred by the 
respondent the Deputy Executive Officer reduced itto Rs. 393. 
The respondent then appealed to the Court of Small Causes under 
section r41 of the Calcutta Municipal Act. The learned Chief 
Judge ` has held that the premises used to fetch a rent of Rs, 28 a 
month on the rst Novembér ig18, :and that was the ‘standard 
rent’ undér section 2 sub-section (f) clause (i) of the Calcutta Rent 
Act 1920, and that under section 26 of that Act the assessment of 
the premises could not be made above the said standard rent, 
Calculating on that basis he fixed the annual value at Rs. 272-9-4 
pies. Itis conceded on behalf-of the respondent that there is an 
error in the ‘calculation andthe amount calculated in this way 
should be Rs. ‘295-10-5 pies, 


* The appellants’ first contention is that the learned Judge has not 
adopted the right principle that should be adopted in making the 
assessment. Now, the words of section 127 clause (a) of the Calcutta 
Municipal Act are these: “The annual vahie... PE TEE , shall be 
deemed to be the gross annual rent at which the land or’ building 
might at the time of assessment reasonably be expected to let from 
year to year less etc.” The words ‘reasonably be expected to let’ 


also occur in the Parochial Assessment Act {6 and 7 Will IV, Cap. 


96) and in the City of Madras Municipal Act 1 of 1884. Upon the 
interpretation of these :words in the Parochial Assessment} Act in 
the cases of the Queen v, London and North Western Railway, 
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Company (1); The Queen v, The School Board for London, (2) and 
other cases it has been held that the standard value upon which 
the rates have to be calculated is the value of the property to the 
owner, which is to be measured, whether he occupies the property 
himself or lets it to a tenant, by the amount of rent per annum it 
would be worth toa hypothetical tenant, and when you want to 
find what a hypothetical tenant will give, you must not take a man 
who does not want the premises for the use for which they are 
built but wants to use them for some other purpose, unless you, can 


. first show that they cannot be let for the purpose for which they 


are built. These principles were adopted in interpreting the 
expression as used in section 123 of the City of Madras Municipal 
Act in Secretary of State v. Madras Municipality (3). The learned 
Judge in the present case had no occasion to adopt these principles 
in the view that he took of the matter, but if they are to be applied 
it may be conceded that the Officers of the Corporation proceeded 
on right lines and the assessment made by the Deputy Executive 
Officer is fair and reasonable, 

The next contention of the appellant is to the effect that the 
learned Judge is entirely in error in taking into account the provi- 
sions of the Calcutta Rent Act r920 ani in holding that section 26 
of that Act stands in the way of enhancing the assessment above 
the standard rent. The authority relied upon in this connexion is 
the House of Lords Case of Assessment Committee of the Metro- 


‘politan Borough of Poplar v. Roberts (4). In that case Lord 


Buckmaster, Lord Atkinson, Lord Sumner and Lord Parmoor 
{Lord Carson dissenting) held that in arriving at the valuation for 
the purposes of the Vacation (Metropolis) Act, 1869, of a heredita- 
ment to which the Increase of Rent and Mortgage Interest (Res- 
trictions) Act r920, applies, the maximum gross value to be assigne J 
to that hereditament is not limited to the standard rent of the 
hereditament together with the additions thereto permitted by the, 
latter Act. It was further held by Lord Buckmaster, Lord 
Atkinson and Lord Parmoor (Lord Sumner expressing no 
Opinion on the point) that the Act of 1920 is not to be taken 
into account iù determinfng the valuation for rating purposes of the 
hereditaments to which it zpplies. In substance what was held in 
this case was, as Lord Buckmaster put it, “ that the rent which the 
tenant might reasonably be expected to pay is the rent which 


+ apart’ from all conditi¢ng affecting or limiting its receipt in thé 


(1) (3874) L. R. 9 Q. B. 134. * (2). (1886) L. R. 17 Q. B. D. 738. 
Q (1886) I. L. R. ro Mad. 38. (4) (1922) 2 App. Cas. 93;- 
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hands of the landlord Would be regarded asa reasonable rent. for 
the tenant who occupie] under the conditions which the Statute of 
1869 imposes,”’ Section 4 of the Valuation (Metropolis) Act, 1869, 
it may be mentioned here, defined ‘gross value’ as the annual rent 
which a teiant might reasonably be expected taking one year with 
another to pay foran hereditament if the tenant undertook to pay 
all usual tenants’ rates and taxes and the landlord undertook io 
bear the cost of the repairs and insurance, and ‘rateable value’ as 
the gross value after detucting the probable annual cost of repairs 
and insurance, : 

Now, the meaning to the words of section 127 of the Calcutta 
Municipal Act—‘‘ the gross annual rent at which the land or 
building might at the time of the assessment reasonably be expected 
to let from year to year’—to my mind is not exactly what is conveyed 
by the expression “annual rent which a tenant might reasonably 
be expected taking one year with another to pay,” which occurs in 
the statute of 1869. ‘Letting’? coinotes a contract which must 
mean a contract enforceable at law an! in that way restrictive prohi- 
bitions of the Calcutta Rent Act 1920 come in for consideration, 
while ‘payiag’ is an act which may be dove voluntarily by the 


tenant without the aid of or unfettered by any provision of law. | 


‘The words “ at the time of the assessment ” clearly indicate that 
the condition of things in 1924 has to be taken into account, ‘he 
Calcutta Rent Act, 1920, was in force then. 

But assuming that the two expressions to which I have referred 
mean the same thing there is section 26 of the Calcutta Rent Act, 
tgzo, that has to be reckonel with. The like of it is not to be 
found in the Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920, Section 26 says,—“‘During the continuance of this 
Act, the Corporation of Calcutta or any’ other local authority 
shall not raise its assessment of any premises above the standard 
rent on the ground of increase of value.” It has been contended 
on behalf of the appellants that the assessme it of 1924 was not an 
assessment on the ground of the increase of value such as is con- 
templated by section’ 26. I confess I do not understand. this 
argument. The assessment no doubt is* made on the basis of 
actual occupation, but the assessment eis raised only because the 
value has increased. In my opinion the words ‘on the ground of 
the increase of value’ in section 26 save only such assessments as 
are made on alterations and improvements and the like. It may, 
be said that section 7 of the Act „contemplates an increase of 
assessment since the rst day of November 1918 and therefore 
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militates against this view of section 26. It is well-known that the 
Courts have often met with difficulties in interpreting the provisions 
of this Act, and as observed in the case of Rawlinson v, Alger, (1) 
the English Act, on the lines of which this Act closely follows, is 
not always easy of interpretation, If may be that section 7 con- 
templates a case of raising of the assessment above the standard 
rent in cases where alterations have been effected or improvements 
have been made. However that may be, the provisions of section 
26 are, in my opinion, plain and without doing violence to its 
language it is not possible to hold that the Corporation is at liberty 
to increase the assessment above the standard rent. Rs, 28 is the 
standard rent of the premises within the meaning of section 2 sub- 
section (f) clause (i) of the Act, the other clauses having no appli- 
cation to the case. Ido not see any indication that the words 
‘standard rent’ in section 26 were not meant to refer to clause (i) 
where the ‘other clauses are not applicable. I am therefore of 
opinion that the view taken by the learned Judge is right. 

It has been argued on behalf ofthe appellants that the conten- 
tion based on section 26 was not put forward on behalf of the 
respondents at any earlier stage of the proceedings. This is quite 
true, but I do not think the appellants have in any way been pre- 
judiced the question involved being one of law only. 

I desire to say one word more and that is with regard to the 
recording of the evidence in these cases. The law having provided 
for an appeal from the decision of the learned Judge, it is desirable 
that the evidence should in these cases be recorded in full, 

The result is that in my opinion the order of the learned Judge 
should be varied by raising the annual value to Rs. 295-10-5 pies 
and subject to this modification this appeal should be dismissed. 

Roy, J.: This appeal is from the decisio ı of the learned Chief 
Judge of the Court of Small Causes, Calcutta, The plaintiff Ashu- 
tosh De owns the premises No. 3 Gour De Lane in Calcutta. It is 
a structure with a tiled roof which has about 15 rooms. The 
plaintiff has let it out to oie Giribala at a rent of Rs. 32 per 
month inclusive of taxes. Formerly the plaintiff used to get Rs. 28 
as rent. The period for which assessment was made under the old 
Calcutta Municipal Act, hawing expired at the close of r924 a fresh 
assessment was made by an officer of the Corporation. It appears 
that Giribala lives in some of the rooms and lets the rest out on 

hire to sub-tenants. The _officer of the Corporation held a local 
enquiry and questioned the gub-tenants and made his assessment 


(1) (1921) 90 L, J. K. B. 497, . 


A ee ee 


Vou. XLVL| HIGH COUR, 


on the basis of occupation by Giribala and the sub-tenants. The 
rent calculated per mensem was Rs, 51-4-0 per month, after making 
certain deductions the assessment came to be Rs. 447 per annum 
as against Rs, 261 the assessment in 1918. The plaintiff lodged an 
objection and the Deputy Executive Officer reduced the assess- 
ment to Rs. 393. The plaintiff was dissatisfie] with this order and 
he appealed tothe Small Cause Court under section 141 of 
Calcutta Municipal Act of 1923. At the trial the argument seems 
to have beea advanced that the Corporation cannot raise the 


- assessment under section 26 of the Calcutta Rent Act, r920 which 


prevents any increase beyond the standard rent of the premises, 
The learned Judge accepted this plea and he held that Rs. 28 being 
rent payable in November 1918 it should be taken as the standard 
rent and that therefore assessment should be made on this basis 
and he gave his decision accordingly. 

From this decision the Corporation of Calcutta has come up in 
appeal here and the learned vakil on its behalf contends that the 
question of standard rent has no application in the case, that the 
Calcutta Rent Act 1920 is expiring at once and cannot control 
assessment which is going to last for’ several years and that the res- 
triction imposed by the Act is only against the landlord and has 
nothing to do with the assessment which is to be made on the basis 
of occupation. It is argued that the real question has been lost sight 
of viz. that it is not the rent payable to the landlord which deter- 
mines the mode of assessment but the rent paid by the actual occu- 
piers of the house. Reference was made to the principles of rating 
which obtain in England and the following cases were cited viz., 
The Secretary of State for India v. Madras Municipality (1); Poplar 
Assessment Committee v. Roberts (2) and the observations of Lord 
Esher in the case of Queen v. School Board for London (3). The 
learned vakil appearing for the respondent has argued that the res- 
pondent is entitled to fall back on the Calcutta Rent Act which was 
in force when the assessment was made and though in this case no 
standard rent was fixed, the law itself shows what the standard rent 
should be. It is urged that the standard rentin this case was 
Rs, 2& plus ten per cent allowed by the Act and this should form 
the basis of assessment. In answer to the argument*that the basis 
of assessment should be the measure of the beneficial occupation 
it is argued that a tenant might realise large sums from sub-tenants 
by sub-letting but it would be very hard eon the landlord if the, 


(1) (:886) J, L. R. 10 Mad. 38. ° (2) (1922) 2 App. Cas, 93. 
(3) (1886) 17 Q. B. D 738 (740.) 
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Givin. municipal assessment was fixed on what was being realised by 
raat the lessee. 
noe ‘The contention that the real question has escaped notice appears 
Corporation of to be well founded. The Corporation claimed that the 
v assessment should be on the rent paid or payable by the tenants in 
Ashutosh De, occupation. The respondent in his plaint claimed that the valua- 

Roy, F, tion should be on the basis of the rent he was getting as landlord 


viz, Rs. 32. ‘The learned Judge held that the rent which the 
owner receives is the criterion and that further the figure should be 
what the owner used to get in November 1918. Section 127 of the | 
Calcutta Municipal Act 1923 lays down the method of assessment, 
It says “for the purpose of assessing land and buildings to the 
consolidated rate the annual value of land and the annual value of 
any building.........ordinarily let shall he deemed to be the gross 
annual rent at which the land or building might at the time of 
assessment, reasonably be expected to let from year to year less 
fen per cent for the cost of repairs and other expenses.” Annual 
valite is the term in use in the English Rating Act and has always 
been held to mean the annual letting value. The actual rent paid 
may be considered but it need not be the annual value contemplated 
by the Act, It contemplates a hypothetical tenant and a hypothetical 
rent. In any case you take up you find it ad passim+that 
the ground of a ‘man’s liability is that he is in beneficial 
occupation. ‘The case of Poplar Assessment Committee v, 
Roberts (1) fot one may be refered to: Lord Buckmaster said “From 
the earliest time it is the inhabitant who has to be taxed. It is in 
respect of his occupation that the rate is levied.” Lord Sumner 
said “ Rating is a process between an occupier and a rating autho- 
rity to the determination of which the landlord and the lessee are 
strangers.” The object,of the whole system of rating law in Eng- 
„land which we have followed in India, is to assess occupiers of 
rateable property equally in proportion to the value of their occu- « 
pation. The value is stated by Statute in the form of a hypothe- * 
tical annual rent payable by the occupier for the right to use 
and enjoy the property occupied. It is beneficial occupier who lias 
to be considered and the value of his occupation. 

The landlord in this case happens to be a middle man, His 
lessee lives in a part of the structure and lets out the other room 
and realises rent from the tenants occupying these rooms. It is not 
said that the rents realised from the occupiers are extravagant or 


* that they are rents whiche would not ordinarily be paid for these 
-+ Meaning throughout, everywifere. 
(1) (1922) 2 App. Cas. 93. (104) . 


sagen arta, 


. 
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rooms by this class of t&nants. Ido not think therefore that it 
was unreasonable on the part of the municipality to hold that the 
basis of assessment should be the actual rental pail by the tenants 
in occupation, The actual rental came to Rs, 51-4 per month. Hand- 
some deductions were given with the result that the assessment 
stood finally at the figure Rs, 393. This is a little more than the 
actual rent realised by the landlord. The Calcutta Municipal Act 
itself takes note of the possibility of the annual value being more 
than the actual rental, Section 150 of the Act gives relief to the 
landlord in such a case and provides a method by which he can 
realise the extra sum from the tenant. The actual rent paid by the 
lessee is not the criterion for making the assessment. The assess- 
ment should be on the value of the beneficial occupation. It may 
be said then that the assessment made by the Corporation in this 
case is not unfair. It seems reasonable and should therefore be 
maintained. 


There remains the question advanced at the last moment, which 
appealed to the learned Judge viz, that the Calcutta Rent Act 
(which has now expired) stood in the way of any increase in the 
assessment, Section 26 of the Calcutta Rent Act 1920 which was 


.in force when the assessment was made laid down that during the 


continuance of the Act the Corporation of Calcutta shall 
not raise its assessment of any premises above the stan- 
dard rent on the ground of the increase of value. The idea 
in framing the section, I believe, was that since the land- 
lord could not get more than the standard rent he should not be 
liable for any increased assessment on the ground that the land 
had gone up in value. Itisa mistake, if I may say so with great 
respect, to suppose that the Calcutta Rent Act stopped all increase 
in assessments. On the other ha: it took due note of the fact that 
the periodical assessments increased the rates and section 7 of the 
Calcutta Rent Act was therefore enacted to enable the landlord to 
raise the standard rent to the extent of the increase in the assess- 
ment in cases where the landlord paid the rents and taxes. 
The Calcutta Rent Act was a measure against the landlord and it is 
not clear how he can fall back on the stanfard rent i. e. rent pay- 
able on rst November 1918, when he hinwelf is realising a higher 
rent, Section 26 of the Act prevents an increase of assessment on the 
ground of an increase in value. The assessment in question here has 
nothing to do with the rise in land value ofthe premises in ques- 
tion, The assessment proceeded on the basis of the value of the 
occupation—in fact on the actual rents paid by the occupiers, In 
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my opinion therefore the reference in this case to section 26 of 
the Calcutta Rent Act was misconceived. 

The appeal therefore in my opinion should be allowed and the 
decree of the learne1 Judge set aside and assessment made by the 
Corporation restored. 

The Court then passed the following 

ORDER. 

In this appeal we have agreed to differ on a point of law which 
may be statelin these worls for the purposes ah the proviso to 
section 98 of the Civil Procedure Code :— 

Whether the Corporation of Calcutta, in assessing certain premi- 
ses under section 131 sub-section (t) of the Calcutta Municipal Act 
in 1924 when the Calcutta Rent Act 1929 was in force, were com- 
petent to increase the assessment above the rent at which the pre- 
mises were let on tst November 1918 and which under section 2 
sub-section (f) clause (i) of the Calcutta Rent Act, r920, was the 
standard rent of those premises. 

The papers will be laid before the Hon’ble the Chief Justice. 

The following opinion was delivered : ' 

Rankin, C. J.: In this case one Asutosh De is the owner of 
certain premises within the municipal limits of Calcutta. In the. 
year 1924 à fresh valuation was being maJe for purpose of assess- 


-ment to municipal rates, the previous valuation being one which 


had taken effect from October r918 until September r924. The 
subject matter of the assessment appears to be a house with a tiled 
roof divided into a number of rooms, and at the time when 
the new valuation was made in 1924, there was a tenant of the 
name of Giribala who occupied some of the rooms herself for which 
a fair occupation rent would be some Rs, 16 and who for the other 
rooms got rent front certain sub-tenants making the total rental 
value to her Rs. 51-gas per month. The officers of the Calcutta 
Municipality took this figure as the basis of their valuation for the 
purpose of the new assessment and when the matter was notified 
to the assessee he took objection in the way prescribed by section 
139 of the Calcutta Municipal Act, ‘The Executive- Officer record- 
ed an order upon this dbjection whereby the proposed assessment 
was reduced to the figuresof Rs. 393. It appears that from 1918 
to 1924 the assessment had been governed by a rental basis of 
Rs. 30 per month and it amounted to Rs. 261 after all allowances 
had been made. Acéordingly the Executive Officer’s decision 
ffxing the amount after allowances at Rs. 393 was a substantial 
enhancement. 4 2 
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The assessee appealed’ to the Small Cause Court. He ‘brought 
proceedings in the form of a plaint and he took various objections. 
These objections are general in their character and go really to this 
that the value of the property is not as high as the Municipal 
Officers have put it and also that he himself did not get more 
than Rs. 32 a month from his tenant out of which he had to pay 
both shares of taxes. The proceedings before the Small Cause 
Court on the face of the Calcutta Municipal Act were really an 
appeal to the Chief Judge of the Small Cause Court from the 
decision recorded by the Executive Officer upon objections filed 
under section 139. There was nothing in the objection filed under 
section 139 referring to the question which has ultimately come 
before us, namely, the question as to the effect of section 26 of 
the Calcutta Rent Act. But the decision of the Chief Judge of the 
Small Cause Court went upon the question of the effect of section 
26 of the Calcutta Rent Act, He held that that section negatived 
the right of the Corporation of Calcutta to raise the assessment of 
these premises beyond such a figure as would be arrived at upon 
a rental basis in corformity with the standard rent. 

An appeal was brought to the High Court and it was heard by 
my learned brothers Mr. Justice Mukerji and Mr. Justice Roy. On 
one point the two learned Judges were in agreement. ‘That point 
is not before us and it is no part of our intention to express any 
opinion whatsoever upon it. On another point they were in disagree- 
ment and accordingly they took action under the proviso to sub- 
section (2) of section 98 of the Civil Procedure Code and stated the 
point of law upon which they differed for the opinion, of this 
Court. That point of law so stated is as follows: ‘Whether, the 
Corporation of Calcutta, in assessing certain premises under sec- 
tion 131 sub-section (r) of the Calcutta Muhicipal Act in 1924 
when the Calcutta -Rent Act 1920 was in force, were competent to 
iucrease the assessment above the rent at which the premises 
were let on the rst November 1918 and which under section 2 
sub-section (f) clause (1) of the Caienna Rent Act, 1rg20, was the 
standard rent of those premises.” 

Now the terms of section 26 of the Calcutta Rent Act are 
these: “ During the continuance of this act, the Corporation of 
Calcutta, or any other local authority shall not raise its assess- 
ment of any premises above the standard rent on the ground of 
the increase of value.” In order to apply tha section in any par- 
ticular case or to decide upon its applicability it is necessary to 
hear in mind the section 127 of the Calcutta, Municipal Act 
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of 1923. The clause of section 127 which applies to this case is clause 
(a) and the section provides: “ For the purpose of assessing land 
and buildings to the consolijatei rate.the annual value of lail, and 
the annual value of any building erected for letting purpose if ordi- 
narily let, shall be deemei to be the gross annual rent at which the 
land or building might at the time of assessment reasonably be expec- 
ted to let from year to year, less, in the case of a building; an allow- 
ance of ten per cent for the cost of repairs and for all other expenses 
necessary to maintain the building in state to command such gross 
rent”, Under that section what has to be determined is the annual 
value and what the section says is that you are to put a figure 
upon the premises as being their annual value by finding out what 
would be the gross annual rent at which the building might 
reasonably be expected to let from year to year ;'in other words, 
there is one way and only one way in which unter this Act the 
annual value can be compute. It is to be computei on the 
basis of what the buil ting can reasonably be expected to let at 
from year to year. Itis quite true that when one is enquiring at 
what figure it can reasonably be expected that the building 
should be let out from year to year it is very good evilence, 
in most cases probably the best evidence, to show what, in fact, 
tenants—presumably reasonable people—are paying anl are 
willing to pay. If you find the tenant of a house paying a certain 
rent and that this arrangement is an ordinary business arrangement 
with which he is content then, at all events it is reasonably clear 


that that building can be expected reasonably to fetch that amount ` 


of rent per year. Now, in this case what has happened is shortly 
this : Under the previous valuation which obtained until 1924 it 
was decided that the annual value was Rs. 30a month. That was 
the.rent which it was'then decided might reasonably be expected 
to be got from tenants. Under the proposed valuation Rs, 51-4 
annas was to be the basis of the valuation and unless violence is ta 
be done to the statute that can only be upon the footing that 
this building can reasonably be expected to be let at Rs. 51-4 
annas per month. It would seem, therefore,- difficult to 
resist the conclusion that this is an increase of assessment on the 
ground of increase of vale as that word is used in section 127 of 
the Calcutta Municipal Act. However it be put the assessing 
officer is necessarily in position of saying that whereas in rg18 it 
was decided that you éogld reasonably expect to get no more than 
Rs. 30 per month, now, you can reasonably expect to let it for 
Rs, §1-4-0 annas. No doubt it would be different if the increase of 
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assessment had been on the ground that the premises had been 
much altered and improved. No doubt it would be different if the 
increase of assessment had been’due to some different method of 
calculating the allowances, But nothing of this sort is suggested in 
this case ; what is said-on behalf of the Corporation is this, that the 
old assessment” based on a valuation of Rs. 30 was no doubt 
calculated upon the actual rents obtained from the actual occupiers 
of the building in‘1g18, that in 1924 the actual rents obtained from 
the.actual occupiers of the building plus a fair rent from Giribala 
herself:amounted: to Rs. 51-4 annas and that this increase of assess- 
ment is-not because of increase of value at all, but itis because of 
an increase in the actual reccipts known to be obtained not by the 
owner but by the tenant Giribala’. from the pronerty. In my judg- 
ment for the reason which Mr. Justice Mukerji has very clearly 
given, that contention must be rejecte] altogether: whatever light 
is thrown ‘upon the amount of reat that can reasonably be expected 
to be obtained for this property by looking to whit tenants or süb- 
tenants in fact are willing to pay, the only reason which under the 
statute justifies the assessment of the property at a particular figure, 
is the reason which clause (a) of section 127 sets forth: “ The 
annual value of any building erected for letting purposes or 
ordinarily let, shall be deemed to be the gross annual rent at which 
the land or building might at the time of assessment reasonably be 
expected to let from year to year.” I woull refer in particular to 
the following passage inthe judgment of>Mr. Justice Mukerji in 
which I agree.- He says “ It has been contended on behalf of the 
appellants that the assessment of 1924 was not an assessment on the 
ground of.the increase of value such as is contemplated by section 
26. I confess I do not understand this argument, The assessment 
no doubt is made on the basis of actual occupation but the assess- 
ment is raised only because the value has increased. In my opinion 
the words ‘on the ground of the increase of value’ in section 26 
save Only such assessments as are made on alterations and improve- 
ments. and the like.” It has been suggested that. section 7 of the 
Act of 1920 militates against the construction: That isa- section 
which is taken from the English. Act of “1920, at all events in its 
general idea. It is quite clear-that in vie of section 26 the only 
way in which section 7 can well come into play, is in a case where 
there has-been an increase in the percentage .or in the number ‘of 
annas in the rupee which have to be pajd®by way of rate upon 
the figure of the assessment.. In suck a case.as that section 7 
may: well have - applicafion but. there “is nothing in sec. 
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tion -7 which would justify any differént construction of sec- 
tion 26. ; : 

In these circumstances we have to answer the single question 
which I have already stated. In my opinion the answer to that 
question is the negative—the Corporation of Calcutta are not com- 
petent to increase the assessment above the rent at which the 
premises were let on the rst of November 1918. By the terms of 
section 98 of the Code of Civil Procedure where “ the Judges 
composing the bench differ in opinion 01a point of law, they may 
state the point of law, upon which they differ and the appeal shall 
then be heard upon that point only by one or more of the other 
Judges, and such point shall be decided according to the opinion 
of the majority (if any) of the Judges who have heard the appeal, 
including those who first heard it.” 

Accordingly in this case the appeal falls to be determined in 
accordance with a negative answer to the question which has been 
put to us. It may be that.the result of this is the result which 
Mr. Justice Mukerji indicated at the end of his judgment because 
it was agree before the Division Bench and it was agreed before 
us that if one takes the figure of the rental which the Small Cause 
Court Chief Judge took, then the correct figure of assessment is 
Rs, 295-10 annas 5 pies. But that question is for the Division 
Bench. 

This case will go back to the Divisio. Bench who heard it in 
order that they might finally record an order upon the basis of the 
answer which we gave to the question propounded to us. 


The Corporation of Calcutta will pay to the assessee his casts 
of this hearing. We assess the hearing-fee at ten gold mohurs, 
The costs before the learned Judges will be dealt with when the 
case finally goes before them. 

Buckland, J :—I agree. 

Cammiade, J :—I agree. 7 

The Division Bench (Mukerji and Roy JJ) then delivered “the 
following judgment : 

The opinions expressed by us on the 8th of April rg27 and the 
decision of the Bench to which the point of law on which we were 
not agreed was referred, settle the questions wich really arise in 
this case. We have been asked on behalf of the appellant to 
direct a further investigation into the question as to what should 
be the standard rent of the premises. It has been said that the 
only evidence now on the record is that Rs. 28 was the amount of 
ient that the landlord used to get for the premises on the rst of 
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November 1918 and that there is no evidence to show what rents 
were actually paid by the sub-tenants in respect of premises at that 
time and that therefore there should be a further investigation in 
order to find out what the sta .jard rent should be on the basis of 
the rents then paid by the sub-tenants. The learned Judge of the 
Court below has pointed out that it may be that the premises were 
then, that is to sdy, in November 1918, sublet at a higher rate but 
there is no evidence as to that. It is clear to our minds that no 
attempt was made on behalf of the Corporation to show that in 
point of fact the rents paid by the sub-tenants, if any, in respect of 
the premises were anything different from Rs. 28 which the landlord 
used to receive. We are therefore not prepared to allow ‘this 
litigation to be further protracted. We accordingly take’ Rs, 28 as 
the basis on’ which the standard rent is to be calculated and taking 
into“account the small error that was made by the learned “Judge 
in ‘caléulating thé standard rent we, fix that the annual value of 


the ‘premises in question at Rs. 295-10-5 pies. Subject to this’ 


modification this appeal is dismissed. In view of the importance 
of the points that were raised in these proceedings and of the 
desirability `of a final and authoritative decision on them, we think 
that the appeal was not an unjustifiable one and accordingly we 
direct that each party do bear his or their own costs in the appeal, 
except as to the costs of the hearing before the bench which dealt 
with: the matter under section 98 of the Code of Civil Procedure 
as regards which costs the order of that Bench will, of course, 


- stand. . >` EA À 


A T.M, Appeal dismissed - Decree modified. 
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CRIMINAL REVISION. 


Before Sir Chart Chunder Ghose, Knig A Jods, 
‘and Mr, Justice Cammiade. ` ` 


LAL MOHUN (SAHA) PODDAR 
: ji ; 


` THE EMPEROR” | 


Indian Penal Code (Act XLV. of 1860), section 196—Usiny. evidence known tò 
be false—Production of false account books for the purposes of assessment af 
Income Tax—Indian Income Tax Act (XI of 1922), sections 23 (2), 37— 
Fudicial proceeding—Indian Income Te ax Act, Sec. 37, construction gf. 


Under the provisions of section 37 of the Indian Income Tax Act, any procees 
ding before an Income Tax Ovficer, Assistant Commissioner or Commissioner 


_pursuant to a notice under section 23 (2) of the Act is a judicial proceeding for 


the purpose of sustaining convictions under sections 193 and 228 of the Indian 
Penal Code. - ' . $ 

Section 37 of the Indian Income Tax Act is, a penal section and should be 
construed strictly. v t i r! 


Proceedings, which took place in the present case before an Additional Income 
Tax Oficer on the production of account books viz. after the explaining of 
accounts and’ on further investigation finding that the books were false account 
books, having regard tu section 37 of the. Indian. Income Tax Act, being not 
judicial, the provisions of section 196, Indian Penal Code, were inapplicable, 

Application for revision under section 435 of the Code of , Crimi» 


nal ProceJure by the. Accused. 


The petitioner was convicted under sections 196, iD 


Indian Penal Code, that is for using evidence known to be false 
and for furnishing false information, and sentenced to a fine of 
Rs. 500 and also to be detained till the rising of the Court, under 
section 196. ° 

The material facts appear from the judgment, 

Sir Provas Chunder Mitter, Babus Sures. Chandra Talugdar and 
Bhagirath Chandra Das for the Petitioner. 

Mr, Khundkar (Deputy Legal Remembrancer) for the Crown. 

The judgment of the Court was as follows +— 

This Rule must be made absolute and for the following reasons : 


e 
* Criminal Revision No. 34 of 1927, against the order of J. M. Pringle Esq., 
Sessions Judge of Dacca, dated the 4th March, 1927, affirming that of Babu G. C. 
Majumdar, Deputy Magistrate of Dacca, dated the 11th February, 1927- 


Vou. XLVI] HIGH COURT, 


Tt appears that the petitioner before us is a member of a family who 
carry on an ancestral business in the District of Dacca as cloth 
merchants and money-lenders, The firm in question were asked 
by the Income-tax Authorities fo submit a return of their income 
for purposes of assessment of income tax. A return was filed, but 
thereafter a notice was served on the firm under the provisions of 
section 23 (2) of the Indian Income-tax Act rg22 requiring the 
production of certain account books for the years 1329 andr330 B.S. 
The petitioner before us as stated above is a member of the firm 
but he is also a legal practitioner at Narainganj. It appears that 
the petitioner on two days, namely, the 8th September 1925 and 
the 25th November, 1925, produced certain books belonging to the 
firm in question before the Additional Income-tax officer. It is 
said that he attended before the Additional Income-tax officer for 
the purpose of explaining the accounts contained in the said books 
to the Additional Income-tax officer. It was found however in the 
course of further investigation by the Income-tax authorities that 
the books in question were false account books and had been pre- 
pared for the purposes of the assessment of Income-tax. There- 
after the petitioner along with another person was prosecuted for 
having committed an offence punishable unJer section 195 Indian 
Penal Code. He was convicted and sentescel to paya fine of 
Rs. 500 and to be detained in Court till the rising. The petitioner 
thereafter moved this Court and obtained the present Rule. 

On behalf of the petitioner Sir Provas Mitter has argued that 
the petitioner could not be convicted under section 196 Indian 
Penal Code having regard to the provisions of section 37 of the 
Indian Income-tax Act, Section 37 of the Act runs as follows :—~ 
The Income-tax officer, Assistant Commissioner and Commissioner 
shall, for the purposes of this chapter, have the same powers as are 
vested ina Court under the Code of Civil Procedure, 1508, when 
trying a suit in respect of the following matters namely :—(a) enfor- 
cing the attendance of any person and examining him on oath or 
affirmation ; (b) compelling the production of documents ; and (c) 
issuing commissions for examination of witnesses; and any proceeding 
before an Income-tax officer, Assistant Commissioner or Commission- 
er under this chapter shall be deemed tobe a “judicial proceeding” 
within the meaning of sections 193 and 228 of the Indian Penal 
Code.” . E P 
It would appear from what is contained in section 37 of the 
Indian Income-tax Act that any proceeding before an Income-tax 
officer, Asssistant Commissioner or Commissioner under the chapter 
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in which section.37 finds a place (it may be noted that a proceeding 
pursuant to a notice under section 23 (2) isa proceeding under the 
said chapter) would be deemed to be a “ judicial. proceeding ” for 
the purpose of sustaining convictions under sections 193 and 228 
Indian Penal Code. As we read section 37, it seems to us to be 
clear that the Legislature has for the purpose of punishing offences 
under sections 193 and .228 Indian Penal Code (and under no others) 
converted proceedings before the officers mentioned therein which 
are not judicial proceedings. ordinarily.into“ judicial proceedings.” 
Section 37, being a penal section, has.to be construed strictly, 
and as will be seen from what is stated above there is no reference 


whatsoever i in the section itself to section 196 of the Indian Penal 


Code. Therefore having regard to the terms of section 37, it can- 
not be: said that the proceedings which took place before the 
Additional Income-tax officer on the production of the account 
books on the two dates referred to above were‘‘judicial proceedings.” 
If that isso, having regard to section 37 there is no room what- 
sever in it for attracting into it the provisions of section 196 
Indian Penal Code. 

The result therefore is that the conviction and sentence of the 
petitioner under section 196 Indian Penal Code must be set aside 
and the fine if paid will be refunded. 


D. KVR. © Rule made-absolute. 


CIVIL REVISION. 
Before Mr. Justice D. N. Mitter. 9 
RADHA BALLABH GUHA. 
v. 


PANCHKARI SIL AND ANOTHER,* 


Appeal— Small Cause Court sytt— Suit Jor price of trees cut by tenant—Provin- 
~ cial Small Cause Courts Ad (LX of 1887), Schedule T1, Art. 35 CI {ii iJ—~ 
` Smali Cause Court suit tried*hy a Munsif i vested with the powers of a Small 


#*Civil Revision Case No, 432 of 1927, against the order of Babu Natubehary 
Ghosh, Officiating Subordinatg Judge, ath Court, Dacca, reversing the order of 


* Babu Jamini Kisor Ray, Munsif, 5th Court, Dacca, dated the goth September, 


1926, ° 


Vor, XLVI] HIGH COURT. 


Cause Court Judge in? his ordinary jurisdiction—Appellate decree passed 

without jurisdiction. 

A suit by landlord for price of wees cut by tenant without having:any right to 
do so and without the permission of the landlord, is not excluded from the cogni- 
sance of the Court of Small Causes under the provision of Art. 35 cl (i) Schedule 
II of the Provincial ‘Small Cause Courts Act. 


The fact that such a suit which was valued at less than Rs. 100 was tried by 
a Munsiff vested with the powers of a Small Cause Court Judge to try suits up 
to the value of Rs. 100, in his ordinary jurisdiction, did not take away the pro- 


‘hibition of an appeal contained in the Small Cause Courts Act, and hence 


no appeal lay from his decision : Mohini v. Sankar (1). 


Application by the plaintiff under section 115 of the Cade of 
Civil Procedure, 


The material facts appear from the judgment. 

Babu Jatindra Nath Sanyal for the Petitioner, 

Babu Bankim Chadra Banerjee for the Opposite Party, 
The following judgment was delivered by 


Mitter, J.: This Rule was issued on the opposite party to 
show cause why the order of the Subordinate Judge of Dacca 
dated the 17th of February 1927 entertaining and allowing an 
appeal preferred by the opposite party from a decision of the 
Munsiff of Dacca dated the zoth of September 1926 should not be 
set aside. 


It appears that the plaintiff, who is the petitioner before this 
Court, instituted a suitin the Court of the Munsiff of Dacca for 
recovery of a certain sum asthe price of trees which had been cut 
by the defendant. The defendant is plaintiffs tenant, and the plaint 
alleged that the defendant had, as such tenant no right to cut 
away and misappropriate any tree withoyt the permission of the 
plaintiff either under the local custom or under the law, and as the 
defendant wrongfully and illegally cut away two Hijal trees from the 
land he was liable to pay compensation, 


‘The Munsiff decreed the plaintiff’s suit and ordered that “ the 
suit be decreed in part for Rs, 5-2-6 with proportionate costs.” The 
suit was valued at less than Rs, 100 an@it is admitted that the 
Munsiff who tried the suit was vested with powers ofa Small 
Cause Court Judge, to try cases up to the value of Rs, roo. 

It is argued that the present suit was a suit of a Small Cause 
Court nature and although the Munsiff tried it under his ordinary, 
jurisdiction no appeal lay from the decision of the Munsiff to the 
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Subordinate Judge ; and, in support of this’ contention, reliance is 
placed on a decision of the learuei Chief Justice in the‘case’ of 
Mohini Mohan Ray v, Sankir Das Mohanta (1) This positio. is not 
controverted by the lear ied vakil for the opposite party, The ques- 
tion, therefore, on which this Rule turns is this, namely, whether on 
a true reading of the plaint it can be said that the suit was one 
which was exempted from the jurisdiction of the Court of Smail 
Cause: by reason of the provisions in Art. 35 cl. (ii) of the Provin- 
cial Small Cause Courts Act which excludes cases which fall under 
iChapter XVII of the Indian Penal Code from the cognizance of a 
Small Cause Court. 


It appears to me from the allegations in the plaint ‘that 
the allegations do not co stitute mischief within the meaning of sec- 
tion 42% which falls under Chapter XVII of the Indian. Penal Code. 
The dispute is between the landlord and a tenant and the question 
as to whom the right to the trees or the right to the timber 
whe. the trees are felle | belo igs is often a question of ‘considerable 
difficulty. . The tenant for aught one knows might dona fide believe 
that he was entitled to cut the trees and if under such dona fide 
belief he cut the trees the provisions of Chapter XVII of the Indian 
Penal Code would not be applicable to his acts, I think, therefore, 
that the suit was one which was not excluded from the cognizance óf 
the Court of Small Causes. ‘That being so, no appeal lay to the 
Subordinate Judge. . 


The result is that the order of the Subordinate Judge is set 
aside and the decree of the Munsiff is restored but, in the cir- 
cumstances of the present case, as no objection was taken to. the 
competency of the appeal before the Subordinate Judge by-the 


- petitioner, he is not entitled to costs in this Court. 


D K.R a aan Rule made absolute, 


wee ine 


(1) (1923) 39 C. L. J. 532 
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APPELLATE CIVIL. 


Before Sir George Claus Rankin, Knight, Chief Justice, and 
Mr, Justice D. N. Mitter. 


SRIMATI SIBA KUMARI DEVI 
y v. 
-DOSHI GHOSAIN*. 


Pariy—Application under section 105 of the Bengal Tenancy Act (VHI of 1885) 
—Substitution—Assignment-— Effect of making one of the seats party 
‘—Bengal Tenancy Act, Sec 109A—~Second appeal. 

‘ Where on a consideration of the application for settlement of fair and 
equitable rent asa whole, the Court is not satisfied that the only matter dealt 
with by that application is settlement of rent within the meaning of those 
words in section 109A of the Bengal Tenancy Act, there is a right of second 
appeal. 

When section 105 (1) of the Bengal Tenancy Act speaks of an applica- 
tion, itis not necessary for the landlord or the tenant in making the applica- 
tion to name any person. It is only necessary to indicate the holdings in the 
record in respect of which a settlement of fair and equitable rent is sought : 
Maharaia Bir Bikram v, Ambika (1) Hence an application to bring on the 
record the heir or transferee of the right of the tenant more than two months 
from the? final publication of the record of rights is not time-barred. 

But if the landlord went on against one only out of several tenants, his 
advantage such as it isin being able to proceed under section 105 of the Bengal 
Tenancy Act comes to an end. ; 

The original defendant or tenant recorded in the record of rights was A. One B 
was brought on the record by a petition filed after two months from the date 
of the final publication. It turned out that A’s interest had been sold at auc- 
tion. Although B’s name had been substituted for Aon the application of the 
plaintiff landlord, B was only one of several , ersons interested in the 
tenancy. 

Held, that the landlord could not get the advantage given to bim by 

“the decisioni karaja r Bikram v. Ambik (1). 


Appeals by the Plaintiff. 

Application by the plaintiff landlord tor settlement of fair and 
equitable rent. . 

The material facts appear from the judgment. 
*Appeals from Appellate Decrees Nos. 1159 to 1161 of 1925, against the 
decrees of B. G. Chatterjee, Esq, District Judge, of Nadia, dated the sth 
December, 1924, affirming those of Moulvie Mir Ai Azam, Assistant Settlement ” 


Officer of Krishnagar, dated the 26th Septembér, 1923. 
. (1) (1926) 43 C. L. J. 591 031 C. W. N. 860, . 
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Dr- Sarat Chandra Basak, Babus Mritunjoy Chatterjee, Urukram 
Das Chakravarty and Rama Prosad Mookerjee for the Appellant, 


Moulvi Makammad Syed Nasim Ali for the ‘Respondent in 
No. 1159, 


Babu Nirod Bandhu Ray for the Respondent in No. 1161. 
The judgments of the Court were as follows : 


Rankin, C. J.—These are three appeals from a decision of the 
District Judge of Nadia sitting as a special Judge affirming a deci- 
sion of the Assistant Settlement officer of Krishnagar. 
In each of these cases the landlord appellant made an applica- 
tion to the Settlement Officer for a settlement of fair and equitable 
rent, ‘The application appears to be in a printed form and it is 
somewhat difficult to make sure of the nature and exact scope of 
the claim intended to be conveyed by it. The body of the docu- 
ment appears to raise every possible claim including questions of 
excess area of lands. However, -taking the document as a whole, 
we are not satisfied that the only matter dealt with by that applica- 
tion is settlement of rent within the meaning of these words in sec- 
tion rogA and we are not prepared to say that in these cases there 
is-no right of second appeal. Accordingly it becomes necessary 
to examine into the ‘particular facts, : ze 
In S.A. No. 1159 itappears that an application was made within 
two months of the final publication of the record of rights, It would 
seem that the record of rights recorded the tenancy in the’ name 
-of a lady Bhussani. The record of rights was finally published’ in 
November 1922. ‘Onthe 14th of April 1923 the defendant Doshi 
Ghosain was added as a party. It then turned out that while she 
was added as being the heiress of Bhussani she was not the heitéss 
of but a purchaser from Bhussani, In these circumstances she. set 
up-a defence to say that she purchased a, jama bearing a rental of 
Rs, 9-12- 9 pies. The learned Special Judge said that it was un-e 
necessary to decide the question of fact whether the land apper- 
tained to the Jama of Rs. g-12-9 pies. The Assistant Settlement 
Officer having found the point in favour- of the defendants and the 
landlord being desirous “of contesting it before the Court ‘the 
learned Special Judge pr&ceeded upon the footing that-as Doshi 
Ghosain was brought | on the record on the 14th of April 1923 the 
proceedings against her were out. of time because . she was not im- 
` pléaded .. until -after twò gnonths from the final. publication of the 
record of rights. It does notseem to me that that . view is consis, 
tent with the decision of this.Court in the case’ -of “Maharaja Bir 
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Bikram Kishore Manikja Bahadur v. Ambika Charan Dutta Mazum- 
dar (1). There three: Judges of this ‘Court laid it down- that when’, 
section 105 (1) of the Bengal Tenancy Act speaks'of an applica- 
tion it is not necessary for the landlord or the tenant in making the 
application to name any person. It is only necessary to indicate the 
holdings in the record in respect of which a settlement of fair and 
equitable rent is sought. Accordingly there‘was a perfectly good 


application in this matter brought within the two months-and, on, 


the doctrine of that case, it appears to.me that this matter ought 
to go back to the learned Special Ju.lge, the preliminary objection 
as to time being overruled, in orJer that he may decide the case 
upon its merits. The appellant is entitled to: her costs of this 
appeal. se 

The next appeal is No. 1161 and in this case it seems that the 
original defendant or tenant recorded in the record-of-rights was 
Danej Mia, One Jogendra Nath Ghosal was brought on the record 
by a petition filed after two months from the date of the final pub- 
lication, namely, on the 16th of April 1923. It turned out that 
Dane} Mia’s interest had been sold at auction, the sale certificate 
being in May 1922, and possession is said to have been taken in 
April, 1923. In this case, however, it appears that although 
Jogendra Nath Ghosal’s name had been substituted for Danej Mia 
on the application of the ‘plaintiff, Jogendra was only one of several 
persons interested in the tenancy. Now, the matter was fought out 
to a finish in his presence and ultimately the application was 
dismissed on the ground that such an application must be brought 
against all the joint tenants. It does. not seem to me to be right 
that in these circumstances this matter should be sent back in 
order that the other joint tenants should be impleaded. If the land- 
lord went on against one only, then his advantage such as it is in 
being able to proceed under section 105 must come to an end. She 
must be left to take such steps by way of suits in Civil ‘Courts as 
she may be advised. In these circumstances, I think, this appeal 
must be dismissed with costs. 
_ As regards Appeal No, 1160 there it appears that the recorded 
tenant was one Nagendra Nath Mukerjee but that by the time the 
final publication took place in Novembey 1922 this man ‘was dead- 
for about two years, Then an application was miade on the r8th 
of July, 1923 to bring the present defendant on the record 
and that was refused because it was wore than two months , 
from the date of the final publication, The case seems to 


(1) (1926) 43 C. L. J. 59%; 31 C. W. N, 860. 7 
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me to be governe} by the decision of the cise. of Maharaja Bir 
Bikram Manikya Bahadur v. Ambica Charan Dutta Mazumdar (1) 
to which I have already referred. As regards this matter I think 
the appeal should be allowed, the drcree‘of the fower appellate - 
Court should be set aside and the case should be sent back to the 
Assistant Settlement Officer to procee1 with the application against 
the proper parties. The appellant is entitled to her costs of 
this appeal. f 
We assess the hearing fee in each case at one gold Mohur. 


Mitter, J: I agree. 


A.T.M Appeals Nos. 1159 and rróo allowed : Cases remanded : 
i Appeal No. 1161 dismissed, 


(2) (1926) 43 C. L. J. sor; 31 C. W. N. 860. 


Before Sir George Claus Rankin, Knight, Chief Justice, 
and Mr. Justice D. N: Mitter. 


SAILENDRA NATH MAHATA 
f oi . ; 
SATISH CHANDRA BHATTACHARJEE AND ANOTHER* 


Second appeal —Defect of procedure affecting merits of the case—Civil Procedure 
“Code (Act V of 1903), section 100.—Dispossesston, plea of—Burden of proof—' 
Buidence before commissioner, acted on by both parties—Rvidence, if can be 
discarded. f 


A defect of procedure affecting the merits of the case, in the trial of the appeal 
before the lower appellate Court, is a ground for interference by the High Court 
in second appeal under section 100 of the Code of Civil Procedure. 


It is essential for the tenanteraising the plea of dispossession to establish the 
plea to defeat the landlord’s suit for rent which was justly due to him. 

Where both sides having agreed to proceed not only on the evidence taken 
before the Mansiff but before commissioner also, the pene snows not be told 


a *® Appeal from“ Appellates Decree No. 636 of 1o26; against the décies of 
Babu Netai Charan Ghosh, Subérdinate Judge of Murshidabad, dated the oth 
“January, 1925, reversing that of Babu Amulya Charan Chakravarty, Munsif, 
iat Court, of Berhampir, dated thë goth April, 1929. ~ nuns aS N 


{ 


` 
t 


VoL. XLVI ] aIGH COURT. 


in the lower appellate Court that the case should proceel after discarding -the- 
vidence.that was taken before the commissioner f : 


Appeal by the Plaintiff. 
Suit for rent. 
The material facts appear from the judgment. 


Mr. D. N. Bagchi, Babus Mohini Mohan Bhattacharyya and 
Nirod Bandhu Ray for the Appellant. 


Mr. Sarat Chandr Bose, Babus Apurba Charan Mookerjee and 
Ramani Mohan Banerjee for the Respondents. 

The judgments of the Court were as follows : 

Mitter, J :—This is an appeal from a judgment and decree of 
the Subordinate Judge of Murshidabad dated the gth of January 
1925 -which reversed a judgment and decree of the Munsiff of 
Berhampore dated the 3oth April 1923. 

The appeal arises out of a suit commenced by the plaintiff for 
rent for the last kist of 1325 and for the years 1326°to 1328 B. S. 


“in respect of a tenure which was held by the defendant-respondent 


under the plaintiff appellant. Defendant’s plea was that he was 
dispossessed from a portion of the land which he purchased ata 


` rent sale in February 1920and which he got possession in May 1920. 


His case is that after he had purchased the disputed -tenure at a 
sale held at, the instance of the plaintiff he was dispossessed from 
plots Nos. 1 and 5 of the sale certificate in June 1921. The rent 
was a consolidated rent. 


A local investigation was directed at the instance of the defen- 
dant for the purpose of determining as to whether the land from 
which he alleged he had been dispossesed by the landlord was really 
covered by the sale certificate. The local investigation proceeded 
to some extent. Evidence of certain witnesses was recorded on 
both .sides, The costs payable to the commissioner fell sliort and 
the ‘defendant was directed to pay the balance ofthe costs of the 
commissioner in order to enable him to complete his report. The 
defendant failed. to pay that sum. The Munsiff then directed the 
commissioner to return all the papers. Subsequently at the ins- 
tance of the plaintiff the commissioner eompleted the map of the 
lands measured by him for which he was paid by the plaintiff and 
he submitted a letter forwarding the map and the evidence to the 
Munsiff. - a 


Upon the result of the local investigħàtion such as it was and. 


upon ithe other evidence in the case the Munsiff eame to the con: 
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Cin. clusion that the defendant had failed to establish his defence, and 
1927. he granted a modified decree to the plaintiff for the amounts 
eed s . 
Silena Nat claimed for the years 1326 to 1328 B, S. with damages thereon at 
Mahata ` 25 per cent and proportionate costs. 
Satisk “handra An appeal was taken by the defendant to ‘tie Court of the 
Bhattacharjee. Subordinate Judge of Murshidabad and the learned Subordinate 
Mitter, F. Judge discarded the report of the commissioner such as it was and 


the evidence which was taken before him and after discarding the 
evidence which was taken by the commissioner he proceeded to 
deal with the appeal on the other evidence in the case and came to 
the conclusion that the defendant had been dispossessed from plots 
Nos. 1 and 5 of the plaint, and, as it wasa tenancy in which the 
rent was a lump rent, he held that the entire rent should be suspen- * 
ded. He accordingly allowed the appeal and dismissed the suit of 
the plaintiff. 


A second appeal has been taken to this Court by the plaintiff 
No. 1 and it is contended on his behalf that the lower appellate 
Court was clearly in error in discarding the proceedings before the 
commissioner and the evidence taken before him as the Lower 
appellate Court seems erroneously to think that there was no report 
of the commissioner. We have looked into the report and we find 
that there was a letter which was filed along with the map and the 
evidence taken before the commissioner. As to whether there was 
a report as is required strictly under order XXVI rule ro of the 
Code of Civil Procedure it appears that in this case both sides 
proceeded in the trial Court to rely on the evidence of witnesses 
taken before the commissioner. As will appear from some of the 
observations made by the Munsiff in the trial before him, the defen- 
dant respondent relied on the evidence of one Jadu Pramanik who 
was examined before’ the commissioner as the strongest piece of 
evidence in his favour. Both sides having agreed to proceed not 
only on the evidence taken before the Munsiff but before commisse 
ioner also, it seems little hard that the plaintiff appellant was told 
in the lower appellate Court that the case should proceed after 
‘discarding the evidence that was taken before the commissioner. 

There has been a defect of procedure in the trial of the appeal 
before the lower appellaté Court such as calls for our interference 
under section roo of the Civil Procedure Code and I think that 
this defect has affected the merits of the case. The defendant raised 

« the plea of dispossessién and it was essential for him to establish 
the plea to defeat the pisanti suit for rent which was justly due 
to. him, ee as . e 


> 
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~- In these circumstances I think that the judgment and decree 
of the lower appellate Court dismissing the suit should be set 
aside and the case should be sent back to that Court for a retrial 
of the appeal on the evidence which was taken:before the Munsiff 
and also on the evidence which was taken before the commissioner. 
Costs will abide the result. 

Rankin, C. J :—I agree. 

A T.M. Appeal allowed : Case remanded, 


Before Sir Zahid Suhrawardy, Knight, Judge, and 
Mr. Justice Mallik. 


MAGNAMOYI RAI 
: v. 
BROJENDRA LAL DAS CHOWDHURY AND OTHERS.* 


Suit, maintainability of—Dissolution of partnership—General account~~Suit 
Yor particular item, when matntainable—Suit for specific share in sale 
proceeds af the stock-in-trade after dissolution of partnership, if maintain- 
able—Suwit for specific sum Of money, nota suit for accounts. 


The general rule of law is that a suit by a partner after the dissolution of the 
partnership must be for a general account unless special circumstances exist 
which sentitle one partner to bring a suit against another or others for a parti- 
cular item. But if the suit relates to the loss and profits of the partnership 
business or to the stock-in-trade or capital employed łn the business in respect 
of which all partners have equal rights, it must be one fora general account 


of the partnership business, 
. 


The maintainability of an action between partners without taking a general 
account of all the partnership dealings and transactions, depends on the 
circumstances of each case and upon whether justice can really be done with- 


out taking such account. 
e 


A suit by a partner against other partners for recovery of a specife share in 
the sale proceeds of the stock-in-trade after the GisSolution of the partnership 
is not maintainable in the absence of a special contract, without a general 


*Appeals from Appellate decrees Nos. 84 ande85 of 1925, against the 
decrees of Babu Rajkumar Basu, Subordinate Judg®, znd Court of Sylhet, dated 
the 23rd May, 1924, affirming those of Babu “Rebati Ranjan Mukerjee, Mun- 
sif, ust Court of Habigunj, dated the 17th September, 1923, + 
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suit for accounts as between partners: Ram *Chandra Pal v, Krishna Lal 
Pad (1) followed. Durga Prosonno Bose v. Raghu Nath Dass (2) distinguished. 

~ -A suit for a apecific sum of money cannot be converted into a suit for accounts. 
It does not assume the character of a suit for accounts merely because in the 
determination of the question in controversy accotints may have to be examined: 
Kshetranath v, Kalidasi (3) and Konduru Ranga Reddi v. Subbiah Sety (4) 
followed: 


_ Appeals by the Plaintiff. 


a 


‘` Suit by one partner against others. 

The material facts appear from the judgment. 

Babus Birendra Kumar Dey and Nikunja Behary Ray for the 
Appellant. 

Mr. Gopal Chandra Das, Babus Satyendra Kishore Ghose and 


Nirode Bundiu Ray for the Respondents. ` 
The judgment of the Court was as follows : 


The plaintiff and defendants Nos, 6 to 8 in the first suit who 
are defendants Nos. 2 to 4 in the second suit were partners ina 


business. They fell out and the present suits were brought by - 


the plaintiff. 
for recovery of a sum of money, being one-third 


‘The first suit which we will call the money suit was 
share of the 


-plaintiff in‘certain ornaments and cash which were in the iron safe 


of the firm and were wrongly taken away by the defendants. Her 
case against the first defendant was that he in collusion with 
the partners misappropriated the ornaments and cash taken out of 
the iron safe. There were 4 more defendants the neighbouring 
shop-keepers who were said to have helped the other defendants in 
the taking out of the money and articles, The defence was that 
the plaintiff's brother Bama Charan was at-one time acting as the 


manager of the firm and he was dismissed because of his defalca- 


tions and defendant No. 1 was requested by the other partners to, 
help them in the payment of creditors and for that purpose money 
was taken out of the safe and applied in the payment of the debts 
of the firm. As regards the ornaments, the defendants were 
willing to produce thentin Court and to abide by the order of the 


Court with regard to theis disposal. The Munsiff who tried the case 


found that the defendant’s version of the story was true and the 
suit for money was dismissed and it was decreed in respect of the 


{2) (1898) I. L-R. 26 Cale. 254. 
(4)e(1904) L L. R,.28 Mad, 394. 


(1) (1912) 17 C. W. N, 351. 7 
(3) (1917) 27 CL. J. 96. 
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one-third share. of the plaintiff in the ornaments, ‘Phe lower 
appellate Court upheld the decree of the trial -Court and hence 
this appeal by the plaintiff. At the hearing the suit was withdrawn 
as against defendants Nos. 6 to 8 (partners) who were dismissed 
from the suit. On the - findings of the trial Court which were 
endorsed by the lower appellate Court we do not think that there 
is any question in this case which entitles us to interfere with 
the decree. The finding is that defendant No, r who is a highly 
respectable man under the authority of the other partners took out 
the money and paid the debts of the firm with great advantage to 
the firm, the debts being paid off at 55 per cent. That there was 
no misappropriation by defendant No. 1 and that the present suit 
was instituted apparently at the instigation of Bamacharan—the 
brother of the plaintiff. On these findings no question of law arises 
and the suit was rightly dismissed. The appeal No. 84 is dismiss- 
ed with costs, 

The other suit which may be called the title suit was brought 
by the plaintiff for recovery of one-third share in the sale proceeds 
of the stock in trade. Defendant No. 1 is Brojendra Lal Das Chow- 
dhury who was defendant No. r in the other suit and his defence 
is that he acted bona fide under instructions from the other part- 
ners. On the findings there can be no question that the suit was 
rightly dismissed against him. As regards the claim against the 
partners the Munsiff found that the amount of debt paid off by the 
other partners far exceeded the value of the stock in trade as put 
by the plaintiff. He also held that the suit was not maintainable 
without a general suit for accounts as between partners. In this 
view the suit was dismissed. The Subordinate Judge in appeal did 
not discuss the merits of the case but dismissed the appeal on the ` 
ground that the suit in the form against the partners was not main- 
tainable. The learned vakil for the appellant argues that the view 
of the lower appellate Court on law is wrong as the suit was main- 
tainable. There can be no question that the general rule of law 
is that a suit by a partner after the dissolution of the partnership 
must be for a general account unless special circumstances exist 
which entitle one partner to bring a suit against another‘or™ others 
for a particular item. But if the suit relates to the loss and profits 
of the partnership business or to the stock in trade or capital em- 
ployed in the business in respect of which all partners have’ equal 
rights, it must be one for a general account ®f the partnership’ busi- + 
ness. But maintains the learned vaki} for the appellant that an 
action for a specific sum as for the price of the plaintiff's share in the 
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sale proceeds of the stock in trade is maintainable without a suit 
for accounts, He also contends that if in order to give proper 
relief it is necessary to take accouhts from the defendants the Court 
should take such accounts. With reference to the second branch of 
the argument it may be said thatthe first Court did go into the 
question and found that the other partners used the proceeds 
of the sale of the stock in trade in paying off the debts and they 
will not therefore be liable. As to the first contention our atten- 
tion has been drawn to the decision in the case of Durga Prosonno 
Bose v, Raghu Nath Dass (1). In that case one partner under arrange- 
ment amongst the partners borrowed a sum of money and put it 
into the partnership till. Subsequently the creditor by a suit 
against that partner realised the amount. Thereupon the partner 
sued his other partners for contribution of the money which 
he had to pay under the decree of his creditor, The 
learned Judges held that such a suit was maintainable without a 
general suit for accounts on the ground that the money secured by 
the promissory note for which the suit was brought against the 
plaintiff did not become an item of the partnership accounts. On 
the facts of that particular case the decision seems to be 
perfectly justifiable. One partner had to contribute to the capi- 
tal of the firm out of which profit was received by all the partners 
in equal shares and if that partner had to pay the money which he 
had so employed in the partnership business, there does not seem 
to be any reason why he’could not recover by way of contribution 
the share of the debt payable by the other partners. The suit had 
nothing to do with the partnership business or with reference to 
the assets of the partnership. The learned Judges in that case 
went throughly into the law as to the rights of partners amongst 
themselves, But onthe facts of that particular case it was evi- 
dent that the general rule that a suit between partners relating to 
the partnership business must be a suit for general accounts of 
the dissolution did not apply. Moreover the rule has been stated 
in Lindley on Partnership, gth Edition p. 663 in answer to a ques- 
tion formulated by the learned author “When can an action be main- 
tained between partners without taking a general account of all the 
partnership dealings and transactions?” This question, according 
to the learned author, “can only be answered generally by saying 
that each case must depend upon its own circumstances and upon 
whether justice can really be done without taking such account."In 
*the present case it must beeadmitted that the plaintiff cannot sue for 
(1) (1898) I. L. R. 26 Calc. 254. 
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a specific sum without calling upon the other partners to show how 
the price of the stock in trade was applied by them in other 
words, she cannot bring a suit for ‘a specific sum without a 
general suit for accounts for the purpose of ascertaining 
if she is entitled to a share in the assets of the firm. 
In Ram Chandra Pal v. Krishna Lal Pal (1)a suit was 
brought in the Small Causes Court by ‘one of the partners for a 
sum of money alleged to be due by the other partners. The ques- 
tion before the Court was whether the suit was maintainable in the 
` Court of Small Causes. The learned Judges held that a dispute 
between partners whose business has come to an end regarding the 
division of the assets can only be finally settled in a proper suit 
for adjustment of accounts ; and itis not proper that each of the 
parties should proceed by separate suits in order to recover from 
the others any sums due to the partnership business which they 
may have realised. We have also been referred to the case of 
Karri Venkata Reddi v. Kollu Narasayya (2) but we do not see 
what bearing that case has on the facts of the present case. There 
under the terms of the contracts between the partners the working 
partner was to make over all the cheques and moneys received by 
him to the capitalist partner. He had omitted to do so anda suit 
was brought by the partner supplying the capital for the recovery 
of thé cheques. It was held that a suit did lie. There is no spe- 
cial contract in this case and in our opinion the general law must 
prevail, namely, that the plaintiff cannot maintain a suit for her 
share in the assets of the partnership without bringing a suit fora 
general account. We further do not think that in the present case 
it was the duty of the Court to take accounts from the defendants 
and give proper relief to the plaintiff. As has been held in Xshetru- 
naih Banerjee v. Kalidast Dasi (3) a suit for recovery of a specific 
a Sun of money does not assume the character of a suit for accounts 
metely because in the determination of the question in controversy 
ag@ounts may have to be examined. Though the question before 
the Court then was whether the suit was maintainable in the Small 
Causes Court the general principle that a stit for a specific sum of 
money cannot be converted into a suit fow accounts is sound, To 
the same effect is the case of Konduru Runga Reddiy. Subbiah 
Setty (4) in which it is stated that a suit for an account is a special 
form of suit in which a special process is required for the purpose 
of taking accounts and that every case in which accounts have to 


(1) (1912) 17 C. W. N. 3519 (2) (1908) 1. L. R. 32 Mad, 76. 


(3) (1917) 27 G. L. J. 96. (4) (1904) 1. L. R. 28 Mad. 394. ° 
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be looked into to ascertain the amount due to the plaintiff cannot 
be said to be a suit for accounts. In our judgment the suit as 
brought by the plaintiff is not maintainable and the plaintiff is 
entitled to no relief. It would not have been necessary on the find- 
ings of fact arrived at by the trial Court to’ go into the question of | 
law but for the extremely unsatisfactory judgment of the lower 
appellate Court which gave sufficient indication that the learned 
Subordinate Judge did not fulfil his function as presiding over the 
appellate Court, This appealis accordingly dismissed with sepa- 
rate costs to respondent No, x and to respondents 2 to 4. 

D. K. R, ` Appeals dismissed, 


APPEAL FROM ORIGINAL CIVIL. 


i Sir Charu Chunder Ghose, Knight, Judge, and Sir Philip 
Lindley Buckland, Knight, Judge. 


SHYAM SUNDAR CHAKRAVARTY 
: v. 
TITAGHAR PAPER MILLS CO. LTD.* 


Personal liability—Promissory note—Description of drawer in body—Drawer 
Signing in his own name—Question of law—Summary judgment, when. 


The drawers description in the body of the promissory note as ‘managing 
director’ of certain limited company, has not the effect of excluding his personal 
liability, 

When a drawer put his signature on the promissory note without any qualifi- 
cation whatever and did not take any steps whatsoever to indicate that he was, 
signing the document not in his personal capacity but for and on behalf of 
the company, held that he was liable for the amount of the promissory note: J 
the matter of Jajodia Cotton Mills Ltd, (1) followed. Elliott v Bax-lronside (2) 
explained. á 

The question as to whether there should be a summary judgment in favour 
of the plaintif company or whether leave to defend the suit should be given 
to the defendant appellant, depends upon the decision of the question viz. 


whether there was any triable issue dependent on facts ‘which were to -be 


a investigated. z 


* Appeal from Original Decree No. 11 of 1927, against the decree of Mr. Jus- 
tice Pearson, datedthe 6th December, 1926, in Original Suit No. 1844 of 1926. 
© (1) (1926) 31 C. W. N. 683. (2) (1256) 2 K, B. 301. 
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The question whether having regard to the terms of the promissory note, any Civin 
personal liability had been undertaken by the drawer, does not involve the 
taking of evidence. It isa pure question of law. EA 
Shyam Sundar’ 
Appeal by the Defendant. Charkavarty 
Suit on promissory notes. ed oes 
' Titaghar Paper 
The material facts appear from the judgment. Mills Co. Ltd. 


Mr. S. C. Roy for the Appellant. 
Mr. S. M. Bose for the Respondents. 
The judgments of the Court were as follows. 
C. C. Ghose, J :—This is an appeal from an order made by my Nowesiber 8: 
learned brother Mr, Justice Pearson on the 6th December 1926 — 
on an application made by the plaintiff Company under Chapter 
13A of the Rules of this Court for summary judgment. 
The facts shortly stated are as follows :—The defendant{Shyam 
Sundar Chakravarty who is the appellant before us was on all 
material dates the Editor of the “ Servant” newspaper and Manag- 
ing Director of the defendant Company, namely, the Servant 
_ Publishing Company Limited, It appears that the3plaintiff Company 
supplied paper from time to time for the use of the defendant 
Company and as and when the goods were delivered, the appellant 
Shyam Sundar Chakravarty executed certain promissory notes 
for the value thereof. The promissory notes were eight in number. 
The plaintiff Company made attempts to realise the monies due but 
did not succeed, There was on the date of the application a sum 
of Rs, 89ro-2-6 pies due to the plaintiff Company for principal 
and a sum of Rs, 463-4-4 pies on account of interest. 
The promissory notes were all alike and one of them which is 
printed at page 13 of the paper-book may be quoted herein asa 
sample : “On demand I, Sham Sundar Chakravarty Esqr. Editor and 
Managing Director ‘The Servant’ promise to pay the Titaghar 
e Paper Mills Co, Ltd. or order the sum of Rupees nine hundred 
twenty two and annas four only together with interest thereon at 
the rate of twelve per cent per annum from the tenth February 
1925, being the value of one hundred and thirty six reams of paper . 
sold and delivered to me from their godown as per their Delivery 
Order No. L-788.” The appellant filed, an affidavit in ‘answer to 
the application of the plaintiff Company in which he contended 
that he did not sign the said promissory notes in his personal capa- 
city in consideration of the paper being supplied to the defendant 
Company and that, under the circumstanées, The Servant Publish- ° 
ing Company Ltd. were alone liable for the price of the paper 7 
supplied and that there was no personal liability undertaken by the, 
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appellant, The matter came on before my learned brother, Mr. 
Justice Pearson on the 6th December 1926 when he made an order 
in terms of the plaintiff Company’s summons for summary judg- 
ment. He held that, having regard to the terms of the promissory 
notes, ‘it could not be contended that the appellant had not under- 
taken any personal liability in respect of the sums mentioned in the 
said promissory notes. 

On appeal it is argued ‘on behalf of the appellant by Mr. S. C. 
Roy, firstly, that there was a triable issue raised by the appellant 
and that no summary judgment should have been passed ; 
and, in the second place, that on the construction of the 
promissory notes themselyes there was no personal liability under- 
taken by the appellant and that, therefore, no decree should have 
been made against him. ` 

As regards the first point, it is sufficient to observe that, on the 
materials before us, it is clear that there was n> triable issue depen- 
dent on facts which were to be investigated, but there was a ques- 
tion of law raised by the appellant, namely, whether, having regard 
to the term; of the promissory notes any personal liability had 
been undertaken by the appellant. That question did not.in my 
opinion involve the taking of evilence. It was a pure question 
of law and had to be decided with reference to the terms of the 
promissory notes. On the decision of that question depended as 
to whether there should be a summary judgment in favour of the 
plaintiff Company or whether leave to defend the suit should be 
given to the appellant, Mr. Justice Pearson held onthe cons- 
truction of the promissory notes that the appellant had undertaken 
a personal liability and passed summary judgment in favour of the 
plaintiff Company. That amounted to saying that, in the circum- 
stances disclosed no leave should be given to the defendant to 
put in a defence in the ordinary way. That disposes of the first 
point raised by Mr, Roy. 

As regards the second point, it is sufficient to observe that, 
having regard to the cases, some of which are referred to in my 
judgment, Z” the matter of Jajodia Cotton Mills Ltd, (1) it cannot be 
contended on the documents in this case that the appellant 
had not undertaken and did not undertake any per- 
sonal liability. The appellant’s description as Managing Direc- 

« tor in the body of the pfomissory notes had not- the effect of exclud- 
ing his personal liability. It.is noteworthy that the appellant when 
he put his sighgture on the promigsory notes, signed his 


* (1) (1926) 31 C. W. N. 683. 
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name without any j qualification whatsoever and did not 
take any steps whatsoever to indicate that he was signing the docu- 
ment not in his personal capacity but for andon behalf of The 
Servant Publishing Company Ltd. and as their Managing Director, 
Under these circumstances, there could only have been one 
answer to the question raised by the appellant, and in my opinion 
Mr. Justice Pearson rightly negatived the contention raised by the 
appellant, 

Mr. Roy has drawn our attention to the case of Bioti v, Bas- 
Jronside (1), That case, as I read it, is entirely against Mr. Roy’s 
contention. What happened in that case is:this;:—The action was 
. against two defendants as indorsers of a ‘Bill of Exchange. Those 
defendants were the Directors of a Company called the Fashions 
Fair Exhibitions Ltd. and one of the defendants was a person named 
Mason who was the Managing Director. The Company accepted 
two bills of exchange for rooo pounds each, but inasmuch as the 
capital of the Company was not more than 400 pounds it was 
suggested that the two bills of exchange should be indorsed by the 
two Directors, namely Sir Henry Bax-Ironside and Mr. R.A, 
Mason. They accordingly indorsed the two bills of exchange and 
the contention that was sought to be canvassed on their behalf 
before the Judge in the Court of first instance and in the Court of 
Appeal was that they-had not accepted any personal liability, It 
was held that having regard to the facts, that, although they had 
described themselves as Directors, they were, really guaranteeing 
a debt due by the Fashions Fair Exhibitions Ltd. and that they 
accordingly could not avoid liability as guarantors. Both on law 
and on facts, this case, as I read it, is against the contention put 
forward before us by Mr. Roy. 

On all these grounds, I am of opinion that this appeal should 
stand dismissed with costs. 

Buckland, J :—I agree. 

K. K. Dutt & Co: Attorneys for the Appellant. 

Orr, Dignam & Co: Attorneys for the Respondents. 


Bete Ms Appeal dismissed. 
(1) (1925) 2 K. B. 301. A 
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Before Sir George Claus Rankin, Knight, Chief Justice 
and Mr. Justice D. N. Mitter. 


BHODAI SHEIKH 
v. 
BARADA KANTA DUTTA* 


Ejectiment—Mortgage—Mortigagees purchasers of the same plot covered by their 
mortgages in execution of their respective mortgage decrees—Ouster of the 
second mortgagee purchaser by the first mortgagee purchaser— Redemption— 
Ejectment suit brought by the second mortgagee purchaser against the trans- 
Jeree from the first mortgagee purchaser—Such a suit converted into a suit for 
redemption, 


Per Curiam : In a suit for possession by the purchaser in execution of a decree 
under the second mortgage, the rights of the plaintiff and the defendant, a pur- 
chaser under the first mortgage, can be determined to avoid multiplicity of suits, 
and the plaintiff can recover possession by redeeming the prior mortgage within a 
time to be fix ed by the trial Court. 


~ 


Per Rankin, C. J.: The true law applicable to such a case is: ‘Where 
a party in interest other than the owner of the equity of redemption is not 
made a party to a suit on mortgage, the foreclosure is not generally for this 
reason wholly void. It is effectual as against those .persons interested in the 
equity who are made parties. The sale veststhe estate in the purchaser subject 
to redemption by the person interested in it who was not made a party to the 
proceedings, His only remedy, however, is to redeem, He cannot maintain 
ejectment against the purchaser.” Shaikh Kalu v. Abhoy (1) and Bhagaban v, 
, Tarak (2). ž ` 


Appeal by the Defendant. 

Suit for recovery of possession of ‘land. 

The material facts appear from the judgment of Mitter, J. 

Dr, Jadu Nath Kanjilal, Babus Subodh Chandra Dutt and 
Tridib Nath Roy for the Appellant. 

Babu Gopendra Nath Das for the Respondent. 

The judgments of the,Court were as follows :— 

Mitter, J :—This is aw appeal from a decision of the District 

Judge of Murshidabad dated the. roth of February 1925 which 

* Appeal from Appellate Decree No. 722 of 1925, against the decree of B, 

sMukerjee Esq., District Judgé of Murshidabad, dated the roth February, 1925, 


affirming that of Babu Tarak Nath ,Bose, Munsiff of Jangipur, dated the 18th 


December, 1923. 


(1) (igzo) 25 C. W. N. 253. * (2) (1926) 45 C. Le Je 4e 


ou XLVİ.J HIGH COURT, 


affirmed a decision of the Munsif of Jangipur dated the 18th of 
December 1923. 


The appeal arises out of a suit commenced by the plaintiff to 
recover possession of a plot of 2 bighas 6 cottas and odd in area.- 
The case of the plaintiff is that this land originally belonged to one 
Jhabu Sheikh who mortgaged this plot along with three other plots 
to one Bogdad Biswas in the year tg00, In 31908 Jhabu mortgaged 
plot No. r with the plaintiff. The plaintiff instituted a suit on his 
mortgage and obtained a decree in the year rgt5 and in execution of 
that decree he purchased plot No.1 onthe roth of August 1916. 
Sometime in 1920 Bogda obtained a decree on his mortgage with 
reference to the four plots mortgage] tohim andin execution of 
that decree he purchased the mortgaged property, namely, the four 
plots. On the gth of December rozo he sold this property to the 
present defendant. The plaintiff alleges that he was dispossessed by 
Bogdad—the first mortgagee. There was a proceeding under order 
XXI rule roo of the Code of Civil Procedure at the ins- 
tance of the plaintiff in which he succeeded, On the 7th of March 
rg21 the plaintiff recovered possession, but he was again dispossessed 
in June 1921. He brought a suit under section 9 of the Specific 
Relief Act in which he failed. Consequently he commenced the 
present suit for possession of the property, now in suit. 

Both the Courts below have decreed the plaintiff’s suit and‘ gran- 
ted him possession in respect of the disputed land. 

In this second appeal it has been contended by the learned 
Advocate for the defendant that the plaintiff can only obtain posses- 
sion conditional on his redeeming the first mortgage in which Bog- 
dad, the original mortgagee, was interested and whose right has now 
passed to the defendant by his purchase. The question which we 
have to determine is whether the plaintiff is entitled to a‘decree for 
possession without any condition, or whether he can only succeed on 
his redeeming the first mortgagee or the defendant, who now stands 
in the shoes of the first mortgagee. Both the lower Courts seem to 
think that this relief cannot be given to the defendant in the present 
suit. Ithink that the Courts below are clearly wrong. It is not 
necessary to have another suit in which thé right between the plain- 
tiff and the defendant as purchasers in eecution of the two mortgage 
decrees respectively should be determined. The matter can be 
determined in the present litigation and to avoid: multiplicity of suits 
it is desirable that the matter should bg ‘determined in the presen} 
suit. . 

In these circumstances, I think that the decree of the trial Court 
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Cir. as affirmed by that of the lower appellate Court should be varied by 
1927 an order that the plaintiff would be entitled to recover possession 
ae 


BRodai Sheikh  COMditional on his redeeming the first mortgage within a certain time 

to be fixed by the trial Court. The case, therefore, ‘is remitted to 

the Court of first instance for the purpose of fixing the time during 

Mes: F. which the plaintiff would be allowed to redeem the first mortgage of 
the year 1900 and also for determining upon what terms he would be 
allowed to redeem. 

Rankin, C. J. :—I agree. I should like to say that in my opi- 
nion, the true law in this matter is laid down in the case of Sheikh 
Kalu Sharip v. Abhoy Charan Karmokar (1) and in the case of Bha- 
gaban Chandra Kundu v. Tarak Chandra Basak (2). As regards the 
point about the order under order XXI, rule roo, Code of Civil Pro- 
cedure the plaintiff at that:time was in possession and the order under 
that rule was made originally in his favour because he could not have 
been ejected by the first mortgagee. There was no need to bring a 
suit to set aside that order which was perfectly right. Since then 
the plaintiff got out of possession and he failed under section g of 
the Specific Relief Act and, therefore, he has come before the Court 
not merely on the basis of his own possession which is gone but on 
the merits of the claim,—which makes all the difference. That 
makes applicable the two cases to which I have referred. 

In this case the Munsiff’s order giving the plaintiff the costs of 
the trial must be varied and the order for costs before the Munsiff 
will be that each party will bear his own costs. But the plaintiff 
must pay the costs of the two appeals and those costs will be added 
to the sum due on the mortgage. So that the plaintiff would have 
to pay those as a condition of redeeming. If the plaintiff, however, 
in the end fails to redeem, then he must pay the costs in all 


kO 
Barada Kanta Datta, 





Courts. : ; 
D. K. R Appeal allowed, decree varied, 
(1) (1920) 25 C. W, N. 253. (2) (1926) 45 C. La J. 4. 
e 
s 
e . ° 
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Before Mr. Justice Page and Mr. Justice Graham. 


BARSIK NANDI MANDAL AND ANOTHER 
J. 
GURUDAS PAL AND oTHERS* 


Admissibility in evidence—Indian Registration Act (XVII of 1908), sec. 17— 
Document purporting to assign mortgagor's right and interest in the immove- 
able property under mortgage, not registered, 

A document executed by the mortgagor in favour of the mortgagee purporting 
to assign all his right and interest in the immoveable property valued less than 
Rs, 100 subject to the mortgage in consideration of the mortgagee foregoing his 
right to recover the mortgage debt and the interest thereon which amounted to 
more than Rs, 100 requires registration under section 17 of the Registration Act. 
The absence of registration of such document makes it inadmissible in 
evidence. 


Appeal by the Defendants. 


Suit for recovery of 4Zas possession of certain land on declaration 
of the plaintiff’s title thereto. 


The material facts appear from the judgment, 

Babus Jagat Chandra Bose and Sekhar Kumar Bose for the 
appellants, _ 

Babu Hemendra Chandra Sen for the Plaintiff Respondent. 

The judgment of the Court was as follows :— 


This suit is brought to recover kkas possession of certain land 
on declaration of the plaintiff's title thereto. The lower appellate 
Court has passed a decree in favour of the plaintiff in respect of one 
only of the plots of land in dispute, Now, the plaintiff seeks to 
recover Ahas possession, He was a mortgagee of the property in 
suit and the mortgage-debt and the interest thereon at all material 
times exceeded Rs. roo and it has been found asa fact by the 
dower appellate Court that the value of .the mortgaged property was 
not Rs, 100. In his capacity asa mortgagee the plaintiff is not 
entitled to immediate &kas possession of the property. But in 
support of his claim to Aas possession he tendered in evidence a 
document in the following manner. “ Being unable to pay up the 
mortgage debt principal and interest I giv up the right and posses- 
sion of the properties mortgaged to the mortgagee and by so doing 


* Appeal from Appellate Decree No. 970 of 1925, gvith cross objection, against 


‘the decree of Babu Netai Charan Ghose Subordinat® Judge of Murshidabad, dated ° 


the 13th February,1925, reversing the decree of ‘Babu Amulya Charan Chakrabarty, 
Munsiff, 1st Court, Berhampur, elated the Sth October, 19234 
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Iam absolved from the liability of the *mortgage debt.” ‘That 
document was not registered, but it was the foundation of the 
plaintiff's claim to possession in the suit. 


The only issue which need be considered upon this appeal is 
whether or not it was incumbent upon the plaintiff to prove that 
this document had been duly registered before it became admissible 
in evidence for the purpose of proving his title to Aas possession. 
‘The document was in Bengali, but as we apprehend the meaning 
of the document, (it has been translated into English) we think 
that the effect of the document was that the mortgagor assigned all 
his right and interest in the immovable property subject to the 
mortgage in consideration of the mortgagee foregoing his right to 
recover the mortgage-debt and the interest thereon, In our opinion, 
a document of that description must necessarily be registered under 
section 17 of the Registration Act; and if it was not registered it 
was not permissible for the plaintiff to rely upon that document for 
the purpose of founding his claim in the suit. The result is that 
this document was not admissible in evidence and the plaintiff’s 
claim to &as possession of the one plot for which the decree was 
passed in the Lower Appellate Court must fail. 


The result is that the appeal is allowed, the decree appealed 
against set aside and the suit dismissed with costs in all Courts. 

The cross objection is not pressed and is dismissed without 
costs, ` 
D. K. R. , Appeal allowed ; Cross appeal dismissed, 


we 
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Before Sir George Claus Rankin, Knight, Chief Justice 
and Mr. Justice D. N. Mitter, 


MOHESH CHANDRA CHAKRABARTY AND OTHERS 
v. 
HEMENDRA NATH SEN CHOWDHURY AND ANOTHER* 


Ejectmer?— Waste land—Presumption of possession, from title—Dispossession— 
Limitation—Landlord and tenant—Settlement of land to tenant by lessor 
while not in actual possession—Eviction of tenant—Bona fide possession under 
a defacto landlord what amounts to, 


Possession in respect of waste land is presumed to follow title and in the 
absence of any entry by some other persons on the lands beyond 12 years of suit, 
no queStion of limitation arises. 


There is no dispossession or discontinuance of possession, unless one person’s 
possession terminates and is followed up by somebody else’s possession. 


The principle of the Full Bench decision in Binad Lal Pakrashi v. Kalu 
Pramanik (1) is applicable toa case where tenants are settled upon land by a 
person in defacto possession as landlord who is afterwards found to have no title. 
itis inapplicable to a case when such a landlord is not in actual possession of 
the land at the time of settlement made with the tenant. 


The question as to whether a settlement is bona fide or fot depends on the 
circumstance as to whether the settlement was taken from a person who although 
was ultimately found to have no title, was at any rate in actual possession of the 
lands in suit, Tepu Muhammad Y, Tefuyet Mahammad (2) followed, 


Appeal by the Defendants Nos. 1 and 2, 


Suit for recovery of &#as possession on declaration of the plain- 


-tift’s zemindary right to the disputed land and for recovery of kkas 


possession, 

The material facts appear from the judgment of Mitter, J. 

Mr, Sarat Cnunder Bose with Babu Rumgati Sarkar for the 
Appellants. 
. Babu Surendra Nath Guha and Mr. Nuruddin Ahmed for the 
Plaintiff Respondent. 


The judgments of the Court were as follows : ` 


Mitter, J :—This is an appeal froma gecision of the Subor- 
dinate Judge of Mymensingh dated the 28th June,: 1924, which 
reversed a judgment and decree of the Munsif of ‘l'angail dated the 


€ Appeal from Appellate Decree No. 3 of 1925, against the decree of Babu 
Hemanta Kumar Haldar, Subordinate Judge, 3rd Vourt of Mymensingh, dated 
the 28th June, 1924, reversing that of Babu Pankaj Nath Gupta, Munsiff 3rd 
Court of Tangail, dated the rath February, 1923. 


- (1) (1899),]- L R. 20 Cale. 78s. (2) (1915) 19 C, W.N. 772, 
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tath February, 1923. The appeal arises out of a suit commenced 
by the plaintiffs, now respondents, for a declaration of the plaintiffs 
zemindary right to the disputed lands and for recovery of kkas 
possession, The case as stated in the plaintis that the suit lands 
were formerly waste lands and appertained to plaintiff's zemindary 
Mouza Garaki and they were subsequently settled with the proforma 
defendants who possessed them and that sometime after the settle- 
ment the defendants Nos. 1 and 2 now appellants brought a suit 
against the proforma defendants for establishment of title to and for 
Akas possession of the lands now in dispute. 

The proforma defendants contested the suit but ultimately they 
could not continue their defence with the result that the defendants 
Nos. r and 2, now appellants, obtained an exparte decree and in 
execution of that decree took kas possession of the lands now in 
suit. This gave rise to the cause of action in the present suit, 

The defence of the defendants Nos. 1 and 2° was that the suit 
lands appertained not to -plaintiffs Mouza Garaki but to Mouza 
Baradam of the proforma defendants, There wasa local investiga- 
tion and after trial the Munsif dismissed the plaintiffs suit holding 
that the lands appertained not to plaintiffs Mouza Garaki but to 
Mouza Baradam. The Munsif also held that the defendants being 
settled raiyats of Baradam, acquired occupancy right to the disputed 
lands and could not, in any event, be evicted. 

An appeal was carried by the plaintiffs to the Court of the 
Subordinate Judge of Mymensingh. The learned Subordinate 
Judge held ona consideration of the evidence that the lands in 
dispute fell within the plaintiff's Mouza Garaki. “He also held that 
the plaintiffs had been in possession of the disputed lands within 
twelve years of suit and that the defendant’s possession for a period 
short of twelve years did not give them any right to resist the suit 
for possession commenced by the plaintiffs. The Subordinate Judge 
accordingly dllowed the appeal and decreed the plaintiffs suit ir 
part for 3 Bighas 19 cottas and2 chataks of the disputed lands 
which according to the Commissioner’s report and map-fell within 
the plaintiffs Mouza. 

The tlefendants Nos, 1 and 2 have, as I already said, preferred a 
second appeal and threé points have been taken before us by the 
learned Advocate for the appellants, It is said in the first place 
that the lower appellate Court was not right in not entering into 
the question of limitatiowand in not deciding on the same. It is 
said in the second place “that in any event the defendants having 


taken possession ‘of the lands from a trespasser under the bona fide 
+ 
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e 

belief that the said trespasser had right to these lands, were pro- 
tected from eviction by reason of the principle of the decision in 
the Full Bench case of Binode Lal Pakrashi (1). The third ground 
which related to the question of plaintiff’s title to the suit lands was 
not ultimately pressed. It is now conceded on behalf of the 
appellants that the finding that a portion of the lands in suit 
(3 bighas 19 cottas 2 chataks) belongs to plaintiffs Mouza Garaki 
cannot be challenged in second Appeal. 

We have now to consider the two grounds which were urged by 
‘the learned Advocate for the appellants. With regard to the 
question of limitation the finding is that according to the defendant’s 
own case they took settlement in the year 1316 corresponding to 
the English year 1909 and the suit was commenced in 1921 within 
twelve years of that date. Reliance has been placed with regard 
to this point on an entry in the settlement record, which shows that 
in any event the defendant’s lessor was in possession in 1314 
corresponding to the English year rgrz. That possession was also 
within twelve years of the suit. The lands are waste lands and if 
title has been found with the plaintiffs possession in respect of 
these lands must be presumed to follow title and in the absence of 
any finding as to entry by some other persons on these lands beyond 
t2 years of suit no question of limitation can arise. There is no 
dispossession or discontinuance of possession, unless one person’s 
possession terminates and is followed up by some body else’s 
possession. Itis not defendant’s case that any body else was in 
possession beyond twelve years of suit and defendants possession on 
his own case began in 1909/1316 within 12 years of suit. There is 
therefore no substance in the first ground urged. 

With regard to the second ground taken the finding of the 
lower appellate Court is that the entry of the defendants was not 
in good faith as the lessor was not in actual possession of the lands, 
«Chis circumstance distinguishes the present case from the Full 
Bench case of: Benode Lal Pakrushi (1). As will appear from the 
judgment of Sir Comer Petheram C. J. in that case the persons from 
whom the tenants took the settlement were in actual possession of 
the Zemindari within which the lands in dispute in that suit were 
situated and who were then the only*persons who could give 
possession of the lands of the -Zemindari to the cultivators. One of 
the reasons of the decision in that case was that the tenant took 
settlement bonafide from the person who gvds in actual possession 
of the lands, which were ultimately ascertained by judgment of 4 
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court of law not to belong to them. In this‘connection the decision 
in the case of Téu Mahammad v. Tefayet Mahammad (1) might be 
referred to where Richardson J. in delivering judgment of the Court 
said as follows :—‘“Where a person has been in possession of parti- 
cular estate or a particular portion of an estate as de facto landlord, 
it may be that raiyats settled by him on the land would have a good 
answer to a suit for ejectment brought by the true owner, but to 
carry the principle laid down by the Full Bench to the extent to 
which it has been carried in this case is to go much too far,” and 
again the learned Judge said :—“‘No case is made therefore for the 
application of the principle of the Full Bench decision. That 
principle only applies where raiyats are settled upon land bya 
person in de facto possession as landlord whois afterwards found 
to have no title. Itis not applicable to every boundary dispute or 
in every case where a question of parcel or no parcel arise.” The 
question as to whether a settlement is bonafide or not depends on 
the circumstance as to whether the settlement was taken from a 
person who although was ultimately found to have no title, was at 
any rate in actual possession of the lands in suit. This distinguishes 
the present case from the Full Bench case. There is therefore no 
substance in the second ground urged. The appeal therefore fails 
and is dismissed with costs, 
Rankin, C. J :—I agree. 
D. K. R. Appeal dismissed. 


i 
(1) (1915) 19 C. W. N, 7720 


Von. XLVI] Hick court. 


kd 
Before Mr. Justice Page and Mr. Justice Graham. 


MANMATHA NATH GHOSE 
v. 
LUCHMI DEBI AND oTHERs* 


Limitation—Execution sale—Fraud—Suppression of notice—Civil Procedure 
Code (Act V of 1908), Sec. 47, O. 21 R. 22 Sub-Rr. (1) and (2), O. 21 R. 90 
—Limitation Act (IX of 1908), Sch. 1 Art. 181—Application to set aside 
execution sale as void : 


An application by the widow of the judgment-debtor made more than 30 days 
after sale, under order 21 rule go of the Code of Civil: Procedure to set aside an 
execution sale on the ground of fraud stated not only that there had been deli- 
berate suppression of all necessary process but that she was an illiterate parda- 
nashin lady and that she knew nothing about the proceedings until she was in- 
formed by her father at a date after the time had expired within which her appli- 
cation under order 21 rule go should have been made : a 


Held, that the application in the absence of proof. by the opposite party that 
the petitioner had clear and definite knowledge of those facts which constitute the 
fraud, at a time which was too remote to allow him to seek the assistance of the 
Court, was not barred by limitation under-30 days rule: Rohimbhoy v. Turner 
(1) and Ram Kinkar v. Sthiti Ram (2). 


An application for leave to issue execution of å decree passed on the 25th 
February,-1916, was dismissed for default on the 26th November, 1923. On the 
roth November, 1924, again an application for leave to issue execution was 
filed : 


Held, that as the decree-holder could not satisfy the Court that within a year 
prior to 1oth November, 1924 an order had been made “‘against the party against 
whom execution was applied for’ under order 21 rule 22 of the Code of Civil 
Procedure, the execution was barred by limitation. 


An order “‘Notice returned after service. Decree-holder takes no further steps. 
So the case is dismissed,” is not an order against thejudgment-debtor within the 
meaning of order 21 rule 22 of the Code of Civil Procedure. 


The intention of the Legislature in framing sub-rule (2) to order 21 rule 22 of 
the Code of Civil Procedure is to maintain the necessity of a notice under sub- 
rule (1) and the legal position of the parties concerned remains unchanged except 
in cases where the terms of sub-rule (2) are complied with. The object of passing 
sub-rule (2) apparently was that there might be rare cases where insistence upon 
a strict compliance with sub-rule (1) might work hardship. It was not intended 

e 

* Appeal from Appellate Order No. g6 of 1927, against the order of T. B. 
Jameson Esq., 2nd Additional District Judge of 24-Parganas, dated the 31st Janu- 
ary, 1927, reversing that of Moulvi Osman Ali, Subordinate Judge, 4th Court, of 
24-Parganas dated the 4th October 1926. ° 7 . 

(x) (1892) L. R. 201, A. 1; I. La R, 17 Bom, 341. 

(2) (1917) 27 C. L. J}. 528, 


579 


CIVIL 





1927. 
ww 


Fune, 9, 13, 14: 


Manmatha Nath 
Ghose 


ve 
* Luchmi Debi. ' 


Sune, 14. 


THE CALCUTTA LAW JOURNAL. (Vou, XLV1. 


by enacting sub-rule (2) that the mandatory nature $f the provisions of suberule 
(1) should be abrogated and the Legislature intended that the status quo ante of 
sub-rule (1) should be maintained except under special circumstances in which 


“for reasons to be recorded” the Court should think in order that justice should 
be done that it ought to issue execution without notice under sub-rule (2). 


An application to set aside an execution sale on the ground that it is void 
comes under section 47 of the Code of Civil Procedure and under article 181, 
Schedule | of the Limitation Act: Ram Kinkar v. Sthiti Ram (1) and Rajago- 
pala v, Ramanujachkariar (2). 


Appeal by the auction-purchaser, 


Application to set aside an execution sale under O, 21 R. go of 
‘the Code of Civil Procedure. 


The material facts appear from the judgment, 


Mr, Sarat Chandra Roy Chowdhury, Babus Santi Kumar Roy 
Chowdhury and Bireswar Chatterji for the Appellant. 


Mr. Sarat Chandra Bose, Babus Haradhone Chatterjee and Lal 
Mohan Mukerji for the Respondent (Judgment-debtor). 


The following judgments were delivered :— 


Page, J :—This is an appeal from an order of the learned addi- ' 


tional District Judge of Alipur reversing an order of the Subordinate , 
Judge of Alipur whereby the learned additional District Judge set 
aside a sale under order 21, rule 92, and also held that the applica- 
tion for execution was barred under section 47 of the Code of Civil 
Procedure. As regards the application under order 21 rule go it 
appears that the applicant was the widow of the judgment-debtor, 
and the learned Judge held that there was a deliberate and fraudu- 
lent suppression of the notices required by law on the part of the 
decree-holder, and that by reason of such suppression the applicant 
had sustained substantial injury. Upon these findings the learned 
Judge set aside the sale under order 21 rule 92. The case for the 
appellant has been presented to us in an extensive manner by Mr. 
Roy Chowdhury, and in respect of the order passed under rule g2 
the learned advocate has contended that inasmuch as the applica- 
tion was not made within 30 days of the sale it was barred by limita- 
tion, and that as there ig 1.0 express finding that the applicant was 
prevented from making hey application in time by reason of the 
fraud of the decree-holder the application under order 21 rule go 
was barred, Now, in her application the applicant not only set out 
that there had been deliberate suppression of all'necessary processes 
“but added that she was an‘illiterate pavdanashin lady, and that she 
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knew nothing about the’ proceedings until she was informed by 
her father at a date after the time had expired within which her 
application under order 21 rule go should have been made, In my 
opinion, having regard tothe ruling in Rohimbhoy Hubibhoy v. 
Turner (1) and Ram Kinkar : Tewari v. Sthiti Ram Panja (2) this 
contention raised on behalf ofthe appellant must fail. In those 

- circumstances the orderin so farasit was based upon order 21 
rule 92 is confirmed, 

In her petition the applicant also claimed that judgment-credi- 
tor’s application for leave to issue execution was barred by limitation. 
It was alleged by the applicant that the application for leave to 
issue execution was made long after‘the decree inthe suit had 
become absolute by the lapse of time. The learned Subordinate 
Judge appears to have thought that this allegation on the part of the 
petitioner amounted to an allegation that the claim upon which the 
decree was passed was barred by limitation, and he stated that in 
execution proceedings he could not go into that matter. Of course 
in so holding he was taking the right view. But that was not the 
„allegation that was made ; which was that application for leave to 
execute the decree was made so long after the decree had been 
passed that it was barred by limitation. In the memorandum of 
appeal to the learned District Judge the applicant based her second 
contention both upon the general ground that the application for 
leave to issue execution had been made long after the execution had 
become barred, and also upon the more narrow ground that the 
application for execution was not made within a year from the date 
of the decree nor “within a year from the date of the last order 
against the party (that is the applicant) against whom execution was 
applied for,” and inasmuch as no notice was served upon the appli- 
cant as required by order 21, rule 22 the application for execution 
was void and of ho effect. The learned District Judge without com- 

eing to a definite conclusion upon the wider ground upon which it 
was contended that the application for execution was barred held 
that the execution was illegal upon narrower ground upon which the 
applicant relied. In my opinion, in so holding the learned additional 
District Judge rightly appraised the legal position of the, parties. 
The decree was passed on the 25th February 1916 and an application 
for leave to issue execution was dismissed for default on the 26th 
November 1923. ‘The application for leave to issue execution upon 
which the present proceedings are founded was filed on the roth 
November 1924. Therefore, unless the. decree-holder could satisfy 
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the Court that within a year prior to roth November 1924 an order 
had been made “against the party against whom execution was 
applied for” under order 21, rule 22 the application for execution 
was barred by limitation, Mr. Roy Chowdhury referred to three 
orders—one of which was made on the 26th November 1923 and was- 
to the following effect. “Notice returned after service. Decree-holder 
takes no further steps. So the case is dismissed.” ‘The learned 
advocate contended that that order was an order against the appli- 
cant under order 23, rule 22, All I need say in order to réfute that 
contention is to set out the order itself. It cannot reasonably be 
suggested that the statement “notice returned after service” is an 
order against any body. It is even more unreasonable to suggest that 
the words “decree-holder takes no further steps. So the case is dis- 
missed” are an order against the judgment-debtor within the mean- 
ing of order 21, rule 22, 

Two later orders were referred to, But these orders which relate 
solely to an application for review of an order dismissing the execu- 
tion case did not purport in any sense to be order, directed against 
the judgment-debtor on the applicant. What is the effect of process, 
in execution being issued without the notice whichimust be served 
under order 21, rule 22? Before the passing of the Code of Civil 
Procedure in 1908 it had been held by the Privy Council that the 
effect of issuing processes without complying with the provisions of 
order 21, rule 22 was that the execution proceedings were void. The 
decision in Raghu Nath Das v. Sundar Das Khetri (1) was according 
to reason and good sense, if I may be permitted to say so, and that - 
decision was that aftera year had elapsed from the date when the 
decree had been passed it was only fair to the judgment-debtor that 
he should be given notice of the application for leave to execute a 
decree in order that he might have an opportunity of showing cause 
why the process should not be issued against him ; otherwise it — 
might happen that a dishonest decree-holder. would ‘be able to treat | 
an order granting leave to execute the decree from the Court and 
attach the debtor's property without the debtor having an opportu- 
nity of questioning the regularity on the fairness of the execution, In 
1908 sub-rule (2) of ruleezz, was added, and it was strenuously con- 
tended by Mr. Roy Chowdhury that the effect of that proviso was 
fundamentally to alter the whole complexion of order 21 rule 22, 
because as he urged, if once discretion is given to the Court to issue 
or not to issue execution the failure to comply with the machinery of 
sub-rule (2) is a mere irregularity. Is that a sound argument? In 
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my opinion a perusal of ‘sub-rule (2) shows that the intention of the 
legislature ‘was to maintain the necessity of a notice under sub-rule 
(1) and that the legal position of the parties concerned should 
remain unchanged except in cases where the terms of sub-rule (2) 
are complied with. The object of passing sub-rule (2) apparently 
was that there might be rare cases where insistence upon a strict 
compliance with sub-rule (r) might work hardship. It might be 
imperative in order that justice should be done that execution should 
be levied forthwith. It would not be difficult to enumerate ins- 
tances in which the necessity for immediate execution would arise in 
order that justice should be done. It was to meet such exceptional 
cases that the legislature passed sub-rule (2), But, in my opinion, 
it was not intended by enacting sub-rule (2) that the mandatory 
nature of the provisions of sub-rule (1) should be abrogated, and as 
we read the amended rule the legislature intended that the status 
quo ante of sub-rule (1) should be maintained except under special 
circumstances in which “for reasons to be recorded” the Court 
should think in order that justice should be done that it ought to 
issue execution without notice under sub-rule (2). That, in my 
opinion, is the true construction of rule 22 apart from authority. 
But this construction is in consonance with the interpretation of 
rule 22 as amended by the Calcutta. High Court in Shyam Mandal 
v. Satinath Banerjee (1), and a Full Bench of the Madras High 
Court in Rajagopala Ayyar v. Ramanujachariar (2). 

The result is that the execution proceedings founded upon the 
application of the roth of November 1924 are void. The sale took 
place on the 13th July 1925 and the petition upon which the order 
under review was founded was filed on the 4th of December 1925. 
The learned advocate for the appellant strenuously urged that the 
petition was out of time because it was an application to set aside a 
sale under section 47 of the Code, and, therefore, must be brought 
within thirty days of the sale under article 166 of the Limitation Act. 
* The fallacy underlying that contention I think is that although it is 
an application under section 47 and, therefore, under the Code. it is 
not an application to set aside a sale as is the other branch of the 
application under order 21, rule go for the sale being void need 
not have been set aside at all, and the omler as passed was in subs- 
tance merely a declaration that the sale was null and of no effect. 
For an application of that nature there is no special provision among 
the articles in the first schedule of the Limitation Act. It needs 
must come under the residuary article 181, and if article 181 is 
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applicable the present application was within time. That appears to 
me to be clear on principle, and it is also concluded by authority. 
See Ram Kinkar Tewari v. Sthiti Ram Panja(s) ani Rajagopala 
Ayyar y, Ramanujachariar (2). ~ 

The result is that the order appealel1 from is varied by striking 
out of the words “on the above conditions”. In other respects the 
appeal is dismissed with costs the hearing fee being assessed at two 
gold mohurs. 

This order is passed without prejudice to any right which the 
parties may possess i#zer se in respect of the premise, that are the 
subject matters of the present proceedings. 

Graham, J.—I agree. 


D. K. R Appeal dismissed ; order varied, 


(1) 1917) 27 C. L. J. 528 (531) 
(2) (1923) I. Le R. 47 Mad. 303. 
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Before Sir George Claus Rankin, Knight, Chief Justice 
and Mr. Justice Dwarka Nath Mitter. 


NRIPENDRA NATH MUKHERJI AND ANOTHER 
v. 
DHARENDRA NARAYAN NANDI anp oruErs* 


Rent, suit for—Land Registration Act (VII B. C of 1876) section 78—~Applicabi- 

lity—Land in possession of tenants comprised in a number of estates— 

- Cosharer proprietor’s interest in respect of one estate “partially registered in 

the Collectorate—Rent proportionate to his entire interest realized by him 
Sor over 30 years without any objection—Inference, 


Section 78 of the Land Registration Act has no application to a case where 
the land in possession of the tenant is comprised in more than one estate. The - 
propriétor mentioned in that section is the proprietor of an estate within the ambit 
of which the lands in possession of the tenants are comprised. Rakhal Das Addy v. 
Maharaja Bahadur Sir Prodyat Kumar Tagore (1) followed. š 


~ e 
# Letters Patent Appeal No. 12 of 1927, against the decision of Mr, Justice 
Ram Chandra Majumdar, dated the 7th March 1927 in Appeal from Appellate 
Decree No. 2103 of 1924, against the decree of Babu Kunja Behary Biswas, 
*Subordinate Judge, 2nd Coust of 24 Parganahs, modifying that of Babu 
Haripada Banerjee, M unsiff 2nd Céurt, Barasat dated the 6th July, 1922, 
(1) (1910) 15 C. Ly J. 308, s 
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' 
Section 78 has been enacted to compel people orto give them an adequate 


motive to obey the provisions which require registration to be made of their 
interests in land. It is controlled by section 81 which contains a saying for the 
conditions of any written contract. But it is a section in aid of section 38, It 
gives a certain sanction inducing people to make sure to register their interest. 
But this sanction is sufficient if in all cases where there are tenancies confined to 
one revenue paying estate the proprietor is apt to lose what he does not 
register. 


Where a tenancy extended to entire lands of four different touzis of which the 
plaintiffs were co-sharer proprietors to the extent of 4 as. 8 gds. and the defen- 
dants tenants held the same at a consolidated rent of Rs. 179-2-18 gds. and had 
been paying rent at the rate of’ Rs, 49-4-8 gds. to the plaintiffs to the extent of 
their share for a period extending over 30 years without any objection from any 
one, but the plaintiffs’ names were registered in the collectorate in respect of one 
touzi to the extent of 194 gds. instead of 4 as. 8 gds, claimed by him. 


Held, that the plaintiffs would not be debarred by section 78 from realizing 
rent at the rate claimed by them. 


Held further, that the inference in such a case would be that the rent which 


the defendants had been in the habit of paying for many years was really due | 


as between the plaintiffs on the one hand and the defendants on the other. 


Appeal by the Defendants, 
Suit for recovery of arrears of rent. 


The material facts will appear from the following judgment of 


Majumdar, J :—This appeal arises out of a suit for arrears of 
rent from 1324 to Falgoon 1327 at the rate of Rs, 49-4-8'gds per 
year with cesses at the rate of Rs. 2-8-14 gds. per annum. It is 
stated in the plaint that the plaintiffs have been realising their share 
of rent from the tenants separately. It appears that the tenancy 
extends to entire lands of four toujis, namely, touji Nos. 843, 2482, 
2527 and 2524 of the Collectorate of the 24 Parganas. It is stated 
in the plaint that the plaintiffs have got 4 as. 12 gds. share in all 
the toujis, and that the defendants hold all the lands of the said 
four toujis at a consolidated rent of Rs. 179-2-18 gds. and have been 
paying 49 Rs. odd to the plaintiffs as their share of rent, With 
reference to the first three toujis it is admitted that the plaintiffs, 
share is 4 annas and 8 gandas and not 4 annas 12 gandas as stated 
by mistake in the plaint. But with weference to the last touji, 
namely, 2524 the plaintif’s name was registered only with reference 
to 19 4eds. 

The defendants’ main contentions were that’ plaintiffs not being 
in separate collection of their share, the suit was not maintainable, 
and secondly, the amount of rent claimed was not actually payable 
to the plaintiffs. á 
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The first Court held that the plaintiffs’ share with reference to 
the first three toujis was 4 as. 8 gds. and not 4 as. 12 gds. but with 
reference to the last touji plaintiffs’ share was only rg% gds. He 
found further that the plaintiffs were in separate collection of their 
share from the defendants, He also found that the plaintiffs had 
been collecting on account of their share rent from the defendants 
at the rate of Rs. 49-4-8 gds. for about 30 years but he thinks that 


‘under section 78 of the Land Registration Act because the plaintiffs’. 
“name are registered to the extent of 19gds. and not to the extent 


of 4as. 8 gds. they are not entitled to the entire amount claimed at 
the rate stated in the plaint but only at the rate of Rs. 39-10-6 gds. 
So far as the present record goes there is absolutely no evidence to 
show that the lands of the four toujis are separate and there is 
nothing further to show what respective areas of these respective 
four toujis are. How the learned Munsiff came to find Rs. 39-16-6 
gds. to be the share of the plaintiffs taking their share of the last 
touji No. 2524 to be r94gds. I fail to understand, unless itis on 
the supposition that the lands of all the four toujis are equal in 
extent and equal in value. There is nothing in record to raise any 
inference upon which such calculation can be made, though in the 
plaint it was wrongly stated that he has got gas. 12 gds. share in all 
the four toujis but itis stated in the plaint in clear terms that the 
entire amount of rent on account of the share of all the landlords 
was Rs, 179-2-18 gds., and that the defendants have been paying 
rent to the plaintiffs at the rate of Rs. 49-4-11 gds, from'a long 
time past. 

Against the decision of the learned Munsiff an appeal was 
preferred by the plaintiffs in the lower appellate Court. ‘The 
learned Subordinate Judge before whom the appeal came on for 
hearing held that as the "defendants: had been paying rent at the 
rate of Rs, 49 and odd and that the amount might be the result of 
an understanding among the proprietors and that as such they were 
bound to pay the same to the plaintiffs and he decreed the appeal 
and passed a decree in favour of the plaintiffs at the rates 
claimed. 

‘Two points have been taken in second appeal before me by the 


‘Tearned Advocate on behalf. of the defendants. First, that the 


plaintiffs are not entitled to get rent at the rate of Rs. 49 and odd 
régard: being had to the provision of section 78 of the Land Regis- 
tration Act ; and second the judgment of the learned Subordinate 
Judge on appeal was wrong as*it ‘proceeded upon certain supposi- 


tions and surmises not warranted by the evidence on the record, 
s 
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With regard to the first point the learned Advocate argued that 
though the defendants had been paying at the rate of Rs. 49 and 
odd that would not operate as estoppel as there cannot be any 
estoppel against the express wording of a statute, and furthermore, 
that the plaintiffs would be entitled to rent only ir proportion to 
their shares in the Touji No. 2524 and that the calculation arrived 
at by the learned Munsiff was the amount really due to the plain- 
tiffs. With reference to this first point, the question is whether 
section 78 of the Land Registration Act applies to this case or not 
There is no question that there cannot be any estoppel as against 
the express wording of the statute but that the question hardly 
arises in this particular case. As to the question whether section 
478 of the land Registration Act applies to this case or not, I think 
it does not. My first ground is that there is absolutely no data 
in the record to find out that Rs. 49-4 as. and odd gandas does not 
represent the plaintiff's share in the four Toujis taking their share 
in the last one, i.e. No. 2524 to be 193 gondas. It might be per- 
fectly consistent if the area of the different Toujis are found to be 
different and the area of the last" Touji is much more than the area 
of the other three Toujis. In that case itis possible that nutwith- 
standing the fact that the plaintiff's share in the last Touji is t9% 
gondas and not 4 as, and odd gondas still in the aggregate their 
share of rent might amount to Rs. 49-4 and odd gondas. When 
there is no such data on the record it is impossible to say that the 
rent of Rs. 49 does not bear the same proportion to the whole 
of such rent as the extent of the interest in respect of which such 
proprietor is registered to the entire estate. My second ground 
on which I hold that section 78 of the Land Registration Act has no 
application to the facts of the prese it case is based upon the view 

. that that sectio ı applies only to the tenure or holding which lies 
entirely within the ambit of one Touji and to cases where such a 
holding or tenure lies within ‘Toujis more than one when the extent 
of such holding or tenure which lies in any particular Touji is 
known or specifically ascertainable. In that case alone section 78 
-would apply. Similar view was expressed by the learned Judges of 
this Court in the case of Rakkal Das Addy v.:Maharaja Bahadur 
Sir Prodyat Coomar Tagore (1)., The learned Judges say 
at page 309, “section 78 provides that no person shall be bound to 
pay rent to any person claiming such rent as proprietor of an estate 
in respect of which he is required by the Act to cause his name to 
be registered, unless the name of suc claimant shall have been 

(1) (1910) 15 C. L. J. 308. 
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Civit. registered under the Act. The section further provides that no 
1927. person being liable to pay rent to two or more such proprietors 

wr : ‘ 
Nripendra Nath holding jn common tenancy, shall be bound to pay to any one sich 
Mukherji proprietor more than the amount which bears the same proportion 
Dharendra Narayan to the whole of such rent as the extent of the interest in respect of 
Nandi. which such proprietor is registered bears to the entire estate. It 
Majumdar, F. is clear that the proprietor mentioned in the section is the pro- 


prietor of one estate within the ambit of which the lands 
in possession of the tenants are comprised. The Legislature 
has not in view the contingency which has happened in the 
present case, namely, a case where the lands in occupation of 
the tenants are comprised ina number of estates in one or more 
of which alone the plaintif is interested.” Reliance is placed 
upon the case of Gobinda Chandra Patra v. Ishan Chandra Singh 
(1). The facts of this case are altogether different and distinct 
from the fact of the present case. In that case the plaintiffs were 
the proprietors to the extent of 14 annas and the defendants were 
tenants under them and they were also proprietors to the extent of 
the remaining 2 annas. But the plaintiffs were recorded in the 
Collectorate Sherista as proprietors to the extent of 814 annas only. 
When the case came on for hearing an objection was taken that 
under section 78 of the Land Registration Act as their names were 
not recorded to the extent of 14 annas the whole suit should be 
dismissed, and the plaintiffs were not entitled to get rent even 
according to the share in which their names were recorded in'the 
Collectorate’s sherista. Their Lordships {held that this could not 
operate as a forfeiture. As least the plaintiffs would be entitled to 
8% as for which they were recorded as proprietors in the Collecto- 
rate’s Sherista. The only question that was before their Lordships 
was whether there would be any entire forfeiture or there would be 
a partial decree. The exact point which now arises in the pre- 
sent case was never before their Lordships and was not so decided. , 
In this view I think the first point taken by the learned Advocate 
fails. 

Then as to the second point, namely, the judgment is based upon 
surmise. ,He draws my* attention to one passage of the lower 
appellate Court, namely, that “ evidently the owners of the four' 
Toujis have some mutual understanding among them by which the 
plaintiffs have been allowed to realise the rent at the rate claimed 

: „inspite of the fact that theiy names are registered in respect of 1934 
gandas share in one Touji.” «The learned Advocate says that there 


(2) (1898) 2 C. WaN., 600. A 
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is nothing to support this surmise. But Ido not think so. The 
facts of this case are that the defendants have been paying rent to 
‘the plaintiffs at this very ‘rate of Rs. 49 for a period extending 
over 30 years. No objection was ever taken by the plaintiffs nor 
by the other co-sharers of the plaintiffs, Under such circumstances 
the Court of appeal below was perfectly justified in coming to an 
inference that might have been due to the same mutual understand- 
ing among the proprietors themselves. 
That being so, both the points fail and the appeal is dismissed 
with costs, ` 
Against this decision the defendants preferred appeal under sec- 
tion 15 of the Letters Patent. j 
_ Mr. Sarai Chandra Roy Chaudhury and Babu Indu Bhusan Roy 
for the Appellant. 
Babu Nanda Gopal Banerjee for the Respondents. 
The judgments of the Court were as follows : 


Rankin, C, J. :—This is the defendant’s appeal from the judg- 
mert and decree of my learned brother Mr. Justice Majumdar affir- 
ming a decision of the lower appellate Court. 

The plaintiff is one of several co-owners of four revenue paying 
estates with separate touzi numbers, It appears that the whole of 
the area of these four touzies has been settled in talukdari right with 
the defendants for a consolidated jama of Rs, 179-2-8 gandas, In 
my judgment, the circumstance that the tenure is co-extensive with 
the whole area of the four touzies is of no importance for the pre- 
sent purpose, but it is a fact, as I understand, that the whole of the 
land compfised in the four touzies is comprised in this tenure at the 
consolidated rent of Rs. 179-2-8 gandas. 

The facts are these that the plaintiff is registered in the Collec- 
torate as having in three of the touzies a shave of 4 annas 8 gds. and 
in one of the touzies as having a share of 194 gandas not quite one 
The suit was brought on the footing that the plaintiff had an 
equal share in all the four that being put as 4 annas 12 gandas. In 
point of fact the share of the plaintiff is now admitted to have been 
wrongly stated in the plaint, and the facts are as I have given. Upon 
that footing the plaintiff bringing his suitefor rent is met with the 
provisions of section 78 of the Land Registration Act (VII B. C. 
of 1876). It is said that it is wrong to give judgment for the amount 
claimed by the plaintiff because under that section a tenant is en- 
titled to say that he will pay no greater share of the rent toa co- 
sharer landlord than the landlord is registered in the Collectorate as° 
having. 
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Civit. _ Mr. Justice Majumdar has sues with the figure found by the 

15398 learned Munsiff and has criticized his calculation ina way which 

os oe seems to me to be sound i. e. to say, he has shown that the Munsiff’s 
Nripendra Nath caver ji 

Mukherji calculation is based upon an assumption that one can treat each of 

Diaea Narayan the touzies as of equal value for the purpose of apportioning rent, i 
` Nandi, On the question whether section 78 applies to a case like this Mr. 
Rankin, C.F. Justice Majumdar has followed the decision of Mr. Justice Mooker- 


a jee and Mr. Justice Teunon in Rakhal Das Addy v. Maharaj Baka- 
dur Sir Prodyat Kumar Tagore (1). He has held that it is nôt right l 
to apply section 78 to any case except the case ofa holding under 

D one single estate or revenue free property. The case before Mr. 
Justice Mookerjee was a case where the plaintiff wasa co-sharer 
landlord, the tenancy lands comprised lands in more than one touzi 
and the plaintiff was interested as co-sharer in one or more touzies 
but not in all. The Court disposing of that case gives as its opinion 

that a close examination of the section makes .it reasonably plain 

í that it has no'application to cases where the landin possession of 
the tenant is comprised in more than one estate ; and, again, that 
the proprietor mentioned in the sectionis the proprietor of one 
estate within the ambit of which the lands in possession of the. 
tenants are comprised. It has been pointed out tous that that 
reasoning goes further than was necessary for the decision of that 
case because, on the facts of that case, it was found to be-one where 
the lands in occupation of the tenants were comprised in a number 
of estates in one or more of which alone the plaintiff was interested. 
In my judgment, the, present case where the plaintiff is interested in 
all the touzies but not to the same extent in each is just as strong a 
case on the facts for the purpose of excluding section 78 as the case 
before Mr. Jusrice Mookerjee. In both cases section 78 is inappli- 
cable because it cannot be applied. It is not possible in this case 
to say, without assuming that each of those touzisis of the same 
value for purposes of apportioning rent, what is the share that these 
tenants are bound to pay ; and, in my judgment, therefore, whether * 
that case went beyond what was necessary or not the present case 
is just as strong as that in favour of the landlord. I, think, how- 
ever that the proposition that the section has no application to 
cases where the land in Possession of the tenant is comprised in 
more than one estate is a sound proposition, particularly as 
regards the second part of section 78, It is quite true that section 
78 is enacted to compel people or to give them an adequate motive 

* to: obey the provisions which require registration to be made of these 


(x) (1909) 15 C. L. J. 308,” 
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interests in land. Section 78 is controlled by “section 81 which 
contains a saving for the conditions of any written contract, but it 
is a section in aid of section 38. 


It is quite true that one might be disposed to argue that for that 
reason section 78 must ayply to all cases a revenue paying estate 
or revenue free property and that as nothing is intended to be left 
uncovered under section 38 so nothing is left to be uncovered or 
out of the reach of section 78. That, however, is not, ‘I think, 
a valid argument, section 78 gives a certain sanction inducing peo- 
ple to make sure to register their interests, but it may well be 
that the Legislature has thought it sufficient sanction if in all cases 
where there are tenancies confined to one revenue paying estate 
the proprietor is: apt:to lose what he does not register. From the 


nature of the case it could not well go further without creating ‘ 


difficulties, It does not follow that the sanction will hit every 
case because the intention is to require a complete registration, 


In my judgment, in this case the learned Judge has rightly 
-decided that section 78 was of no avail to the defendants. Had it 
been, I think the result of the case would have been different, 
because no estoppel would prevail against the statute. But in my 
judgment the estoppel by the Statute not being shown, there is in the 
rést of the case no difficulty in holding that the rent which the 
defendants have been in the habit of paying for many years is 


really due as between the plaintiff on the one hand and the defen- 
dants on the other, 


I think, therefore, that the appeal should be dismissed with 
costs, 


Mitter, J. I agree, 
D. K. R. i Appeal dismissed, 
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Before Mr. Justice M. N. Mukerji and Mr, Justice Graham. 


iis JAMIRADDIN AHAMED 
1927, ři 
December: SRIMATI SAHERA KHATUN BIBI AND OTRERS* 


Restitution of conjugal rights, suit for—Mahomedan Law—Cruelty— Wife living 
in adultery— Poverty of husband— Failure by husband of the performance of 
obligations resulting from marriage contract. 


To speak of a wife'that she has been living in adultery ata time when she 
has been so living, is not cruelty ; in any event, it cannot be said that this conduct 
on the part of the husband fulfils the requirements of the conditions laid down in 
Moonshee Busloor v. Shumsoonnessa (1) that ‘‘ under the Mahomedan Law, on a 
question of what is legal cruelty between man and wife, there must be actual 
violence of such a character as to endanger personal health or safety, or there 
must be a reasonable apprehension of it.” 


Cruelty is not necessarily the only ground upon which a claim for restitution of 
‘conjugal rights may be resisted, “It may be, too, that gross failure by the 
` husband of the performance of the obligations which the marriage contract 
imposes on him for the benefit of the wife, might, if properly proved, afford 
good grounds for refusing to him the assistance of the Court”: Moonshee Busloor 
v. Shumsoonnessa (2). 

Per Graham, $ : Poverty is no ground for refusing to grant to the plaintiff in 
asuit for restitution of conjugal rights against the wife, the relief, which he is 

entitled to expect from the Court, 


Appeal by the Plaintiff. 
Suit for restitution of conjugal rights. 
The material facts appear from the judgment. 


Dr. Jadu Nath Kanjilal! and Babu Sasadhar Roy (Sr) for the 
Appellant. 


Babu Kali Kinkar Chakravarty (for Babu Bepin Chandra Bose) 
for the Defendant No. 1 Respondent, 


The judgments of the Court were as follows : 


December, 1. Mukerji, J :—This appeal arises out ofa suit instituted by a 
= husband for restitution of conjugal rights against the wife. Several 
defences were taken on behalf of the wife, one being to the effect 
that there was a zalak by reason of which the plaintiff was not 

s 


* Appeal from Appellate Decree No. 34 of 1925, against the “decree of Bubu 
Kumud Bandhu Gupta, Subordinate Judge, 2nd Court, of Tipperah, dated the 
24th September, 1924, affirming that of Babu Satish Chandra Bagchi, Munsiff, 
7th Court, at Comilla, dated fhe 2gth July, 1924- 

(1) (1867) 11 M. I. A. 551 (681); 8 W. R. P. C. 3. 

(2) (1867) 11 M. 1. A. 551 (615). e 
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entitled to claim restitution of conjugal rights any further. Various 
allegations were made against the husband in the written statement 
alleging, inéer alia, that he had got no means, and that there was 
cruelty on his part. Both the Courts below have refused to grant 
the plaintiff the decree asked for inthe suit. Both the Courts 
below have come to the conclusion that the story as to fa/ak was 
altogether unfounded. The Court of first instance towards the end 
of its judgment observed that the alliance between the husband and 
the wife was an unhappy one—unhappy from the side of both of 
them, that the husband’s only fault was that he was poor and 
foolish and that the wife was too intelligent to be under his protec- 
tion. It observed further that the letters of the wife to her 
paramour, it may be stated here that the defendant No. 4 was the 
alleged paramour of the wife, showed that the wife had an intelli- 
gence far beyond the reach of her husband. That Court held that 
there was:evidence to show that the wife had already given her 
affection to the said defendant No. 4 and here I may quote the 
_ words used by the learned Munsiff: “The law -cannot have a duel 
with nature as the latter must have its own course” and by this 
process of reasoning the learned Munsiff came to the conclusion 
that the husband was not entitled to a decree. The husband then 
preferred an appeal to the Subordinate Judge. That learned Judge 
affirmed all the findings of fact which had been arrived at in favour 
of the husband by the Court of first instance. There is no specific 
finding onthe question of adultery in the judgment of the Subordi- 
nate, Judge but towards the conclusion of his judgment the learned 
Judge states that the suit had been instituted by the plaintiff not 
for his own sake but at the instigation of the fatherfof the defendant 
No. 4 who wanted to extricate his son from the struggle, meaning 
evidently that the wife was living in adultery with the defendant 
No. 4. That learned Judge, however, also refused to pass a decree 
in favour of the plaintiff. His reasons are that the case was one of 
an unhappy alliance, that the plaintiff had openly charged the wife 
with adultery and this was clear cruelty on the part of the plaintiff 
and on this ground he thought that no specific performance of the 
contract should be allowed. He further found that there was a 
great risk in the two living together as there would be constant 
quarrels and fightings and their lives would be in danger and one 
day one would find himself killed or both may be killed’ together. 
He recorded an opinion to the effect that the parties could not be, 
expected to live in enmity and that if all those troubles arose out of 
the negligence on the part of the husband the latter should be 
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* ‘considered guilty of ‘contributory negligence’, On those grounds- the 
. ‘learned Subordinate Judge affirmed the decree of the Court of first 
‘instance. By ‘contributory negligence’ the learned Judge evidently 


‘meant that the husband had not taken sufficient precaution so that 
‘the wife might not go on livingin adultery. Be that as it may, 
these are all the grounds which have been referred to by one ¿Court 
or the other in refusing the plaintiff the relief that he sought for in 
‘ the present suit. As regards cruelty the Judicial Committee-in the 


` case of Moonshee Busloor Ruheem v, Shumsoonnissa Begum (1) has 


observed thus: “The Mahomedan Law, on a question of what is 


`~ legal cruelty between “man and wife, would -probably not differ 


materially from our own, of which one of the most recent exposi- 
‘tions is the- following: “There must be actual violence of ‘such a 
character as to endanger personal health or safety ; or there . must be 
a reasonable apprehension of it.” ‘The Court,’ as Lord Stowell 
said; in Evans v. Evans (2) ‘has never been driven off ‘this ground’.” 
- Judging the findings of the Courts below by the test of this - observa- 
tion of their Lordships of the’ Judicial Committee it is clear to my 
mind that the cruelty that has been found in the present case falls far 
short of the mark. To speak of a wife that she has been living, in 
-adultery at a time when she has been so living can ‘hardly be said to 
‘ bé cruelty at all and in.any évent it’ cannot be said that this conduct 
‘on the part of the husband fulfils the requirements of the conditions 


‘ laid down by their Lordships in those observations. © : 
- It hds been contended on behalf of the- respondent and rightly 


‘contended: that cruelty is riot’ neééssarily thé only ground upon 
~ which a claim for spécific performance of a`contract of this character 
may „be- resisted and’ my attention has been-drawn to someother 
observations of their Lordships in’their: judgment in.the same- “case, 
‘for -instance, to the Passage where their Lordships say,* “Tt may be, 


- too, that gross failure by the husband of the performance of the: 


- obligations which the marriage contract imposes on him for the 
benefit of the wife, might, if. properly proved, ‘afford good grounds 
for refusing to him the assistance of the Court.” Their Lordships 
however proceeded to observe as follows “and, as their Lordships 
have already intimatef, there may be:cases in which, the Court 
-would qualify its interference by imposing terms on the husband, 
‘But all these are questions to be carefully considered, and consider- 
-ed_ with some. reference- to. Mahome lan law.” There ‘is in the 


(a) (1867) iI M. E ‘A. sm (in; 8 W. R. P.C. 3: 
(2) rHag. Con. Rep: 37, ° 


“*. At page 615--Rep, 5O Te - : E gsi Weg acres ete 


= paros 
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present case hardly anything which may be said. to justify an infer- 
ence that in point of fact the plaintiff was unable to perform or that 
there was gross failure on his part to perform those obligations 
which the marriage imposed on him for the benefit of his wife. 
None of the findings to which I have referred, nor any of the 
reasons which have been given by the Courts below would fulfil the 
requirements laid down by their Lordships of the Judicial Com- 
mittee to which I have referred. Iam accordingly of opinion that 
there was no justification whatsoever for the Courts below to have 
refused the plaintiff the relief that he sought for in the present 
case, 

An unreported case of this Court has been brought to our notice 
in which it was laid down in a case in which the husband was living 
in the house of his second wife and wanted to take his first wife, 
the defendant in the suit, to that house and there was a finding to 
the effect that he was unable to maintain his first wife, that the 
plaintiff in that case was ‘not entitled to restitution of conjugal 
tights. The facts of that case are entirely different from those of 
the present, To refuse the plaintiff relief in a case like the present 
would be to put a high preminm on immorality and adultery. 

Furthermore, it has been argued that the husband has not got 
means enough to maintain the wife, that he has got no house of his 
own and also several other matters have been.brought to our notice 
which are to be found stated in paragraph rz and the wife’s written 
statement. These matters were alleged no doubt but none of the 
Courts below have come to any finding which would go to show 
that these allegations are well-founded. 

I am accordingly of opinion that the decrees passed by the 
Courts below cannot be sustained, that they should be set aside and 
a decree should be entered in favour of the plaintiff granting him 
restitution of conjugal rights which he prayed for. The plainiiff 
will be entitled to all costs in all the Courts. Having regard to the 
facts of the case the decree for costs will be as against defendant 
No. 4 only. 


Graham, J:—I entirely agree. In my judgment the ratio 
decidendi, which has been adopted by the Courts below, ig fundamen- 
tally erroneous, being contrary alike to the principles of Mahomedan 
law, as well as to the dictates of common sense. Having regard to 
the facts alleged and proved and, indeed it may also be said found, 
there was no real answer to the case, set up by the plaintiff. No 
facts have been either proved, om found, which can deprive the 
plaintiff of his right tq the custody of his wife’s person. Certainly 
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Civi, poverty can be no ‘ground for refusing to grant to the plaintiff the 
1927. relief, which he was entitled to expect from the Court. Nor can^it 
aed be said that any case of cruelty was made out. ' ‘Apparently the only: 


Jamiraddin Ahamed 
cruelty, which has been found, consisted in the husband opénly 


V. 
eee oe charging the wife with adultery with ‘another man notwithstanding 
the fact that such adultery had undoubtedly taken place, and the 





Graham, Y. 
shia F findings are to that effect. Apart from this there i is no other 
findings as to other acts of. cruelty. s a i 
In my opinion, the decisions of the Courts below amount toa 
denial of justice, and I agree with my learned brother that the 
appeal must be allowed. , ; 
A. T. M.. na , Dg Appeal allowed. 
7 

Before Mr, Justice B. B. Ghose and Mr. Justice Panton. 

Cryin DWIJAPADA DAS AND OTHERS © K 
a l ; KALIPADA DE AND OTHERS* 


November, 25, 26, 29 





Res judicata—Decision of Probate Court—Same issue raised in civil suit— 
Probate proceeding transferred to the Court of Subordinate Judge—Furisdic- 
tion, nature of—Fighting a case on false statement and not calling necessary 
evidence, effect of. ° eee en : ya 
In a contentious probate proceeding in which A was a party, it was decided - by 

the Subordinate Judge to whom the proceeding was transfered, that defendant 

No. 1 was the son of B. Ina subsequent suit for possession by the plaintiffs who 

claim by virtue of inheritance from A, the issue raised in the civil „Court whether 

° defendant No. 1 was the son of B: 
` Held, that the decision of the Probate Court regarding relatighiship, of 

defendant No.1 with B operated as res judicata in the suit brought’ in ‘the 

Civil Court: Badar v. Habib. ay and other cases followed, : Lalit Mohan v, 


Radharaman (2) dissented from. 
4 tr 

3 * Appeal from Original Decree No. 248 of 1924, against the decree of Babu 

Pd Jagadish Chandra, Sen, Subordinate Judge of Burdwan, dated the 19th June, 


1924. rE ; . ; 
(1) (1909) A, C. 623° B (2) (1911) 15 C. W. N. roar. 
e 


Vor. XLVEL| HIGH COURT. 
“6 
That the Subordinate Judge when in seisin of the Probate proceeding did. “not 
cease to be a Subordinate Judge exercising ordinary jurisdiction. 
The question of res judicata is not a rule of technicality but is based upon 
‘general principles of law which must be ‘given effect to for the purpose of giving 
finality to judicial decisions : Sheoparsan v. Ramnandan (1). 
If a ratter has been fought out in a Court having jurisdiction to decide that 
matter,’ the decision on-that matter would operate as ves judicata although the 
Courts might not be the same: Badar v. Habib (2) and other cases. 


If a man fighting a case fights it on false statements and does not call necessary 
evidence to support his own statements, he cannot afterwards gain any advan- 
tage for those omissions of his, He must be considered to be,.as much bound by 
the decision as he would have been if he put forward a true case and called all the 
evidence that was available. 


‘Appeal by, the Defendants. 
Suit for possession. 
The material facts appear from the judgment. 
Babu Panchanan Chowdhury for the Appellants. 
Babus Brojo Lal Chakravarty and Susi! Kumar Bose for .the 
Respondents. ` f 
The judgments of the Court were as follows : 


B. B. Ghose J. This is an appeal by defendants Nos. 1, 2 and 

3 against the judgment and decree of the Subordinate Judge of 
Burdwan dated the roth June 1924. The suit was instituted by 
three persons for possession of 8annas share of certain properties 
which originally belonged to one Durga Charan Baral. The plaintiffs 
2 and 3 claimed as heirs of one of the daughters of Durga Charan 
named Nistarini Dasi and plaintiff No. 1 claimed on the strength 
of purchase of the share of another heir named Jogesh Chandra 
Dhar and a portion of the shares of plaintiffs2 and 3. Durgacha- 
ran had two daughters. Nistarini and Gokul Sundari. He died in 
. 1872 after having executed a will. - Letters of Administration with 
the will annexed were obtained by Nistarini and Gokul Sundari 
the two daughters of Durgacharan. After that this property was 
the subject of various legal proceedings. Two attempts were made 
during the life time of these ladies for revoéation of the probate on 
various grounds which it is unnecessary eto mention now, Gokul 
Sundari‘died in 1313 B.S. Nistarini died in 1316 B.S. The exact 
date of Nistarini’s death is not mentioned, but it was some- 


time in November 1909. After the death of Nistarini various 


(1) (1916) L. R. 43 L A. 91; 1. L, R. 43 Cafe. 694 ; 23 C. L. J. 621. 
(2) (1909) A. C. 623. . P 
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CIVIL., persons claimed the properties left by her and applied for Letters 
1926. of Administration of her estate as her heir, as under the will of 
Nw 


Durgacharan the heirs of Nistarini were entitled to succeed to the 
; property before other persons. The question as to who was entitl- 
Kalipada De, ed to the Letters of Administration was raised in the proceedings in 
B. B. Ghose, ¥.  1gto and the matter was decided by the Subordinate Judge on the 
iii zoth August 1912. The Letters of Administration were issued in 
favour of the defendant No. xı as the nearest heir of Nistarini. It 
will be necessary here to give the geneology under which the plain- 
tiffs based their title. 
[The gencology is set out in the next page.| 
According to defendant No.1 Krishnaprosad had a daughter 
named Bhubaneswari besides his seven sons, Defendant No, 1 
Dwijapada: Das was the son of the said daughter Bhubaneswari. 
The defendant No, 1 admits the Geneology except that he says 
that Bhubaneswari his mother was the daughter of Krishna Prosad ` 
and that he is the nearest heirs of Nistarini’s Stridhan properties 
being her husband’s sister’s son. His opponent in the Letters of 
Administration proceedings was Gokul, whose case was that Dwija- 
pada, defendant No. r had no connection with the family. ‘The 
other brother of Gokul who was then alive does not appear to have 
made any application for Letters of Administration, and it isa 
question whether he was a party to those proceedings in the Court 
of first instance. The defendant No. r has been in possession of 
the properties since the grant of Letters of Administration and 
defendant Nos. 2 and 3 are purchasers of certain lands from defen- 
dant No, 1. 
The present suit was instituted onthe 3rd November r921. 
The Subordinate Judge has found that it was brought on the last 
date on which the suit might have been instituted according to the 
law of limitation, that is, on the very last day of the expiry of 12 
years from the death of Nistarini, The plea of the plaintiffs is that | 
the defendant No. 1 was really the son of a daughter of Ramdhan; 
in other words Bhubaneswari his mother was the daughter of Ram- 
. dhan ; therefore the defendant No. x would not be the heir of 
Nistarini as regards her Stridhan property, but the heirs at the time 
of her death would be Bunwari and Gokul, ‘fhe plaintiffs Nos, 2 
and 3 claim these properties by virtue of inheritance from Gokul 
and plaintiffs No. 1 by purchase from the son of Bunwari and also 
from plaintiffs 2 and 3. The defendant No, r's case on the other 
“hand is that he is really the, nearest heir of Nistarini’s Stridhan 


: | Continued on page 6oo.| 
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® 
and the question as regards the relationship is barred by the rule 


of res judicata. 

The Subordinate Judge has put the question in a short way :— 
If defendant No. r is the sister’s son of Harimadhab, then the 
plaintitfs are not entitled to succeed, but if he is found to be the 
son of a female cousin of Hari Madhab then the plaintiffs are 
entitled to succeed, Several issues were raised in the Court below. 
Some of the issues were taken up first for decision by the Subordi- 


` nate Judge who was a different Judge’ from the one who decided 


the case finally. The important question that he decided was the 
question of zes judicata, and in his opinion. the question as to the 
relationship was not ves judicata , because he thought that the deci- 
sion of the Subordinate Judge of 1912 was the decision of a Court 
acting under Act V of 1881 (the Probate and Administration Act) 
and cannot therefore operate as ves judicata in the present suit, The 
judgment with regard to this issue was delivered in April 1923. 
The case then came on for trial on the other issues and the final 
judgment was delivered in June 1924. The Subordinate Judge 
who finally tried the case rightly considered that he was bound 
by the decision on the issue on ves judicata by his predecessor, and 
upon that finding he proceeded to decide the question on the 
evidence as regards the fact of the relationship of the parties to 
Nistarini Dasi and her husband. He came to the conclusion upon 
the evidence that the plaintiffs have succeeded in proving that 
Dwijapada the defendant No, 1 was not Nistarini’s husband’s sister’s 
son, but he was the son of the daughter of Ramdhan, and there- 
fore the plaintiffs were entitled to succeed in their suit, 

The question of res judicata is of great importance in this case. 
The first case that was cited on behalf of the appellants was that of 
Ramnandan Pershad V. Sheoparsan Singh(1). The Subordinate Judge 
in his judgment of April 1925 referred to that case. But he was of 
opinion that on account of the judgment of the Judicial Committee, 
in Sheoparsan Singh v. Ramnandan Singh(2) in that very 
case which was carried up to the Privy Council, the opinion 
of the learned Judges was reduced to a mere obiter dictum. 

The syit was brought for a declaration that a certain 
person was the next reversionary heir with regard to certain 
properties, and it was pleaded by his opponent that the question 
was ves judicata. The High court held that such a suit was main- 

e 
{u) (1910) 11 C. L. j. 623 (630). 
(2 $1916) L. R, 43 I. A. ox (98-99) ; I. L. B. 43 Calc. 694 ; 23 C. L, J. 621. 
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tainable, but the Gucstios was decided in a previous Probate 
proceeding and was therefore ves judicata and dismissed the suit. 
On oppeal to the Privy Council their Lordship held that a suit 
such as that was not maintainable under the provisions of section 42 
of the Specific Relief Act. But with regard to the question of res- 
judicata the pronouncement of their Lordships is very impor- 
tant. They pointed out that the question of resjudicata was nota 
rule of technicality but was based upon’ general principles of law 
which must be given effect to for the purpose of giving finality to 
judicial decisions. If that principle is given.effect to there cannot 
be any doubt that the question now debated in this appeal is 
rvesjudicata by reason of thegdecision of the Subordinate Judge of 
the zoth August 1912 in the Probate proceedings. 

It is contended however on behalf of the respondents that the 
Subordinate Judge was acting in the previous matter as a Court of 
special jurisdiction therefore the judgment delivered in that 
case Cannot operate as ves judicata in the present case. This argu- 
ment is based upon the decision of this court in Lat Mohan 
Das v. Radharaman Saha (1). ‘That case certainly supports the 
contention of the respondents, but the authority of that case has 
been under-mined by the decisions of the Privy Council, and 
particularly the decision in the case of T, B. Ramchandra Rao v. 
A, N. S. Ramchandra Rao (2). Their Lordships at p. 137 of the 
Indian appeals stated :—“‘ How the proceedings were commenced is 
a matter that is not material provided that they were instituted in 
the manner that gave the Court jurisdiction, for they ended in 
a decree made by the High Court and appealable to this Board.” 
In the present case it cannot be disputed that the probate proceed- 
ings were tried in the Court of the Subordinate Judge who had 
‘urisdiction to decide that matter. There was an appeal to this 
Court which affirmed the decision of the Subordinate Judge, and 
the matter might have been carried to a higher Court had the con- 
dition satisfied the provisions of the Civil Procedure Code for its 
being carried to the Judicial Committee. The case of Lalit Mohan 
Das. v. Radharaman Saha (1) cannot now therefore be treated as an 
authority which we are bound to follow. ‘Phe same may be said of 
another case on which the respondentserely, Arunmoyi Dasi v. 
Mokendra Nath Wadadar, (3). In addition to the decision of :the 
Privy Council already cited the following cases, decided by their 


{1} (1911) 15 C. W, N, 1021. e 
(2) (1922) L. R. 49 1. A. 129; I. L. R. 45 Mad. 320 335 C. L. J. 545; 
(3) (1893) I. L. R. 20 Cale. 888, 


Civil. 


1926. 
—w 


Dwijapada Das 
ve 

Kalipada De. 

B, B. Ghose. F. 


602 


Civin 


1926. 
—~ 
Dwijapada Das 
ve 
Kalipada De. 


B. B. Ghose. Fe 





THE CALCUTTA LAW JOURNAL. fVou. XLVI. 


Lordships may also be referred to on the’ qhestion of zesjudicata :— 
Badar Bee v. Habib Merican Noordin (1); Hook v. Adminis- 
trator-General of Bengal (2); Ram Kirpal Shukul v, Mussumuat 
Rup Kuari (3) ; Bani Ram vy. Nanhu Mal (4) ; Moharajadhiraj Sir 
Rameshwar Singh Bahadur v, Hitendra Singh (5): and the 
principles laid down in all these cases have been followed 
ed by the Full Bench decision of the Bombay High? Court in 
Kalyanchand Lalchand v, Sitabai (6); and in Maung Hmat v. 
Maftay (7). \tiappears from all these cases that the real prin- 
ciples is that if a: matter has been fought out in a Court having 
jurisdiction ;to decide that matter, the decision on that matter 
would operate as vesjuditata although the Courts might not be 
the same. Butin the present case it is very difficult to say that 
the Subordinate Judge was not acting as a Civil Court in deciding 


the previous case. Under the provisions of Bengal North Western 


Provinces and Assam Civil Courts Act section 23 sub-section 2 
(d)the District Judge may in certain circumstances transfer this class 
of cases to the Subordinate Judge, and when the Subordinate 
Judge is in seisin of a case of this class he does not cease to be a 
Subordinate Judge who exercises his ordinary jurisdiction. In my 
opinion, therefore, the previous decision of the Subordinate Judge 
of 1912 on the question of the relationship of the defendant No. 1 
with reference to the parties to this suit should be held to operate 
as vesjudicata,as the issue was distinctly raised in the previous 
proceedings as to whether Dwijapada the son of Bhubaneswari was 
the sister’s son of Nistarini’s husband. 

It is however said that if it was ves judicata, that would bar the 
suit of plaintiffs 2 and 3, but it does not debar the plaintiff No. r 
who derived title from Jogesh the son of Bunwari from raising the 


same question as Bunwari was no party in the previous litigation, å 


and that is what the Subordinate Judge has said in his judgment, 
The appellants however point out that Bunwari was a party as 
will appear from the decree of the High Court to which Gokul 
carried his appeal. It is argued on behalf of the appellants that 
if Bunwari was no party to the suit either as applicant or as objector 
it is difficult to imagine, how he could have been made a party in 

(1) (1909) A. C. 623, ° 

(2) (1923) L. R. 48 L A, 187; I. L. R. 48 Calc. 499; 33C. L. J. 405. 

(3) (1883) L. R. ır L A. 37 ; I. L. R. 6 AIl. 259. 

(4) (1884) L. R, 1r I. A. 181. (5) (1924) 40C. L. J. 431. 

(6) (1913) I. L. R. 38 Bom. 309 (330). 

(7) (1923) I. L, R. r Ran. 258. 
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the appeal in this Court where he was described as one of the ob- 
jectors. The decree of the High Court will -be found at page 82 
of the 2nd Part of the Paper book. The point that the respon- 
dents raise is that you do not find the name of Bunwariin the de- 
cree prepared by the trial Court. As there is nothing to show how 
Bunwari was made a party in the appeal this matter seems to have 
been left in some obscurity, From the order of the Subordinate 
Judge in these proceedings‘at (page 50 of the Paperbook, Part IÏ) 
it appears that there were two petitioners and nine objectors, which 
number does not appear in the decree. But at the same time we 
find that Bunwari filed two petitions in the probate case, one 
has been printed at page 40 in which he describes himself as the 
petitioner and his brother Gokul as the opposite party, and there 
is another petition printed.at page 42 in which the cause title 
has been given as Gokul'petitioner and Bunwari opposite party. 
From this it would appear that Bunwari was the opposite party to 
the petition presented by Gokul for Letter of Administration. If 
that is so Bunwari and his ‘heirs would be as much bound by the 
decision in the previous case as the heirs of Gokul. But assuming 
that Bunwari was no party, it is quite clear that Bunwari never 
disputed the relationship of defendant No. 1 to Nistarini as claimed 
by him. There is a kabuliat executed by Bunwari in favour of 
defendant No. x which is marked Ex. A(3) in January 1912, i.e. 
during the pendency of the proceedings for Letters of administra- 
tion. By that kabuliat Bunwari purported to take a lease of certain 
property from the defendant No. 1 admitting the relationship as 
claimed by the defendant No. 1. The Subordinate Judge seems to 
have held that this admission was made by Bunwari for the pur- 
pose of defeating the claim of his brother Gokul because he was in 
dispute with his brother. The Subordinate Judge further seems to 
‘hold that the kabuliat was not a bonafide and valid transaction and 
*the recital in the case cannot operate as an admission of the defen- 
dant’s rights. The kabuliat was obtained by undue influence and 
so forth. No evidence of undue influence has been adduced in this 
case and the Subordinate Judge does not giye any sufficient reason 
why this admission by Bunwari should not,be taken as against him 
and his heir. 

The next thing that requires consideration in this case is 
whether the Subordinate Judge is right in holding upon the eviden- 
ce that the plaintiffs have succeeded if proving their title. The 
Subordinate Judge starts his decision’ with regard to that question 
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who brought a suitin 1913 against defendant No. 1 for possession 
of these very‘properties. In that suit Syama Charan was defeated, 
and because Shyama Charan stated in that suit that the maternal 
grand-father of defendant No. 1 was Ramdhan Dhar that statement 
seems to have been taken as evidence against the defendant No. r. 
In this there cannot be any doubt that the Subordinate Judge is 
clearly wrong. The next two documents which the Subordinate 
Judge:has taken into consideration again are two geneological tables 
filed by Gokul Sundari and Nistarini in 1899 and in 1907. Two 
different persons applied for revocation of the Letters of Adminis- 
tration granted to the ladies. In those proceedings those two ladies 
filed geneological tables in support of their petition that the appli- 
cants for revocation of probate were not entitled to come into 
possession of the properties under the terms of will as the ladies 
had nearer heirs surviving. In those documents the name of 
Dwijapada as husband’s sister’s son of Nistarini does not appear. 
In the petition filed by those ladies they do not profess to give an 
exhaustive list of the heirs of Nistarini, but what they said was 
that they gave certain names as nearer heirs than the petitioners in 
those cases, and they said that there were other heirs too. The 
omission of the name of Dijapada cannot be decisive of the 
question of his not being related as he claims. The absence of his 
name may be explained in many ways. It may be that the ladies 
thought that the husband’s sister’s son was not an heir of Stridhan 
property and they thought that it was only necessary to give the 
names of Nistarini’s husband’s agnates, or it might possibly be due 
to forgetfulness as Dwijapada was not a member of the family 
living in the village. The Subordinate ‘Judge also relied upon 
certain rent decrees and proceedings which do not appear to be at 
all relevant to this enquiry or evidence against the defendant. 


The next question is with regard to the oral evidence. The 
Subordinate Judge states in his judgment in more than one place* 
that the decision of the Subordinate Judge in the probate procee- 
dings was based upon insufficient evidence. He seems to have 
been of opinion that Gokul was avery poor man and for that 
reason he was unable to cite any number of witnesses to prove 
that he was the nearest heir and not Dwijapada. The Subor- 
dinate Judge also comments on the fact that Gokul stupidly pleaded 
in the previous proceedings that Dwijapada was a.person who was 
not known to him and Had no connection with the family, and this 
plea enabled Dijapada to establish the fact of his relationship with 
the family very elsily. These are matters*however which the Subordi- 


Vor. XLVL| digu court, 
e 
nate Judge ought not to have taken into consideration. If a man 
fighting a case fights it on false statements and does not call neces- 
sary evidence to support his own statements, he cannot afterwards 
gain any advantage for those omissions of his. He must be con- 
sidered to be as much bound by the decision as he would have 
been if he put forward a true. case and called all the evidence that 
was available. It does not also appear that Gokul was so very poor, 
because he fought the case up to the High Court. As to the oral 
evidence which has been adduced in this case the Subordinate 
Judge has ‘relied upon the evidence of Monmohini the mother 
of Gokul who gave her evidence in the previous proceeding. The 
Subordinate Judge says that the lady was a very pious lady and her 
evidence that Krishnaprosad had no daughter should be accepted. 
The Subordinate Judge some how or other explained away the fact 
that that lady swore that she did not know who Dijapada was. 
This evidence was not believed by the Subordinate Judge in whose 
Court it was first produced, and Iam unable to believe that she 
was telling a true story when she said that she did not know who 
Dijapada was. She being a member of the family was expected to 
know the son of a daughter of the family, and whether Bhubanes- 
warl was the daughter of Krishna Prosad or of Ramdhon there 
cannot be any doubt that she was telling a false story when she 
said that she did not know Dwijapada, and the only explanation of 
telling this false story appears to be that Bhubaneswari was the 
daughter of Krishna Prosad and not of Ramdhan. That circums- 
tance can only explain the reason why she said that she did not 
know Dwijapada at all. The Subordinate Judge next relied very 
strongly on the evidence of certain other witnesses who were exa- 
mined before him or by commission. The first class of witnesses 
is said to be the neighbours. ‘Those were witnesses Nos. 9 and ro. 
With regard to those neighbours the only thing that can be said is 
that they were cited as a matter of emergency. Witness No. 9 
Khudiram Samanta got summons only the day before he was exa- 
mined that isin April 1924, although the case had been pending 
for nearly three years. The other witness Hemchandra Sarkar also 
got his summons only 7 or 8 days befote he was examined. This 
does not show that the plaintiffs eyer thought that those were 
necessary witnesses who would prove their case. Again their 
evidence also is of no value whatsoever. The witness No. 9 saw 
the lady Bhubaneswari many years ago and there is no reasgn 
whatsoever for his knowing anything about the genealogy of the 
family, The other witness Hemchandra also gays that Bhubanes- 
e 
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Civit. wari was the daughter of Ramdhan, but he says that he had no 
1926. occasion to enquire of the relationship of Ramdhon with Bhuba- 
d 


neswari. This is the class of witnesses who are said to be neigh- 
bours and who knew about the relationship. There is another 
neighbour Hara Sundari Dasi who proved the relationship as alleged 
B. B. Ghose, F9- by the plaintiffs but who says that she never had been to their 
E house and only heard the story of the relationship at the time of 
taking a bath many years ago. The other class of witnesses who 
are said to be relations are also relied on. They are plaintiff’s 
witness Nos. rr and 13. The relationship of witness No. rr is 
rather flimsy. He says that a lady named Nityashosi was the wife 
of an agnatic relation of his. From her he learnt the names of the 
father of Bhubaneswari. This man does not know the name of 
any other daughter of the Dhar family except Bhubaneswari, and 
he does not tell on what occasion he learnt the name ‘of the father 
of Bhubaneswari. Witness No. 13 Debendra Krishna Chandra who 
is said to be a substantial man heard that defendant No. 1 was not 
Harimadhab’s sister’s son from one Lakhimoni, who is said to be 
Dwijapada’s aunt. This man also cannot tell under what circumstan- 
ces he came to hear of the relationship between Dwijapada and 
Harimadhab. He says he did not make any enquiry on the point ; _ 
she, that is Lakhimoni of her own accord said that Dwijapada was 
not Harimadhab’s Bagina, that is sister’s son. The mere state- 
ment of the evidence of these .witnesses shows that they are hardly 
entitled to any credence. The other witnesses who have been 
examined to prove the relationship are men of no substance what- 
soever. 
It appears in this case that the real person who fights for the 
plaintiffs is one Sudhansu Bhusan Pal. It is in evidence that the 
plaintiff No. 1 is his benamdar. The purchase money which is alleg- 
ed to have been paid by plaintiff No. 1 was not actually paid, but the 
money was to be spent for the purpose of this litigation. This case 
had been instituted on the last day of limitation as already stated. 
There is little reason for holding that it is not entirely a speculative 
litigation. If the witnesses who have been examined in this case 
to prove tHe relationship knew anything about the relationship there 
is no reason why Gokul would not have called them when he fought 
out the ‘case 12 years ago. The reason given for not doing so that 
is his poverty is not at all convincing. I have forgotten to mention 
two other persons whom tle Subordinate Judge has believed, that 
is, Nistarini and another lady Jogeswari. This Nistarini is the 
mother of Jogesh the vendor of plaintiff No. 1 and Jogeswari is the 
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widow of Hari, a decedsed brother of Gopal, These ladies would 
naturally support the story of the plaintiff. In one case if Jogesh 
had received any consideration from the plaintiff No. r he would 
have to refund it and Nistarini certainly would support the case of 
Jogesh in any circumstance. Jogeswari also says that by this 
litigation the children of her family would succeed in getting the 
property. That may be the motive why these two ladies would 
support the case of the plaintiffs. It is difficult no doubt to prove 
the geneology of persons who have died more than 50 years ago, 
and the defendant No, 1 therefore probably has not been able to 
give such satisfactory evidence as might have .been expected. But 
defendant No.1 has been in possession of this property as the 
nearest heir of Nistarini for nearly 12 ‘years. The burden on the 
plaintiffs must be very heavy to displace that title, and they have 
certainly not succeeded in doing it. 


On these grounds this appeal must be allowed and the suit 
dismissed with costs in both Courts. 
Panton, J :—I agree. 


ATM.. Appeal allowed, 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Charu Chunder Ghose, Knight, Judge and Sir Philip 
Lindley Buckland Knight, Judge. 


EZRA MEYER AARON COHEN. 
v. g 
* KUMAR DEBENDRA LALL KHAN* 


Landlord and tenant—Covenant to repair by the lessee—Subsequently erected 
buildings—Extent of obligation to repair. 


“ A general covenant to repair includes not merely buildings existing 
when the demise is made, but all those whicy may be erected during the 
term, If, however, the covenant to repair is only one to keep ‘in repair the 
demised premises it applies to those existing at the date of the lease only 
unless the new buildings are made part of the old ones?” Field v. Curnick (1). 


` 
*Appeal from original decree No. 42 of 1927 against the decree passed by 
Mr, Justice Page on the 25th February 1927 in original side suit No. 1673 of 1925: 
(x) (1926) 2 K. B. 374 
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Civi. An Indenture of lease contained the following proviso :— And at all times 
i926 during the said term of years keep the said premises in good and substantial 
w repairs and the same in good and substantial repair deliver up to the lessor, his 


Ezra Meyer Aaron heirs or assigns at the expiration or sooner determination of the said term.” 
Conen Further :—“ And it is hereby agreed and declared by and between the parties 
Kumar Debendra hereto notwithstanding anything thereinbefore contained that the said lessee 
Tall Khan, shall be at liberty to make all necessary additions and alterations to the demised 
premises to improve the buildings with the written consent of the lessor at his 
own cost during the continuance of the said term and all such changes additions 
fittings and fixtures so made shall become and be considered the property of the 
said lessor and the lessee shall have no right to remove the same either before 
or after the expiration of this lease.” New buildings were erected by the lessee 
and they were so constructed that in various portions thereof they were made 
part of the original buildings and in other portions they were so constructed that 

they could be made part of the original building at a moment’s notice. 


Held, that having regard to the terms of the Indenture of lease and also in 
view of facts found in this case, the covenant to repair is in very general terms and 
it would extend to the subsequently erected buildings. 


Appeal by the defendant. 


Suit to recover possession of certain premises upon the breach 
of a covenant to pay rent and a covenant to repair contained in an 
Indenture of lease dated the 3rd August 1906, 


The material facts appear from‘the following judgment of 


` February, 25. Page, J.: This isa suit brought to recover possession of a 
te block of buildings lying at the corner of Wellington Street and 
Dhurrumtolla Street in Calcutta. I shall refer to the buildings 
generally as No, 149-1, Dhurrumtolla Street, the parcels being set 

out in the lease in suit. 


On the 3rd August 1906 the predecessor of the plaintiff let 
the said premises to one Sassoon Ezra .Cohen (through whom the 
defendant claims title) fôr ‘a term of 50 years. The .rent reserved 
was Rs. 416-10-8 payable on the 25th day ofeach month succeed- 
ing the month for which it became due. The lessee covenanted 
inter-alia that he “ will at all times during the said term keep the 
said premises in good and substantial repair, and the same in good 
and substantial repair deliver up to ‘the lessor his heirs or assigns 
at the expiration or soonef determination of the said term”. ‘The 
lessee further covenanted tltat he would repair the said premises 
within two months after a notice in writing of the necessary repairs 
was seryed upon him by „the landlord. No such notice was 
given, but it was conceded by the defendant that the covenant to 
carry out specific repairs after notice was an independent cove- 

7 nant which did, not restrict or affect,the deferdant’s liability 
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under the general covenant to repair, It was further pro- 
vided that “ifthe said monthly rent, Rs, 416-ro-8 or any part 
thereof, shall be in arrear for the space of three months next 
after any of the days whenever the same ought to be paid as 
aforesaid, whether the same shall or shall not have been legally 
demanded, or if there shall be any breach or non-observance by the 
said lessee, his executors, administrators or assigns, o any of the 
covenants hereinbefore on his or their part contained, or on the 
lessee becoming insolvent, then, and in any of the said cases, it 
shall be lawful for the said lessor, his heirs or assigns, at any time 
thereafter, into or upon the said demised premises or any part 
thereof, in the name of the whole to re-enter, and the same to have, 
repossess and enjoy as in his or their former estate, and to hold 
the same free and discharged from the covenants and agreements 
herein contained, and to hold the said lessee liable for all loss and 
damage that may be sustained by the said lessor for such breach of 
covenant on the part of the said lessee,” 


The plaintiff based his cause of action in ejectment upon a 
breach of (x) the covenant to pay rent, (2) the general covenant 
to repair. 

It was conceded by the defendant that before action brought 
he had committed a breach of the covenant to pay rent, and that, 
although on the r6th June the Official Receiver of the High Court 
(who was then in possession of the premises pursuant to a decree 
that had been obtained in a mortgage suit against the defendant) 
sent to the solicitor of the plaintiff a cheque for Rs. 2,500 in pay- 
ment of arrears of rent from August 1924 to January 1925, the 
full rent that was in arrear prior to the filing of the suiton the r7th 
June 1925, was not tendered until the 23rd June r925. The plain- 
tiff refused to accept the rent tendered on thé 16th June rg25 and 
also that tendered on the 23rd June 1925 upon the ground that he 
ehad given notice to the defendant on the 15th June r925 that ithe 
tenancy stood determined, and that he required possession of the 
premises to be delivered to him. 

In these circumstances the defendant admitted that a forfeiture 
of the lease for non-payment of rent had océurred. He seeks relief 
from the forfeiture, however, under section® 114 of the Transfer of 
Property Act of 1882, and he has deposited in Court the amount 
of the rent due up to the date of the written statement that was 
filed on the 4th August 1925, and has offergd to pay interest upon 
the rent in arrear, and the full costs of ¢his suit. He has not for- 

mally paid or tendered to the lessor “at the hearing of the suit” 
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the sum fixed under section rr4, but I will assume for the pur- 


pose of this case that he has brought himself within section 114, 
and that the Court is at liberty to grant the defendant relief accord- 
ing to the terms of that section. 

Now, it is to be observed that under section 114 the Court is 
invested with a discretionary power to grant relief which it may or 
may not exercise in favour of the tenant. Learned Counsel for the 
defendant has urged that if the sum required under the section has 
been paid or tendered to the lessor at the hearing of the suit the 
Court has no discretion in the matter, and must grant- relief to the 
tenant, The old rule in equity is stated concisely by Lord Esher, 
Master of the Rolls, and Rigby, L. J. in Mewdolt v. Bingham (x) 
Lord Esher in that case observed that:—“. . . . . If, at the 
time relief is asked for, the position has been altered, so that relief 
could not be given without causing injury to third parties, I think 
that the case that was cited to us [Stanhope v. Haworth (2)| applies. 
But if, at the time of the application, the position is not altered, so 
that no injustice will be done, I think, if the conditions mentioned in 
the section are complied with, that, according to the settled prac- 
tice in equity, there is no longer a discretion in the Judge, but that 
he ought to make the order. It does not matter whether it is 
called discretionary or not, if the discretion ought always to be 
exercised in one way. If the conditions are complied with, and no 
interests of third parties have intervened, there is no longer any real 
discretion in the matter. - 

And Lord Justice Rigby added that :—“It was the settled prac- 
tice of a Court of Equity to grant relief against forfeiture for non- 


i ; i 
payment of rent on payment of all rentin arrear and costs, Of 


course, the Court was not absolutely bound by its practice where it 
would not do justice, and if some new interest had been created 
before the application, the Court would refuse to interfere. That 


was not done to put the landlord ina better position, but because 
e 


the rights of third parties had intervened”. 

Now, in exercising the discretion with which it is invested under 
section r14 a Court in India is not bound by the practice of the 
Courts of Chancery in Kngland, and Iam not disposed to limit the 
discretion that it possesses. “Those who seek equity must do equity”, 
and I do not think merely because a tenant complies with the con- 
ditions laid down in section 114 that he becomes entitled as of right 
to reli. But, in my opinion, the Courts in India in exercising the 
discretion with which they, are invested under section 114, in the 


(1) (1895) 72 Law Times 852 (853). (2) (1886) 3 Times Law Report 34. 
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absence of any special circumstances should adopt the rule that pre- 
vailed in the old Courts of Chancery, and subject to any equities 
that might have arisen between the date of the forfeiture and the 
application for relief, e. g. Where the landlord during that period 
has relet the premises to other persons or otherwise has dealt with 
them, or where the conduct of the tenant qua tenant has been such 
that it would be unreasonable that the landlord should be compelled 
to keep him asa tenant, the Court, provided the tenant complies 
with the conditions laid down in section 114, ought to exercise its 
discretion in the tenant’s favour, and grant him relief. 


I now proceed to consider the position of the tenant under the 
general covenant to repair into which he has entered. At the time 
when the premises in suit were demised to Sassoon Cohen the pre- 
mises consisted of “all that upper room brickbuilt house and messu- 
age together with the piece or parcel-of land thereunto belonging 
containing by ‘estimation rent-free one bigah be the same a little 
more or less” and situate between the .boundaries thereafter set out 
in the lease. 


After Sassoon Cohen had obtained possession under the lease he 
proceeded to erect the buildings in respect of which it is now con- 
_tended that.a breach of the covenant to repair has been committed 
upon the parcel of land adjoining the two-storeyed brick house. 
The new buildings that were erected facing Dhurrumtolla Street 
were one-storeyej structures contiguous and joined to the original 
house, and I am satisfied from the evidence of Mr. Sassoon Cohen 
that the effect of the additional construction work that he carried out 
on the premises was merely to increase the area of the two-storeyed 
building that was upon the premises at the time when the lease was 
granted. With reference to the additional structures that he erected 
Mr. Cohen was asked certain questions in the course of his 
examination : 
e How long did ittake you toerect this building? 6,7 or 8 
months. i 


The new rooms which you allege you built they are all made 
part of the premises of the two-storeyed buijding ? 

And made a portion of the same premiges? Yes. : 

Mr. Cohen further stated :— 

Did you have to bond these new buildings on to, Me old 
building? Yes, * 

You made them part of the building ? I joined them together. 
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: . 
cies After you completed the building, the buildings became one 
1927. whole building? Yes, the front portion. f 
Ezra Meyer Aaron Now, the general rule of law with respect to the constructions of 
pie 


covenants to repair is that where the covenant to repair is in general 


Ve 
Kumar Debendra terms to keep the premises in repair the covenant will attach to new 


Lal: Khan. Hee E ee 
— buildings that subsequently are erected upon the demised premises 
P age, Fe during the currency ofthe term. On the other hand, where the 


covenant to repair refers to certain specific property that is demised, 
sach as “the said buildings” or “the said houses”, unless the addi- 
tional buildings in fact became part of the specific buildings that the 
tenant ċovenanted to repair, the covenant will not extend to such 
new and separate erections. (Doe d. Worcester Trustees v, Row- 
lands (1), Cornish v. Cleife (2), Smith v. Mills (3). 


Upon the evidence in this case I am clearly of opinion that the 
new buildings fall within the ambit of the covenant to repair, both 
because of the general terms in which the covenant is couched, and 
also because, even if the covenant to repair was restricted to the 
upper room brick built house, the additional building was an addi- 
tion to and became part of the building that was specifically demised, 
and to which the covenant to repair attached, Whether or not 
covenant to repair extends to any particular property depends upon 
the terms of the covenant and the facts proved in the case under 
consideration. Notwithstanding the general terms of the covenant 
to repair learned Counsel for the defendant however has contended 

' that upon a true construction of the lease the additional erections 
were not within the covenant to repair; and in support 
of his argument he relied upon the provisions in the lease 
that gave permission to the tenant to make such additions and 
al terations to the demised premises, 


In my opinion, the provisions in the lease to which he refers 
were not introduced for the purpose for which he cited them, Ifa 
tenant makes additions to and improvements upon the premises it* 
is provided under section 108 of the Transfer of Property Act that 

° he is entitled to remove them during the currency of the term, In 
my opinion, the special ¿provisions introduced into this lease with 
respect to the additions ang alterations which.the tenant was at 
liberty to make to the premises were inserted for two purposes : (1) 
in order to avoid the provisions of section 108 of the Transfer of 


G) (1840) 9 C & P. 734° (2) (1864}3 H & C 446, 


š (3). (1899) 16 Times Law Reports 59. 
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Property Act, and (2) "in order that it should not be open to the 
defendant, in the event of some part of any additional premises that 
he might erect being destroyed in the manner set out in the lease 
to escape a proportionate payment of rent so long as the additional 
structures were not rebuilt or repaired. In my opinion, therefore, 
the. general covenant to repair extended to the whole of the block 
including the additions thereto carried out by Sassoon Cohen. 

The issue, therefore, that remains to be considered is one of 
fact : did the defendants at all times during the term keep the pre- 
mises in good and substantial repair ? Now, the test as to whether 
any particular renovation amounts to repair or not in my opinion 
s “ whether the act to be done is one which in substance is the 
renewal or replacement of defective parts, or the renewal or replace- 
ment of substantially the whole” (per Buckley, L. J. in Luszott 

Wakely (1). See also Anstruther Gough-Colthorpe v. McOscar (2). 

Upon this question of fact, whereas the plaintiff called two 
expert engineers and two of the sub-tenants .of the defendant, the 
defendant elected to call no evidence at all. I will assume for the 
purpose in hand that no substantial failure to repair the original 
two-storeyed' building was proved, but I am satisfied that there 
was a failure to keep the premises as a whole in good and substan- 
tial repair, and grievous neglect on behalf of the defendant to com- 
ply with the terms of the covenant to repair, Mr. Shrosbree, who 
was called as an expert to prove the present condition of premises, 
stated that the outer walls of the premises facing Dhurrumtolla 
Street are bulging in a dangerous fashion, and he attributed the 
dangerous condition into which these premises have fallen to the 
failure of the defendant during the last 5 to to years to prevent the 
rains in the monsoon from percolating through the roof and causing 
the T-irons, which are used to support the, structure, as well as the 
beams and brickwork of the building, to deteriorate. Mr. Shros- 
bree’s evidence was corroborated by the evidence that was given 
by the two sub-tenants one a doctor, the other a shopkeeper-who 
occupy different parts of the premises facing Dhurrumtolla Street. 
The doctor who couched his complaints in fanciful and farfetched 
language nevertheless appeared to me to be a witness of truth, and 
he stated that there were cracks in the wall, and that} until quite 
recently, no colour-washing had been done to the interior of his 
room or to the beams that held the roof, and that from time to 
time owing to the bad condition into which the rodMhad been 
allowed to fall water percolated in such quantities into’ his room 
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Civi that sometimes there was as much as half an inch of water stand- 
1927. ing upon the floor : making it extremely dificult, if not impossible, 
ura Meyer Aaron fOY him to carry on his business in the dispensary. 


Cohen. The shopkeeper stated that the premises that he occupied were 


Kumar Debendra in a seriously dilapidated con lition, an4 that in 1924 the Corpora- 
Lall Khaa. tion affixed 01 the premises in his possession a notice that certain 
Page, F. repairs ‘must be ‘effected within seven days or legal proceedings 
= would be taken against the owner and occupier of the premises 
under the Calcutta Municipal Act. This witness’s evidence was not 
challenged, and if I accept it as in circumstances I am disposed to 
do he also Scorroborated the view expressed by Mr. Shrosbree. 
Another expert witnesss was called, Mr. Sircar, an engineer. 
He had been instructed in May t925, (shortly before these proceed- 
ings were commenced) to visit the locale, and to report as to the 
condition in which he found the premises. He stated that he visit- 
‘ ed the premises at the end of May 1925, although he sent his 
report to the plaintiff in September 1925. He found, among other 
defects, that the roof of the north veranda of the main building 
showed signs of roof-leakage, and that there was a very bad crack in’ 
the wallon the south-west corner of the building. He stated in 
his evidence that although he did not then form the opinion that 
there was any other serious crack in the walls of the buildings, he 
had noticed other cracks which he detailed in the course of his 
evidence, and he stated with respect to some of them that when 
he visited: the premises in January of this year, these cracks, 
(although then superficially filled in), were wider than they 
were in May 1925, and that no real attempt had been made 
to repair them, He further stated that he found the roof 
in some parts stained in such a manner that ‘it appeared to 
him that there was serioug leakage, and generally he formed the 
opinion that the premises had not been kept in substantial repair, 
The defendant elected to call no evidence in rebuttal, and as the 
result of the evidence adduced I am disposed to accept the some- 
what picturesque mode in which Mr. Shrosbree depicted the state 
° of the premises by saying that “they were starved,” by which he 
meant, and I find, that for.years they have not been kept in such 
repair as would comply with the conditions of the covenant to repair 
contained in the lease. . 

Under the circumstances, in my opinion, there was such a 
breach ofthe general covenant to repair as entitled the plaintiff to 
the relief ‘which he claims, dnd there will be a decree in his favour. 
There will be a declaration that the lease has been determined, 
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There will be a decree for possession. There will be a decree for 
arrears of rent upto the date when the lease was determined, 
that is the tsth June 1925, and thereafter until possession is given 
a decree for mesne profits at the rate at which rent is payable 
and costs on Scale No. 2. 

Against this decision the defendant appealed. 

Mr, N. Strcar and Mr. A. K. Roy for the Appellant. 

Sir B. C, Mitter, Mr. A. N. Chowdhury and Dr. S. C. Roy for 
the Respondent. 

The judgment of the Court was as follows. 

Ghose, J :—This is an appeal against a judgment and decree 
passed and made by my learned brother Mr, Justice Page on the 
25th February 1927 in an action by the plaintiff to recover posses- 
sion of a block of buildings lying at the corner of Wellington Street 
and Dhurrumtolla Street. The plaintiff based his cause of action 
for recovery of of possession of the premises upon the breach of 
(1) a covenant to pay rent and (2) a covenant to repair contained 
in the Indenture of lease dated the 3rd August 1906. As regards 
the covenant to pay rent, it appears that, before the suit came on 
for hearing, the defendant who is the assignee of the original lessee 
had deposited in Court the amount of rent due by and from him 
to the lessor. Mr. Justice Page came to the conclusion that in these 
circumstances, the Court was entitled to exercise its powers 
under section 114 of the Transfer of Property Act and give the 
necessary relief to the tenant. On the question whether there had 
or had not been a breach of the covenant to repair Mr. Justice 
Page came to the conclusion that, so far as the demised premises 
were concerned, there had been no breach of the covenant to repair 
but that, in respect of certain buildings which were erected after 
the date of the Indenture of lease and’ which buildings had 
been so constructed that they, in his opinion, formed part of the 
demised premises, there had been a breach of the covenant to 
repair, and accordingly he passed a decree in ejectment in favour 
of the lessor, 


On appeal before us it has been contended that the additional 
buildings referred to in the judgment of Mr. Justice Page and which 
were subsequently erected on a part of the demised premises which 
was then vacant land, did not form part of the two stotied house 
as it stood at the date of the Indenture of lease but wefw entirely 
separate : buildings having no connectiom with the original builds 
ings and that therefore, the covenant*to repair did not extend to 
the new erections, and agcordingly there had been_ no breach of 
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the covenant to repair, and ia the circumstances no decree for 
ejectment should have been made in favour of the lessor. 
Apart from what is contained in the said Indenture of lease 
Mr, Justice Page relied in support of his finding that the new 
erections had been and were made part of the original build- 
ings, upon the evidence of the original lessee Sassoon J. Cohen 
wherein he stated that‘the new buildings were joined on to the origi- 
nal buildings and made a portion of the same so that the buildings 
ie. the original buildings and the subsequent erections became 
thereafter one whole building. The expression “ joined on to the 
old buildings” is somewhat misleading and it does not convey with 
any degree of precision what exactly became the state of things 
after the new buildings had been erected. In these circumstan- 
ces, Sir Benode Mitter for the respondent and Mr. Sarkar for the 
appellant invited us to go down to the spot and see for ourselves 
the state of things and appreciate the evidence on record on the 
question whether or not the old buildings were joined on to the 
new buildings in such a manner that the new ‘buildings became 
part of the old buildings, or whether the new buildings were 
separate by themselves having no sort of connection whatsoever 
with the original buildings. Having regard to the evidence to 
which our attention was drawn and having regard to the difficulty 
which we experience in understanding and appreciating the evi- 
dence on record, we thought it proper to accept the invitation and 
to go down to the spot anq see for ourselves the state of things for 
the purpose of understanding and appreciating the evidence. Having 
seen the premises as they stand now, I have no difficulty 
in understanding the evidence of S. J. Cohen and I have no hesita- 
tion whatsoever in saying that on the evidence on record the new 
buildings were so constructed that in various portions thereof they 
were made part of the original buillings and in other portions 
they were so constructed that they could be made part of the 
original buildings ata moment’s notice. The beams supporting 
the roof of the new one storied building had been intro- 
duced into the walls of the original building and the roof of 
the new buijdings is used a$ a terrace by the occupants of the first 
floor of the original building.* In these circumstances it is difficult 
to resist the conclusion that the new buildings were so constructed 
as to form part of the original buildings and that they have been 
treated ever since as parts pf the original buildings, Therefore, 
on the question of fact bearing on this issue, I am in entire agree- 
ment with Mr. Justice Page in holding that the new buildings 
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could not be treated ag separate by themselves but were, in fact Civin, 
and in truth made part of the original buildings. 1927. 

Now the question arises whether the covenant to repair contain- nea 

g Ezra Meyer Aaron 
ed in the Indenture of lease extented to such new erections. It has Cohen 

: ; ve 

already been stated above that Mr. Justice Page did not find that Kumar Debendra 
there could be any reasonable complaint on account of the breach Lall Khan. 


of the covenant to repair so far as the original buildings were con- ©, ©. Ghose, 5. 
cerned. The only question that arises therefore is whether the sd 
covenant to repair extended to such new erections, It is unnecessary 
in my opinion, to go through the cases on the subject from 1683 down- 
wards, The cases are all collectedin a very concise form on pages 325 
and 326 of Vol. 3x of the English and Empire Digest and it would be 
sufficient for our purpose if we refer for the enunciation of the 
law on the subject to the last case bearing on it namely, the case of 
Field v. Curnick (1). In that case it appears that bya lease dated 
1837 the lessors demise to the lessee for 99 years a piece of ground 
“ together with the messuages or tenements and all other erections 
and buildings which at any time thereafter during the said term 
should be built on the same piece of ground or any part there- 
of” and the lessee covenanted to build on the lands demised two 
good and substantial brick messuages or tenements, and to repair 
and keep repaired “ the said premises.” he lessee built six 
houses as to which it was impossible to say which two were actually 
completed first. In that state of things the learned Judge came to 
the conclusion on the evidence on record that the six houses were 
built simultaneously and finished at the same time. He further 
held that the covenant to repair extended not only to the two houges 
which the lessee covenanted to build but to ali the six houses. 
Justice Sankey then observed as follows :— “In my 
view, the law is as follows: If a lessor demises a house and 
there is an express covenant to repair, the lessee is of course bound . 
by it. If, on the other hand, the lessor demises a piece of land and 
there is an express covenant by the lessee to repair any houses subse- 
quently erected thereon, equally the lessee is bound by it. Further 
a general covenant to repair includes not merely buildings existing 
when the demise is made, but all those which may be erected during 
the term: see Cornish v. Cleife (2) ande Foa on Landlord and 
‘Tenant, 6th Edition, p. 248. If, however, the covenant to repair is 
only one to keep in repair the demise.! premises, it applies to those 
existing at the date of the lease only unless the new pagsings are 
made part of the old ones.” 


eo . ° 
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Now in this case the Indenture of lease contained the following 
proviso :—“And at all times during the said‘term of years keep the 
said premises in good and substantial repair and the same in good 
and substantial repair deliver up to the lessor his heirs or assigns at 
the expiration or sooner determination of the said term”, Further : 
“And it is hereby agreed and declared by and between the parties 
hereto notwithstanding anything thereinbefore contained that the 
said lessee shall be at liberty to make all necessary additions and 
alterations to the demised premises to improve the buildings with 
the written consent of the lessor at his own costs during the continu- 
ance of the said term and all such changes additions fittings and 
fixtures so made shall become and be considered the property of the 
said lessor and the lessee shall have no right to remove the same 
either before or after the expiration of this lease”, 

Having regard to the terms of the Indenture of lease in the pre- 
sent case, there is no doubt that the covenant to repair is in very 
general terms and it would in my opinion extend to the subsequently 
erected buildings. But, even if it be held that the covenant to repair 
does not extend to the subsequently erected buildings, in this case 
there could not be much doubt onthe evidence that the new build- 
ings were, in fact, additions to and had become part of the two 
storied buildings which were originally demised and that, therefore, 
the covenant to repair would extend to the subsequently erected 
buildings. It follows, therefore, that the finding of Mr. Justice Page 
on the evidence on record that the covenant to repair extended to 
the ‘newly erected buildings is one that cannot be seriously quarrelled 
with and that the appeal so far as it relates to that point must 
fail. 

A small point has bee taken that there is internal evidence in 
the Indenture of lease that the covenant to repair is restricted to 
what is clescribe.| as the demise l buildings, that is, the original 
buildings as they stood at the time of the grant of the lease. The 
argument is as follows :—It is said that the landlord is under no 
obligation to restore any portion of the subsequently erected build- 
ings if and when they are destroyed by reason of the causes specified 
in the Indenture of lease, whereas if any portion of the original 
building is destroye1 by any of the said causes the landlord is under 
an obligation to repair. In. the second place it is stated that no. 
additional rent was payable by reason of the erection of the subse- 
quently erected buildings. So far as the last point is concerned, it 
may be s@fted that the lessee was under no obligation to erect new 
buildings. But if he did eréct additional buildings with the consent 
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of the lessor, they were to be considered the property of the lessor Civit. 
and the lessee would have no right to remove the same before or 1927. 
after the expiration of t ; ; i i m 
i p hi i he lease As Mr Justice Page points out, prea, tele eae 
the special provisions introduced into the lease with respect to the Cohen 
ay : . ; 
additions and alterations were inserted for two reasons, first, in order Kumar Debendra 


to get out of the provisions of section 108 of the Transfer of Pro- Lall Khan. 
perty Act, and, secondly, in order that it should not be open to the © C, Ghose, F. 
defendant in the event of some part of the additional premises that me 
he might erect being destroyed in the manner set out in the lease to 
escape proportionate payment of rent so long as the additional struc- 
tures were not rebuilt or repaired. Ithink, therefore, that the 
appellant cannot derive any comfort whatsoever from the provisions 
in the lease last referred to. 

There is still a further small point to be noticed. Itis stated 
that at the time when the lease was executed a sum of Rs. 2500 was 
deposited with the lessor for the due fulfilment of the terms of the 
lease. The lease having now come to an end, the appellant urges 
that he should be given credit for this sumin calculating the j 
amount ultimately payable to the lessor, Sir Benode Mitter on 
behalf of the respondent states that there has been no question at 
any time that the appellant is entitled to the credit of the said sum 
and he is willing that in the accounts when they are taken credit 
should be given to the appellant for the said sum of Rs. 2500. 

The result, therefore, is that the appeal fails on all the points f 
which the learned Counsel for the appellant has taken and it must 
stand dismissed with costs subject to credit being given to the 
defendant for Rs. 2500 as stated above. 


Buekland, J :—I agree. I only desire to adda few words with 
regard to the principal question of fact which has been argued on 
this appeal ; that is, as to whether or not the state of the premises is 
such that the general covenant to repair applies to the additional 
premises. The evidence on that point has been quoted in extenso 
by the- learnel Judge in his judgment. What has to be proved is 
expressed in the passage which my learned brother has referred to in 
the judgment of Mr. Justice Sankey in the case of Field v. 
Curnick (1), Itis necessary to establish that the new buildings 
are made part of the old ones. ° 3 

The evidence has not been read to use but we have been inform- 
ed by learned Counsel for the appellant that the passages quoted in 
the judgment of Mr. Justice Page are all the evidence on the point 
and he has also informed us that no evidence was given on behalf of 
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the plaintiff on this point and that the answeyzs on which the plai tiff 
telied' were elicited in the cross-examination of thé witness for the 
defendant. On two occasions, this witness, Sasoon Jacob Cohen was 
asked whether or not the new rooms were made part of the premises 
of the two-storeyed building and to each question, his answer was 
that they were joined. He did not accept the questions in the form 
in which they were putand he expressed his answerin different 
words. In consequence, I felt considerable difficulty in knowing 
what the witness meant by using the word “joined”. A horse is 
joined to a cart, but nobody suggests that the horse becomes a part 
of the cart. The word “joined” is not necessarily, therefore, conclu- 
sive on the point and I was very glad to welcome the invitation of 
learned Counsel on both sides that we should go and see the build- 
lirigs for ourselves. We have done so and, having seen the buildings, 
what I have observed with my own eyes has enabled me to under- 
stand the witness’s evidence. I am satisfied that when the witness 
Cohen used the word “joined”, he referred to conditions and a state 
of facts which brings the matter within the passage in the judgment 
of Mr, Justice Sankey to which I have referred. The view which I 
have had of the premises has enabled me to understand what the 
witness meant and his evidence, therefore, in my judgment, supports ` 
the finding beyond all question. I concur in the order to be made 
in this appeal, , 
Dutt ad Sen : Solicitors for the Appellant. 
J. K. Sircar ; Solicitor for the Respondent. 
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Abatement of appeal, order for—Time, ‘when commences to run—Execution 
of decree—Limitation Act, Sch. I. Art, 182 (2) ; see Limitation 
Abwab— Bengal Tenancy Act (VIL of 1885) Sees. 3 (5); 74— Written lease— 
Bhet of two he-goats over and above the cash rent or value thereof, 

if an abwab—‘actual rent, meaning of. 


A kabuliyat provided : ‘‘ We take a settlement of 9 drones 3 kanis of land, 
the total area. The total jama including the price of dketis fixed at 
Rs. 106-1-6", and then after reciting other matters it proceeded, 
“ The rent will run at the rate of Rs, 72 for the 6 drones of land situate 
within the £afi, the rate of rent being assessed at 12 per drone and 
the rent of 3 drones 3 kanis of land situate outside the każi is assessed at 
Rs, 2-8-0 at the rate of RS..8 per drone. In addition we shall be bound 


to deliver two he goate at the time of the Dussera Puja; in default 


we shall pay Rs. 2-8 annas price thereof etc :” 

- Held, on the construction of the kabuliat that the two he-goats or the sum 
of Rs. 2-8 as the price thereof was intended by the parties to be part 
of the total rent of Rs. 1o6-1-6p. made up of Rs. 97-8 as. in cash, two 


he goats or their price Rs, 2-8.as and Rs, 6-146 pies as cesses:and .. 


as such the same is not an abwab. _ 

` Per Mukerji, F: Tnall cases -about illegal cesses, the question primarily 
turns about the meaning of the word ‘actual rent’ used in section 74, 
Bengal Tenancy Act. ° ~o 


Per Cammiade, F: . In each case it has to be- determined whether or not ` 


the item called`in question as an abwab is covered ‘by the definition 
of the term rent as given in section 3 sub-section (5), Bengal Tenancy 
Act. To put it in other words, it must be found that that item is part 
of the consideration agreed to be paid or deiivered by the tenant for 
the use and occupation of the land, provided that such consideration is 
lawful. The consideration may be wholly monetary of wholly one in 
kind or it may be partly in money and partly in kind. The Statute 


does not restrict consideration in kind to grain or other produce of the © 


soil. He-goats may form part of the consideration. Te payments in 
money or the deliveries in kind at which the law strikes are such as are 
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Abwab—(Conid.). 
not payable or deliverable under the terms of.the contract between the 
landlord and the tenant. 
Real abwabs are payments or deliveries sometimes fixed and customary and 
sometimes arbitrary and uncertain which were not agreed upon between 
the parties as consideration for the use and occupation of the land, 
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—— IV (Bom.) of 1890, Secs. 25, 25A, 26, 79 ise sas 

Actions i in ejectment --Who may be impleaded as defendants ; see Ejectment 
suit for wee he vex ste 


Admissibility in evidence—I/ndian Registration Act (XVII of 1908), 
Sec. 17~Document purporting to assign mortgagor's right and interest 
in the immoveable property under mortgage, not registered. 


A document executed by the mortgagor in favour of the mortgagee purport- 
ing to assign all his right and interest in the immoveable property valued 
less than Rs, loo subject to the mortgage in consideration of the mort- 
gagee foregoing his right to recover the mortgage debt and the interest 
thereon which amounted to more than Rs, reo requires registration under 
section 17 of the Registration Act. The absence of registration of such 
document makes it inadmissible in evidence. Barsik Magdi Mandal 
v Gurudas Pal be on = ae 


Admission of accused’s brother in an8ther case that the house was a common, 


573 


624 THE CALCUTTA LAW JOURNAL. (Von. XLVI. 














° 
PAGE. 
Admission—(Contd.). 
gaming-house, if can be used against the accused ; see Gaming 
house 186° 
Adoption, suit to declare invalidity of~Knowledge o! of aira adoption for 
over 6 years ; see Limitation . 3 280 
Adverse possession of fishery right, SGempütation of ‘period -Possesion of ` 
mortgagee in possession, if can be tacked ; see Limitation ... ven 322 
—~-—— possession of fishery right in public navigable river, how made out ; 
see Limitation... Se ae ons at vos 322 
| caer possession of quarries ~Limitation—Time, sianie of; see 
Putni... og s ase cna we 307 
Advocate, privilege of, in respect of yasstioni asked in crots-sxamination 3 3 
see Defamation ie fs se “ to 227 
——~ — ~ in cross-examination, imputes on the character and position in life — 
of a witness ; see Defamation + 227 
Advocate’s privilege and responsibility as to o askiäg qunstions ‘nipating the l 
character or position in life of a witness ; see Defamation .. 227 
Agreement, that plaintiff will be bound by statement by défendant i in a” 
presence of family Diety—Dicty, if to be actually invoked ; see Oath... 13 
Agreement by which remaining brokers, major and minor, giving up their 
rights to property in favour of the eldest and acknowledging right of 
primogeniture, if creates any interest in his favour ; see Putni ai . 307 
Alienation by Hindu widow—Necessity for small part of consideration not 
established ; see Hindu Law au). 48 eee see re 291 
~~ by Hindu widow in excess is her poweis, effect of ; see Hindu , 
Law ove see = 267 
Amendment of plaint—Amendment vinlattig "ight of defendant ; see 
Putni Sale... = 7 K ; ne 51 
—— —-of plaint—Suit for dedaration of title and eataa of 
possession ; see Putni Sale ` sea a “ts 5i 
*. - Ancillary provision for maintenance of settlor and his depen- i 
dants ; see Wakf on “se oe 7, 188 


Appeal—Delay in filing —Limitation Age Ux of 1908), Sec. Suficient 
cause— Mistake of pleader. 
When an appeal is filed out of time, the only question a judge has to decide 
is whether or not the appellant has shown reasonable cause within the 
meaning of section 5 of the Limitation Act. 


It amounts to sufficient cause within the meaning ‘of section 5 of the 
Limitation Act, if the pleader for the appellant was under wrong ` 
apprehension about the date on which the appeal was to be filed and 
gave mistaken advice to his client. 9 


The appellant cannot be blanied for accelerating the filing of “the appeal. 
Promatha Nath Mukherjee A Bhabataran Ganguly .. ss 257 
~ — Order assessing valuation of property —Order of the Fudge of Small 
Cause Court—Order of the executive oficer S Corporation, an adminis- Lae 
° trative order ~Calcutta Municipal Act (ili B.C. of 1923), Secs. 127 to 


Vou. XEVI.] , INDEX OF CASES, 


Appeal— (Conid.). 
138, 142 (5)—Civil Procedure Code (Act V of 1908), s Seca 100—Burden 
of proof Rent— Best evidence. 


An appeal against an order of assessment of annual value of the assessee’s 
property by the Executive officer of the Corporation, pursuant to the 
powers with which he is invested under section 127 to 138 of the 
Calcutta Municipal Act, to the Court of Small Causes, is against an 
executive order and not against a decree. An appeal lies to the High 
Court under section 142 (3) of the Calcutta Municipal Act to the High 
Court from the order of the Small Cause Court Judge. This is not a 
second appeal within the ambit of section too ofthe Code of Civil 
Procedure, and in such an appeal, it is open to the High Court to 
reconsider the findings of fact arrived at by the Court of Small 
Causes. 


The onus lies upon the asseasee appellant in the Small Cause Court, to 
rebut the correctness of the valuation arrived at by the Executive officer 
of the Corporation, 


The best evidence of what reasonably might be expected to be obtained 
as rent for premises at any particular period, is the rent what was 
actually paid or payable, although that evidence is not conclusive of the 
matter. 

Per Page, $: Semble : Assuming that section 100 of the Code of Civil 
Procedure is applicable, such appeal does not come within the ambit of 
that section, as the order passed by the Court of Smal] Causes is not an 
appeal from an order passed by a judicial officer, the order being passed 
in an administrative and not in a judicial capacity. Corporation of 
Calcutta v. Sheikh Keamuddin 


— —— Small Cause Court suit—Suit for price of trees cut by tenant—Provin- 
cial Small Cause Courts Act (1X of 1887), Schedule I, Art. 35 Cl. (iij— 
Small Cause Court suit tried by @ Munsiff vested with the powers of a 
Small Cause Court Fudge in his ordinary jurisdiction—Appellate 
decree passed without jurisdiction. | 


. A suit by landlord for price of trees cut by tenant without having any 
right to do so and without the permission of the landlord, is not exclu- 
ded, from the cognisance of the Court of Small Causes under the 
provision of Art. 35 cl (ii) Schedule H of the Provincial Small Cause 
Courts Act. 


The fact that such a suit which was valued at less than Rs. 100 was tried 
by a Mumsiff vested with the powers of a Small Cause Court Judge to 
try suits up to the value of Rs. 10e, in his ordinary jurisdiction, did not 

- take away the prohibition of an appeal. contained in the Small Cause 
Courts Act, and hénce no appeal lay from his decision. Radha Ballab 
Guha v. Panchkari Sil ... i 

——~——, if competent—Sister of al&ged iunatic not served with ,notice 
under Sec. 40 Indian Lunacy Act, applying to set aside the finding as 


= . 


625 
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260 


552 
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. 
Appeal— (Contd). 
to lunacy and subsequent proceeding—Application rejected; see 
Inquisition... : eos te 


et, If LiesSmall Grader c ourt suit tried by Munsift vested with Small 


Cause Court powers in his ordinary jurisdiction—Appellate decree 
passed without jurisdiction ; see Appeal 


~ ——, if maintainable—Appeal against order under O. 21 R. go, Code 
of Civil Procedure (Act V of 1908)—Setting aside of sale both under 
O. 21 R. 90, Code of Civil Procedure and section 173, Bengal Tenancy 
Act (VIII of 1885). 


Where an application for setting aside an execution sale was made on two 
grounds, first, on the ground under provisions of section 173 Bengal 
Tenancy Act and secondly, under O. 21 R. g0 of the Code of Civil 
Procedure and the sale was set aside under the provisions of both, an 
appeal against the order so far as it purports to be under O. aX R. 90 
of Code of Civil Procedure, is not entertainable, as the appellate Court 
cannot give any relief to the appellant, although the order under O. 21, 
R. 90 might be erroneous. Durga Charan Sarkar v. Bishnupada 
Sana = ee oe ote in ose 


Appeal against an order of Small Cause Court Judge regarding assessment 
of annual value of assessee’s property—High Court, if can consider 
findings of fact—Civil Procedure Code, Sec. 100; see Appeal á 

against order under O, 21 R, 90, Civil Procedure Code—Sale set 

aside both under O. 21 R, g0 C. P, C. and Sec, 173 Bengal Tenancy 

Act ; see Appeal, if maintainable oo 

from Order of Civil Court making complaint iodé Sec, 476 Criminal 

Procedure Code, when to be presented—Limitation Act, Sch, 1. Art, 

155 ; see Sanction . e one 

to higher Court, “against the dea of the Civil Gairin 
under Sec. 476 Criminal Procedure Code—Proper course to follow ; 
see Sanction ons 

Appellate Court, if and when can [give otkér alternative relief Alternative 
prayer in plaint—One relief refused *by primary Court ; see Court of 











Appeal, power of one ove 
e Court, if can interfere with discretion judicially exercised by 
primary Court ; see Proceedings, .stay of es eae 


Arbitration—Arbitrator’s conclusions in point of law or of fact, bind parties 
submitting to arbitration ; see Award Sek 
Arbitrator, if guilty of judicial misconduct-—Arbitrator making mistake of 





law visible on the fac& of award ; see Award —... on 

- Arbitrator guilty of judicial misconduct—Error® of law, how collected ; see 
Award: ia v on “i ses 

~— making mistake of law visible on the fics of award, guilty of 
judicial misconduct see Award on ae ove tn 
Arbitrator’s eonclusions‘in point of law or of fact; bind parties submitting 
to arbitration ; see Award om ase “a ar 

e 
e ° 


PAGE. 


197 


552 


260 


172 


40 


40 
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Arms Act, Sec. 29—Criminal proceedings, when ee 


charge in office diary or preparing charge sheet ; see Sanction a 

Assessment—Calcutta Municipal Act (HI B. C. of 1923), Secs. £27, 131 
(1)—-Holding can reasonably be let—Standard rent—Calcutta Rent 
Act (TII B. C, of 1920), Secs. 7, 26—Corporation, if can increase the 
assessment above the standard rent. 

Per Curiam (Roy, F dissentiente): The Corporation of Calcutta, in 
assessing certain premises under section 131 sub-section (1} of the 
Caleutta Municipal Act in 1924 when the Calcutta Rent Act of 1920 
was in force, were not competent to increase the assessment above the 
rent at which the premises were let on 1st November, 1918 and which 
under section 2 sub-section (f) clause (1) of the Calcutta Rent Act of 
I920 was the standard rent of those premises. i 

Per Rankin C. F., Buckland and Cammiade, $F: The annual value 
for the purpose of section 127 of the Calcutta Municipal Act is to be 
computed on the basis of what the building can reasonably be expected 
to let at from year to year. When one is enquiring at what figure it 
can reasonably be expected that the building should be let out from 
year to year it is very good evidence, in most cases probably the best 


evidence, to show what, in fact, tenants—presumably reasonable people i 


—are paying and are willing to pay, Ifthe tenant of a house is paying 
a certain rent and this arrangement is an ordinary business arrangement 
with which he is content then, at all events it is reasonably clear, that 
that building can be expected reasonably to fetch that amount of rent 
per year, 

Per Curiam (Roy, F dissentiente) : The ‘words on the ground of the 
increase of value’ in section 26 of the Calcutta Rent Act save only such 
assessments as are made on alterations and improvements and the like. 

Per Rankin C. F., Buckland and Cammiade, $F: Section 7 of the 
Calcutta Rent Act is applicable where there has been an increase in the 
percentage or in the number of annas in the rupee which have to be 
paid by way of rate upon the figure of the assessment. 

Per Mukerji and Roy $$: The respondent was the owner of certain 
premises, which was a plot of land with a tile-roofed structure consisting 
of 14 rooms, He let it out to A ata rent of Rs. 32 per month. A sub- 
let some of the rooms to different persons keeping one room vacant and 
the rest for herself. Under the previous valuation which obtained until 
1924 it was decided that the annual value was Rs. 28a month. That 
was the rent which it was then decided might reasonably be expected to 
be got from tenants. At the six-yearly assessment under section 131 
sub-section (1) of the Calcutta Municipal Act the officers of the 
Corporation calculated the rent on the basis of that paid by the sub- 
tenants and what A ought to pay for the rooms that were occupied by A, 
as well as for the room kept vacant. This came Mpeto Rs. 51-4as. 
Making certain deductions the anneal value was fixed .at Rs. 393 as 
against Rs. 261 which was the annual value assessed in 1918, There 
was no alteration or improvement in the building. 
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Assessment— (Coztd:). ` d ` S 
Held, that the assessment of the premises could not be made above Rs, 28 
the standard rent and the annual value for assessment should be 
Rs. 295-10-sp. Corporation of Calcutta v. Ashutosh De “is 535 
m —-—— of annual value of assessee’s property by the Officer of 


Corporation, order of, nature of ; see Appeal... he wi 260 
Award—Bad on face of it~—Error in law—Contract i acai into 
award. 


Parties who submit their disputes to arbitration are bound by the ` 
arbitrator’s conclusions in point of law or of fact, f 


An arbitrator i is guilty of judicial misconduct if he makes a mistake of law 
visible on the face of his award. 


But the error in law. must be distinctly collected from the face of the 
award or from some document incorporated into the award, 


Where an award recites a contract, but only for a particular purpose, 
namely, to earmark the disputes referred to arbitration, the contract does ` 
not thereby become a‘document forming part of ‘the award. The firm 





of Saha Mahomed Umer Dossal v. Seth Nathoomal Kessamal .:. 9 
` 
reciting contiact—Contract earmarking disputes referred to aibitcar” 
tion—Contract, if forms part of award ; see Award eas Sen 9 
Bank credit, confirmed, incidents of ; see Liability ... ee sch ; © 6 


Bengal Tenancy Act, Secs. 3 (5), 74—Written lease—Bhet of two hivigoats 
over and above the cash rentor value thereof, if an Abwab ; see 
Abwab ve ase Sas ve ses ers 207 
— ——, Sec. 74 “Actual rent” ; see Abwab ©... rc 207 





—, Sec. 105~Application by landlord against one out ot 
several tenants— Effect of ; see Party... tae vee me 2 555 


iy aa 








» Sec. 105(1) = "Petition; contents _of-—Person, if to ve 

named ; see Party sk ‘es ae vee a ° 555 
—-—-~-, Sec. 1og~-Suit for rent—Proceeding’ under section 

105 of the Bengal Tenancy Act, pending—Contention, whether ‘tenants ` 





held under one jama or not ; see Suit,emaintainability of =... ` Ji 46 
m_m —, Sec. 109A —Application for settlement of rent—Matter: 
dealt with not.simply settlement of rent—Second appeal ; see Party ..° °° 555 











, Sec. 153—District Judge, if can revise—Munsiff “~’ 
declined to exercise jurisdiction wrongly—Error of law 3 see Suit, Main: ngi 


tainability of . iy a wis ek a 46 
Bills of exchange, anec of, | to jeimburėe holder for value on dishonour by 

acceptor ; See Liability ee ws ie : we COG 
Bombay District Police Act-—Essence of gmeasure for imposing tax or 

rate ; see Suit t against public officers ... ais ss 76 








Imposing Tax or rate to defrày ‘the cost of 
police employedig disturbed or dangerous area and for meeting ‘ the 
amount pf compensation awarded for dagnage caused by unlawful assem- 
bly, isan executive or administrative aet; see put against public 


e’ officers ie im, 3" Ses i PA en v 76 


au 


Vou. LVL] . INDEX OF CASES, 
Q a 


a et 


Bombay District Police Act, powers conferred by, if exhausted by single 


exercise ; seé Suit against public officers - se 











——~z m ; See. ees (4), provision of, man- 
datory ; see Suit against ist publie ‘officers x. owe : see 











> Sec. e Saan csinle with the 
Act—Irregularities in the form of notification ; see . Suit’ against public 
officers J iis on 

Bombay Revenue Jurisdiction Act, Sec. 4—Civil Cout, i if barred, to 
entertain the claim for refund of the contribution levied under the Bom- 
bay Hereditary Offices Act ; see Jurisdiction 








suit for declaration that the plaintiff is watandar Patil and Kulkarni of 
the village, and for cancellation of Watan Register ; see Jurisdiction 
Brother in more affluent circumstances supporting another in indigent circum- 
stances—Brothers, if members of joint family in Dayabhaga school ; see 
Joint Hiadu family ibe i ; 
Brothers living in separate places after their father’s’ death and acquiring 


=- -——, Sec. 4—Civil Court, if can entertain a ~ 


393 


393 


©. properties with their respective earnings—Dayabhaga school ; see Joint.. 


Hindu family . ae ie ew ead wes ais 
Burden of proof—Act ual iemporäi loss of business—Slander of goods ; 
see Damages, suit for è 


Burden of proof—Alienation by will of imparfible endie Naai custom; > 
see Impartible estate z ao tas oe, 


——-—— of proof—Application under O, 21 R. go of the Code of Civil Broce: 


dure by.an illiterate pardanashin lady —Fraud—Deliberate suppression ` 


of necessary process ; See Limitation 


Burden of proof—Civil Procedure Code (Act V of 1908), Or. 21 R. 63— 
Claim to attached property, preferred.by party- holding under registre 
sale-deed—Regular suit to establish right. - 


Where a party being the ostensible owner of property under-a registered 


579 


sale-deed passed by the judgment-debtor, préfeis a claim to the said - 


property on its attachment in execution of a decree against the judgment- 
debtor, and, upon the claim being disallowed, he institutes ‘a suit under 


Order 21, Rule 63, Civil Procedure Code, to establish his right, the onus ` 
` is on the contesting defendant, namely, the attaching decree-holder, to` 


show that the sale e by the judgment-debtor to the plaintiff was a’ fraudu- 
E lent one. 


Semble : The Court may legitimately infer fraud from an atter inadequacy 
„> of consideration. V. E. A. R, M. Firm v, Maung Ba Kyin es 





t ass ze ski ie 


see Appeal 





Falsity--Slander of goods ; see Damages; suit for x 
—Insolvency act—Transfer in good faith amd for valuable 











consideration ; see Transfer "gee os ~ a = 





~ ——Loss.of part of consign ment— Risk Notes Form B—Railaiay 
‘ei Company, liability of poy eg Rote, Tra te 


Correctness of valuation by the Officer of the: Corporation ; re 


1p. 
349 
~ e 260 
455 
~ 168 
inti 
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Burden of proof—(Contd.). 

In the Risk Note B, a limit is put upon the general liability of the Railway 
Company. The general liabilityis not the liability known to English 
Common Law as the liability of a common carrier, but is the liability of 
a bailce as defined in sections 152 and 161 of the Contract Act 3 in other 
words, the Railway Company is not an insurer but is under the duty of 
taking a certain measure of reasonable care. The purpose of Risk Note 
B is to provide that notwithstanding there may have been a breach of the 
duty to take reasonable care, the Railway Company shall not be liable for 
certain things except in certain special cases. 

The Railway Company seeking the advantage of the guarantee that they 
will be held harmless for certain things, must have the duty, in the first 
instance, of bringing themselves within the language of that guarantee, 
and prove, unless it is admitted, that there has been a loss. The Com- 
pany should at least show that the goods are not then and there in the 
control of the Railway Administration, so that they might have been 
delivered to the proper consignee, The Great Indian Peninsular Co. 
Ld., v. Jesraj Patwari ee a 

Burden of proof—Suit for rent—Tenant raising the ike of äispiisceion i 
see Second appeal a as x 

. Burmese Buddhist Law— Husband and “wife—Divorce on finna of desit- 
tion—Forfeiture of property—“ Virgin couple”. 

Under the Burmese Buddhist Law, desertion by the husband for three years, 
with failure to provide maintenance, undoubtedly entitles the wife to a 
divorce, but not necessarily to a divorce with possession (i. e. forfeiture) 
of all the husband’s interest in the property. In other words, the husband 
does not, by reason of his desertion of his wife, forfeit to her the whole 
of his interest in the property, joint or separate. 

The proposition enunciated by the Courts in Burma that “where a divorce 
is adjudged through the fault of one party, the innocent party obtains all 
the property, including the joint property as well as the separate property 
of the guilty spouse”, is too widely stated and is not supported by any 
text in the Dhammathats or in the Burmese Buddhist law books. 

The question when the parties may be considered as ‘‘virgin couple”, is left 
open. Maung Po Nyun v. Ma Saw Tin 

Calcutta Municipal Act, Sec. 127—Annual value, how Snpiied ; see 


Assessment 
ee ma y Sec, 1 142 p Gi Apra igast on orden of Small 
s Causes Court Judge regarding assessment of annual value of assessee’s 


property ; see Appeal ais i 
Calcutta police Act, Sed. 5 Cane. “gaming-house—Proof, necessary ; 


see Gaming-house tee one ooo oon 
nen, Sec. 46 warrant issued ander— Warrant beginning 
with “‘there is cause te suspect”, if defective ; see Gaming-house ise 


» Sec. 47, presumptiog under—Finding articles of 





gaming in ‘the house—Search warrant defective for containing the words 


ethere is cause to suspect” ; see Gaming house ... a Ais 
e e 


Pace, 


428 


558 


535 


186 


186 
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Calcutta Rent Act, Application of, when commences ; see Construction... 





—_—— , Sec. 7, applicability of ; see Assessment oe 
m, Sec. 26—“‘On the ground of the increase of value” ; 
Assessment... ae ste ae eee tes 
Calcutta Rent Amendment Act, 1924, proviso to, effect of; see 
Construction... is a aon ae oe 
Case, fighting, on false statement and not calling necessary evidence, effect 
of ; see Resjudicata s aus is ase sae 


Charge, defect in, if cured—Direction to jury at the commencement of trial 
that they are Judges of fact and not bound by the opinion of the 


Judge ; see Jury trial a one di sai 
Charity, gift to, if to be substantial ; see Wakf ae 
“Chhya Hread’?—Underground mineral ; see Putni... ie sine 


Civil Procedure Code, Sec; 1 1—Former suit dismissed for defect of parties 
Subsequent suit on same cause of action} see Resjudicata 

—— ————, Sec, 47——Limitation Act, Sch. I. Art. 181—Appli- 
cation to set aside an execution sale on the ground that it is void; see 








Limitation ... re xe a aie 
a ——, Sec. 80, if ultra vires; see Suit against public 
officers ss S oes see os bas 
-————-—, Sec, 80, scope of ; see Suit against public officers 





» Sec. 80, Suit praying inter alia for injunction— 
“Suit”; see Suit against public officers ed si ses 








od , Sec. 80, Suit against officials for acts purporting to be 
done in discharge of their duties—~Part or whole of the relief claimed, in 
injunction ; see Suit against public officers - ... bee ie 
, Sec, 1oo—Appeal against an order of Small Cause 
Court Judge regarding assessment of annual value of assessee’s property 
—High Court, if can consider findings of fact ; see Appeal ... 











— s Sec. too—Defect of procedure affecting merits of 
case, in a trial of appeal before the lower appellate Court; see 





Second appeal ove ses vee or 


————, Sec. 115; applicability of—Conclusion of law or fact— 








Jurisdiction 3 see Revision: ate soe 








y Sec. 115—Court determining that application under 
O.o R. g. of the Code of Civil Procedure does not fall within the scope 
of that order ; see Revision -> aes ase ese 


—_—— » Sec. 115—Error gf law ; see Revision PCBs aoe 
ee, Sec rrg——Failing to exercise jurisdiction; see 








Revision ii E h de aes es 
———-, Sec. 115 3 wrong application of law ; Se Revision ... 
—_—— ———, O. 1 R. 11—“Pefson,” meaning of—Person, ngt a 

party to suit ; see Defence, condict of a s tis 





poean 
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341 
535 


535 
341 
596 

3I 
188 
307 


118 
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76 
76 


76 


76 


260 


558 


527 
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Civil Procedure Code, 0.1 R. 11—Stranger, if can be given conduct of 
suit ; see Defence, conduct of soy ee Selday "e 
„O. 21 R. 22—Order against judgment debtor— 
Order : “Notice returned after service. Decree holder takes no further 
steps. So the case is dismissed”; see Limitation ... we ae 





en, O. 21 R, 22 sub-rule (2), object of ; see Limitation nes. 
, O. 21 R. 63—Claim to attached property, preferred 
by party holding under registered sale deed—Regular suit to establish-— i 





Sale, fraudulent ; see Burden of proof ase 
we, O. 23 R. 3 Award and result of proceeding before 

the arbitrator éopointed under Paras Sch. H C. F. C, if can be 

enforced ; see Compromise ave wwe 


—, (Act V of 1908) Ordi 23, Rule 5—Covigr nice 
Party cannot recede from it—Specific performance. 











Where a compromise completely disposes of a suit and the terms agreed to ~ 
are such as to be susceptible of specific performance being granted, .no 
party to such compromise can refuse to be bound by its terms and to 
escape from his obligations thereunder. The Court is competent, under: 
order 23, rule 3, Civil Procedure Code, to record the compromise and 
to pass a decree in accordance therewith. Saiyid Mehdi Ali Khan Ve 
Chaudhari Ghanshiam Singh ... | ui See 


—, O, 23 R. 3—Terms of compromise disposing of a suit, 











PAGE, 


susceptible of being specifically performed ; see Compromise» ; m, ow: ine’ 





cde ———, 0. 32 R. 3 (4)—Question as to satisfaction of the 
provision ; see Suit to set aside decree n 


—, O. 32 R. 7—Spirit and not mere form to abs observed ; 





cement 





see Compromise decree... iss one 
»O. 41. R. 33, scope of; see Court “of Appeal, 





power of, ae e ae oe ae on 
——, Sch 11 Para I—‘‘Any matter in difference”, meaning 

















of; see Compromise eee a aie, tae bina: me 
—+-—-, Sch 1] Para I1—Jurisdiction, foundation oiT Agreement 
between all parties ; see Compromise EP : 





— a, Sch. 1I Para 1—O rder. for jeferenesi in. pending suit— 





Pertition not containing any prayer for reference to arbitration—Parties ' 
not contemplating that there should be judgment according to award ; 


see EEE oss nate tee 


cY 











Compromise ase wea? oie 


mae Sch i para 5 when can abe appealed to; ` See f 7 


Civil proceedings, taken "falsely arid maliciggsly instithting? and without ~ 


reasonable or probable cause, - when actionable ; See’ Dariiages, “suit 


for fe a ee ne 7 ai 


Å.. 
"p 


a" 


+ 


i « y à e 
Cellector, when can fake steps to recover tax or “rate to defray cost of-~ - 


additional Police—Bombay District Polic? Act, “Sec. 25 Sub-sec. (4) 3 


, see Suit against public officers xa nee BM E a d 


5390 


349 


353 


209 


353 


353 


76 


VoL. XLVI]! INDEX OF CASES, 


Commission due to a salesman— Percentage of nett profits as shown in > 


the books of the employers. 


Under the terms ofa written agreement the plaintiff, a former salesman in 
the employ of the defendants, was entitled by way of remuneration toa 
commission reckoned on a certain percentage of the nett profits, as 
shown in the books of the defendants} on all sales effected by the 
plaintiff. In a suit brought by the plaintiff to recover commission due 
to him on the basis of the said agreement he challenged the method upon 
which the defendants’ profits were worked out in their books. There 
was, however, no allegation by the plaintiff that the defendants’ books 
were improperly kept, or that the defendants had ascertained their 
profits i in some arbitrary or capricious method : 


Held, that in-the absence of any evidence that the defendants’ system of 
book-keeping was otherwise than reasonable and sound for its own 
purposes, the plaintiff was bound by the amount of the nett profits as 
shown in the books of the defendants. Kaikhushroo Rustomii 


Wallace v. The Bombay Co., Ld. oi eo 
Commission due to a salesman—Percentage of nett profit as shown in the 
books of the employer ; see Commission a 


Compensation, award of, by Magistrate for damage ‘ated by unlawful 


assembly—Tax or rate to defray cost of additional Police; see Sult : 
against public officers... sas wT. set. 





——, suit for, for wrongfully and maliciously instituting and 
prosecuting a suit—ingredients, which plaintiff is to prove—Civil 
Procedure Code, Sec, 95, see Damages, suit for ... 

Compensation money—Acquisition of house standing on. jand -Revenue 
sale ; see Sale for revenue ai oe i 


Competent jurisdiction, when Court is of, with regard to suit or, ‘other 


proceeding ; see Revision pn 

Compromise—Agreement—Reference to arbitration Civil Pipolduvd Code 
(Act V of 1908), O. 23 R. 3, Sch. Il Para. 1—$Furisdiction—‘Any 
matter in difference’ Adjustment. i 


Per Curiam : . Where a petition does not contain any prayer for reference 
to arbitration-and it does not appear anywhere that it was in the con- 
templation- of the parties that there-should be a judgment according to 
the award, it cannot be regarded as one made for an order for reference 
in a.pending suit such as Para. r, Sch: II, of the Code of Civil pia 


contemplates, _. 
Per Mukerji, F+ The foundation of the jurisdiction of the Court is an 
agreement between all parties interested. ° 


The expression “any matter in diference? in Para, 1, Sch. II ofthe i 


Code of Civil Erocedire means matter in difference ‘arising in the 
suit, ` a 


Per Roy,-¥: The words carbitiationg and ‘reference to arbitration’ arc 


used in common parlance. TheeCode of Civil Procedure uses the Same - 


expressions but lays down certain forms and steps for a reference to 


633 
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Compromise—( Contd,). 
arbitratian and for the award made by the arbitrator to be embodied in 
the decree of the Court, and unless these forms and steps are followed, 
Para, 5, Sch II of the Code of Civil Procedure cannot be appealed to. 
Where the dispute was over the nature of compromise, the party has a 
tight in appeal to show what the compromise was. 
Per Curiam. Before the commissioner, appointed to examine the plain- 


tiff, the parties entered into a compromise and this was embodied ina . 


petition, which stated: ‘The arbitrator shall within 14 days from this 
day or as soon as possible, make the division in the aforesaid manner. 
After the aforesaid arbitrator files his report in Court after effecting the 
division in the aforesaid manner, the plaintif shall withdraw the afore- 
said suit No.........without permission to institute a fresh suit, and after 
the plaintiff withdraws the aforesaid suit, the defendant, shall withdraw 
the allegations made in their written statement against the truth of the 
plaintiff’s purchase.’’ 

Held, that there was no application before the Court for an order of 
reference ; neither the Court made an order of reference as contemplated 
by Para, 3 Sch. II of the Code of Civil Procedure. 

That as the arbitrator did not act, the agreement fell through and the 
trial of the suit should be proceeded with. 

Per Mukerji, $. That it wasan adjustment by a lawful agreement or 
compromise which the petition purported to notify the Court as contem- 
plated by order 23 rule 3, Code of Civil Procedure 3 andif the terms 
were carried out, as intended, by the arbitrator appointed by the parties, 

it could have been recorded and the suit allowed to be withdrawn and 

dismissed, and the objectionable passages in the written statement could 
have been deleted. If the adjustment had taken place, that is to say, 
if the said arbitrator had not refused to act but had done what was 
expected, and the compromise or agreement would then have been 
recited in the decree, though the decree would have been confined in 
its operation to so much of the subject matter of the suit as was dealt 
with by the agreement. The result of the proceedings before the 
arbitrator appointed by the Court under Para 5 Sch, II of the Code of 
Civil Procedure and his award could not have been enforced under 
O. 23, R. 3, Code of Civil Procedure. Dwarka Nath Chakrabarti 
Chowdhury v. Atul Chandra Chakrabarti Chowdhury 

. dispute as to nature of—Party’s right to show what compromise 








was ; see Compromise... age toe oes v 
„ party to, if can recede from ẹterms of—Terms susceptible of 





being specifically performed ; see Compromise ase 
- unenforceable against minor, if binding on minor on the 





ground of hardship ; see Compromise decree... sie 

—~———-- unenforceable against minor, if can be set aside on the 
ground ofi impos sibility of placing partigs status quo ante; see - Come 
promise ? decree ae ie z 
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Compromise decree—Suit to set aside—Civil Procedure Gode (Act V of 
1908), O. 32 R, 7.—Leave of Court—Procedure—Ratification—Compro- 
mise unenforceable against minor—Hardship—Minor deriving any 
benefit; question as to. 

In a suit to set aside a decree that was made upon the compromise on the 
ground that it wasin contravention of order 32 rule 7 of the Code of 
Civil Procedure, as the plaintiff being minor, no leave of the Court to 
enter into it was taken, it is not sufficient that the terms of the compro- 
mise were before the Court. There ought to be evidence that the 
attention of the Court was directed to the fact that a minor wasa party 
to the compromise and it should be shown by an order on petition or in 
some way not open to doubt that the leave of the Court was 
obtained. 

Before acéeptirig à compromise affécting rights in imimovablé property 
filed by a guardian appointed under a certificate, on béhalf of d mina, 
the sürt should requiré the guardian to producé the consént of the 
Court by which he waé ajipointed, to the filing of the comprotiiise. 

Where the sanétion of the District Judge was applied for and it was 
brought to the notice of the Subordinate Judge that no sanction from 
the District Judgé was obtained, the Subordinate Judge should carefully 
consider the question whether the proposed compromise was for the 
benefit of the infant. 

The spirit of rule 7, order 32 of the Code ot Civil Procedure should be 
observed and not the mere form, 

Acertificated guardian of the minor plaintiff filed a petition on the 28th 
April, 1917, stating that the suit had been compromised terms of the 
solenama filed therewith. It was stated in it, “ As this compromise 
is very beneficial to the interests of the minor plaintiffs in this suit 
it is humbly and respectfully prayed that your Honour will be 
pleased to grant permission forthe filing of the solenama on behalf 

_ of the minor plaintiffs’ Upon this, an order was made “ On plain- 
tif No. 3's (i. e. ceitificated guardian’s) petition it is ordered that she 
be permitted to file the petition of compromise on behalf of the minor 
plaintiffs Nos. 1 and 2” 

Held, that there was no sanction by the Court as the provisions of the — 
rule 7 sub-rule (1) order 32 of the Code of Civil Procedure were’ 
not properly complied with. 

An act of ratification must be clear and distinct in order to bird an’ 
infant after his attainment of majority, , 

In order to prove ratification by the minor (plaintiff) after attainment of 
majority, rent receipts granted by the motlier of the minor after attain- 
ment of majority, for self and certified-guardian of minors namely, plain- 
tiff and his minor brother, were produced in evidence : 

Held, that in order to ratify the transaction, it would fot be enough 
to show that the rent was received‘eby the Am-Mukhtear, but that ;the 
latter was given the power net only to collect rent from tenants 
but also for ratifying ‘contracts which their master could avoid. e 
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Compromise decree—(Contd.). 

A compromise unenforceable against a minor cannot be treated 
as binding upon him on the ground that its being set aside would 
work hardship on the other party, It is also no ground for not 
setting it aside that it is impossible to place the parties in which they 
were when the compromise was effected ; 


Where a minor after attaining majority seeks to set aside a compro- 
mise under sub-rule (2) of rule 7, of order 32 of the Code of Civil 
Procedure, the question whether, the minor derived any benefit from 
the compromise or not is foreign to the enquiry: 

Suresh Chandra Saha Chowdhury v. Jogendra Nath Saha Chowdhury 


:Confirmed bank credit, incidents of ; see Liability i 

Conjugal rights, restitution of claim for, on what ground may be rësisted ; 
see Restitution of Conjugal rights suit for y 

Consent, how withdrawn—Purchaser of equity of redenphon=Mottearet 
in possession with consent of Mortgagor ; see Ejectment ... e 


Conspiracy—Criminal Procedure Code (Act V of 1898} Secs, 103, (3), 360 
(3)—Reading over of deposition—Accused not present—House search— 
Absence of accused—Search witnesses, tf all id be examined—Inno- 
cence, presumption of—Appearances against the accused—Incriminat- 
ing circumstances, existence of—Presumption—Explosive Substances 
Act (IV of 1884), Sec, 5—Possession—Temporary residence-—Knowledge 
of existing things—Conspiracy to possess. 


Per Suhrawardy and Cammiade, FF.: : There is nothing in the wording 
of section 360 sub-section (3) of the Code of Criminal Procedure 
which shows that it requires that the deposition should first be 
read over as recorded in English and then be translated into the 
language in which the witness has.deposed, 


If an accused person has engaged a pleader, whois in attendance the 
reading over of the deposition in the presence of the pleader will be a 
full compliance with the provisions of section 360 of the Code, if the 
accused himself does not happen to*be present at the time the deposition 
was read over. 


The absence of the accused at the time when room was searched was 
held to be of no consequence in view of the careful scrutiny of the 
evidence of search. 


No duty is cast on the prosecution to put every search witness into the 
the witness box. The discretion is laft to the Court under section 103 
(2) of the Code to require or not the attendance of such witness : 


When the Court has no means of discriminating between the case of 
various persons found i in the house and the circumstances point to the 
conclusion that every person found in the house, wasa member of the 
conspiracy, absence of proof that a par®icular person was there innocen- 
tly, leads to the conclusion that no one’s Presence was innocent. 


PAGE. 
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Conspiracy—(Conzd.) 

Per Suhrawardy, F, When appearances are against the accused in a case, 
and the prosecution has established prima facie the existence of incri- 
minating circumstances, it is the duty of the defence to rebut the pre- 
sumption arising from them by some tangible evidence other than by 
mere criticism and suggestion or untested and uncorroborated statements 
from the dock. The idea that the defence is not bound to adduce any evi- 
dence is dangerous. In this case there were matters that were 
within the special knowledge of the prisoners which, if they wanted the 
Court to accept, they should substantiate them by evidence. 


To convict a person of possesSing, manufacturing or conspiring to possess 
explosive articles within section 5 of the Explosive Substances Act some- 
thing mor? need be proved than his occasional visits to the house or his 
statement about the inmates ofthe house to a certain witness for the 
prosecution which is not true. 

Temporary residence in a house containing explosive articles, even with 
the knowledge of their existence there, is not possession within the 
meaning of section § of the Explosive Substances Act. 


Conspiracy to possess connotes some act of possession or attempted posses- 
sion. Hari Narayan Chandra v. King Emperor =% se 368 
t Conspiracy to possess”, what is ; see Conspiracy us am 368 


Construction— Calcutta Rent Act— Act and Amendments Revi- 
sional jurisdiction after March 31, 1924—Rent over Rs, 250 per 
month—Bengal Acts III of 1920; 11 of 1923; l of 1924, sec, 2. 

The Calcutta Rent Act of 1920 though a temporary Act expiring in 

. three years from its inception was by subsequent amendments prolong- 
ed until 31st March, 1924. The proviso in the Calcutta Rent Amend- 
ment Act, 1924, substituting the date 1927 for 1924, has the same 
effect asif the words therein had been inserted in the original Act, 
and must be so read. 


The application of the Act is when the parties begin to move under it, 


The rest is merely the working out of the application. 

The appellant was let into possession on the ist June, 1920, asa te- 
nant, but the rent payable was not then fixed. He remained in posses 
ssion until March, 1923. The respondent dumanded from the appellant 
rent at the rate of Rs. 4500 per mensem, inclusive of taxes. The appellant 
applied to the Controller to fix the standard rent, who on the 23rd 
October, 1922 fixed the rent at Rs. 4500 per month. The appellant 
appealed to the President of the Imfrovement Tribunal on the 25th 
Novémber 1922, who disposed of he matter on the 3rdAugust, ‘1924 
by holding that he had no jurisdiction on account of two Acts which had 
been passed while the case was waiting for hearing before him: 

Held, that the President had jurisdiction to hear the appeal; his judg- 
ment would be‘final and nôt subj&t to review. : .. 

_. Keshoram Poddar vs. Nundo Lal Mallick sas E 
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Construction of decree—Annual payments and possession in default—Time 
at which right to possession arose—Limitation Act, Sch. I Art. 181, 
182 (7) ; see Decree 


———--—— of will of achristian—‘Effects’—Immovable property—Intes- 


tacy ; see Will... 


Contract—Contract Act (IX of 1872), Secs. 74, 231, 251—Undisclosed part- 
ner—Agreement by some of the partners—Act necessary for or usually 
done in carrying on the partnership—Damages—Value, in case of non= 
return of thing lent -Question of fict—Liability of firm for money 
borrowed, 

Whether a firm is liable for the money borrowed by one of its partners, is a 
question of fact and depends upon the circumstances of each particular 
case. 


The material portion of an agreement between the plaintiff and defendant 
No.1 wastothe following effect: ‘‘I remain liableto payto you 
Rs. 5,000 as the price of the elephant and Rs. 200 as the balance of the 
hire (money), if during the period the elephant remains in my possession 
be broken in health or becomes unfit for work or dies and I cannot return 
itto youatthe stipulated time’, The elephant died while with the 
defendant. The contesting ‘defendant, who was no party to the agree- 
ment, was a partner with the promisor in the business for catching wild 
elephants, This defendant contended that he could not be made liable 

on the agreement and that as Rs. 5,000 was stated in the agreement as 
the value of the elephant, it was in the nature of a penalty : 


Held, that under section 251 read with section 231,0f the Contract Act, 
the contesting defendant was liable as partner to the plaintiff. 


That as it was not a case of breach of contract or the non-performance of 
any particular agreement by the defendant, section 74 of the Contract 
Act had no application. Mathura Nath Chowdhury v. Sreejukta 

Bageswari Rani e one 
Contract, mercantile—Effect of deletion eof words in a printed form ; see 

° Liability s. uy is aes 
, if forms part of award—Contract earmarking disputes referred to 
arbitration ; see Award 


Contract ‘Act, Sec. 74—Case, not a breach of contract or non-performance 
of any particular agreement —Value, in case of non-return of thing ; see 


Contract ose ree oes 
e 


» Secs. 231, £51 --Agreement by a partner—Act necessary for or 








usually done in carrying on partnership business ; see Contract oes 
Contribution, suit for refund of, if maintainable—Plaintiff’s fajlure to filea 
suit to set aside Colléctor’s order imposing contribution within the period 
of limjlation ; see Jurisdiction -e ioa ves i i 


e 
Conveyance after estate wound up—Executor’s power ; see Will 
e š e 
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Corporation of Calcutta, if competent to increase the assessment above the 
rent at which the premises were let on Ist November, 1918-~Standard 
rent—Calcutta Municipal Act, Sec, 131 Sub-sec. (1); see Assesse 
ment one vee vas ve eos ve 

Counsel, duty of—Defamatory question—Discretion ; see Defamation 

Court, duty of —Compromise affecting rights in immovable property filed by a 
guardian appointed under a certificate, on behalf of minor—Consent of 
Court to the filing of compromise ; see Compromise decree... G 

„ if can restrain exercise of jurisdiction—Court originally had jurisdic- 





tion ; see Proceedings. stay of see w 


Court of appeal, power of—Civil Procedure Code (Act V of pr O. g1 


R. 33 —Alternative prayer in plaint—One relief refused— Mesne profits 
— Special limitation—Dispossession not by landlord. 

Rule 33 of order 41 of the Code of Civil Procedure is primarily intended for 
a contingency, such as when there are two alternative prayers made by 
the plaintiff he may be well satisfied with one of the reliefs obtained by 
him, But, if on appeal, that relief is denied to him in justice the plaintiff 
ought to be given the other alternative relief if the findings arrived at by 
the lower appellate Court justify such a decree. 

If the plaintiff is entitled to the alternative relief, namely, declaration of 
title to, and recovery of possession of land, as prayed forin the plaint, 
when a decree is made under O. 41 R, 33 of the Code of Civil Procedure, 
he should get all that he is entitled to under the judgment arrived at by 
the Court of appeal, and he is entitled to get mesne profits. 

Special rule of limitation has no application where the dispossession from 
the jote land was not made’by landlord, Srimati Chara Bala Dasi v. 


Srimati Nihar Kumari Dasi  ... oe 
Covenant, general, to repair—Building erected in future—Extent of obliga- 
tion to tepair ;.see Landlord and tenant aaa ven 





to repair by the lessee—To keep in repair the demised premises— 
Subsequently erected building ; see Landlord and tenant es 
Criminal Procedure Code, Sec, 103 (2)——Attendance of search witnesses— 
Discretion ; See Conspiracy oy ia 
———-—— ——-——-— , Sec. 103 (3) ‘Permitted’ — Absence of accused 
at the time of search ; see Conspiracy... S wn 
-m , Secs. 276 to 279, object ats see fury trial 











—_—_— 


———--—-, Sec. 276 Proviso (2)—‘Chosen’, meaning of; 
see Jury trial ... we ses wee on e 
——, Sec. 279—Deficiency of person summoned— 








Deficiency supplied under section 276gproviso (2) ; see Jury trial 
—, Sec. 360~>Reading over deposition in presence 
of pleader—Accused not present at the time of reading ; see Cons- 











piracy st eve on e ve i 
:————-———, Sec 360 (3)—Deposition, r@ading over of— 


Translation ; see Conspiracy e SS e 





— — — — m -—, Sec. 334—No proper trial—High Court, power 


of;seeJurytrial =, be ike ck 
e 
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Pace. 
Criminal Procedure Code, Sec. 476—Application to Judge, who did not 
hear the case—Procedure to be observed 3 see Sanction ie 40 
, Sec. 476, application under— Appeal to higher 
Court against the order of the Civil Court out of which the application is 
made—Proper course to follow ; see Sanction ‘as ate 40 


en ee i a ome, Seg, a aa A. D. Mt to 
proceed ; see Sanction... Fe 2 oes see 40 





epee sone ee wo 





—-————, Sec. 476—Proceđure to be followed; see 
Sanction as S e 





sa is ‘ite 40 
ee mn nm » SEC. 494, scope of 3 see withdrawal from Prose- 
cution as ae vee ie oes I21 
ae ene ee re ee a ee e » Sec. 494 (b)—~Public Prosecutor, if he can with- i 
draw a case after conviction of the accused; see Withdrawal from 
prosecution ... ‘ one one 121 
Criminal proceedings under section 29 of Kemis Act, when instituted —Enter- 
ing charge in office diary or preparing charge sheet ; see Sanction i 35 


Cruelty —To speak of a wife that she has been livingin adultery at a time 
when she has been so living; see Restitution of conjugal rights, suit 


for ... ee ove a si r «> 592 
Custom of inalienability, proof of—No previous holder alienated the estate ; , 
see impartible estate se oes ate ose ae 136 


Damages, enquiry as to, for maliciously and without reasonable or probable 

cause, which was subsequently dissolved, granting of—Judicial discretion ; 

see Damages, suit for w one sai eee us 455 
meee, remoteness of—Malicious prosecution, suit for ; see Damages, suit 

for... ese re ss ove ca one 455 
am meme, SUTE for—Wrongfully and maliciously detaining goods—Sea Cus» 

` toms Act (VHI of 1878), Secs. 18, 194—Indian Merchandise Marks Act 
(1V of 1883)—Collector, duty of—Counterfeit trade mark—Wrongfully 
and maliciously instituting and prosecuting sutts—Malice—Wrongfully 
and maliciously obtaining injunction—Suit, maintainability of—Civil 
Procedure Code (Act V of 1908), Sec. 95—Suit converted into application 
—Wrongfully and maliciously giving notice of motion for injunction— 
Slander of title—Pleading~Agent acting within the scope of his autho- 
rity—False statements—Damage toone’s trade~Burden of proof as to 
Jalsity—Proof, nature of—Limitation Act (1X of 1908), Sec. 24, Sch. I 
Arts. 36, 49. 

The defendants appellants applied under the Sea Customs Act at Calcutta 
on the 12th April, 1922, stating that the goods of the plaintiff respondent 
were liable to confiscation, as “we consider that the importation of the 
above goods into Indfais an infringement of our trade mark,” of goods 
which had arrived and were lying in bond.” The goods were accordingly 
detained by the Collector of Customs in Calcutta till 22nd May, 1922. ; 

On the 11th May, 19229 the defendants filed a suitin the High Court at 
Calcutta against the plaintiff, claiming an injunction and obtained an 
interim order for injunction covering goods then in the Customs in Calcutta 


e° Siving the usual undertaking in damages. This injunction was dissolved 
m an) 
e 
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Damages—(Contd.). 
by an order of 8th of June when the plaintiff undertook to place a certain 
sum of money out of the sale proceeds on deposit receipt with the Bank 
and lodged the receipt in Court. The suit was dismissed on the 18th 
July, 1922, the appeal on the roth April, 1923 andthe appeal to His 
Majesty in Council on the 13th May, 1924. 

On the ist May, 1922, an application was made to the Collector of Customs 
in Bombay, regarding goods lying there : an order for detention was made 
but the goods were released after 48 hours’ notice from 5th May. In this 
ingtance in addition to the usual indemnity bond a Bank guarantee was 
taken from the defendants. On the 22nd May, the defendants filed a suit 
in the High Court of Bombay against the plaintiff, claiming an injunction 
and other relief similar to that in the suit filed in Calcutta. Notice of 
motion was given on the 23rd May for an injunction restraining the plain- 
tiff from importing, advertising, exposing for sale or selling the goods. 
On the roth June, 1922, when the motion came on, it was ordered by 
consent that it should stand over to the hearing on the 17th July,1922 and 
it was further ordered by consent that pending the hearing of the suit, the 
plaintiff undertook not to dispose of orin any other way deal with the 
goods then lying in Bombay or to arrive in the interim and it was further 
ordered by consent that the defendants’ undertaking as to damages should 
continue pending the final disposal of the suit, On the znd August, 1922 
an order was passed staying the suit until after the disposal of appeal in 
the Calcutta suit, the plaintiff’s undertaking not to sell was also vacated, 
he having agreed to keep an account of sale. Subsequently on the zoth 
September 1923 an order was passed discharging the plaintiff’s undertak- 

` ing of 2nd August 1922 to keep account of the sales. Finally on the gth 
January, 1925, a consent decree was made in the suit whereby the suit 
was dismissed with costs, without prejudice to plaintiff’s rights, if any, 
to claim damages and recover (damages) from the defendants in any other 
proceedings. 


On the 21st January, 192 §, the present suit was filed to recover damages (a) 
for wrongfully and maliciously applyiag to the Collector of Customs in 
Bombay and Calcutta and obtaining from them orders for detention of the 
plaintiff's goods (b} for wrongfully and maliciously instituting and prose- 
cuting suits against the plaintiff in the High Courts in Calcutta and Bom- 
bay ; (c) for wrongfully and maliciously obtaining an injunction against 
the plaintiff from the High Court of Calcutta ; (d) for wrongfully and 
maliciously giving notice of motion for an injunction against the plaintiff 
in the Bombay High Court, in whicheproceeding the plaintiff was made to 
give an undertaking on the roth Jupe, 1922; and (e) for wrongfully and 
maliciously publishing various statements slandering the plaintiff’s 
goods : 

Held, as to (a). ne 

Per Curiam: That the plaintiff’s qaim was barred by limitation „under 
Article 36, Sch. I of the Limitation Act. Article 49 Sch. I did not apply 
as the detention of the plaintiff's goods was not by the defendants. te 
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Per Rankin, C. J.: The “Instructions for the observance of Customs 
Officers ; published under authority of the Government of India in the 
Merchandise Marks Manual” provide that if the informatitis willing to 
give an indemnity bond, the Collector unless he is of opinion that there is 
clearly no reasonable cause for detention will detain the goods fora month 
in order fo allow of a suit being brought and if a suit is instifuted will, 
detain them until a final decision by the highest appellate cout to which 
the matter is taken. 


Per C, C. Ghose, J: The orders for detention of the plaintiff's goods in 
Bombay and Calcutta by the Collectors of Customs were made under the 
provisions of the Sea Customs Act under the usual indemnity from the 
defendants in this case on the ground that the goods which the plaintiff 
had imported into India bore counterfeit trade marks. Whether they bore 
counterfeit trade marks or not, the provisions under the Sea Customs Act 
are in Some cases to be read with the provisions of the Indian Mercandise 
Marks Act relating to false trade description and they are intended not 
only forthe protection of the public against the supply of goods of an 
inferior or unknown quantity under cover of a well known brand, 


Although ordinarily actions under the Sea Customs Act, as amended by the 
Indian Merchandise Marks Act, are taken upon information received from 
the manufacturer or merchant aggrieved, there is nothing to prevent the >. 
Customs Officers from acting upon their own initiative. 


The Calcutta officers proceeded in this matter to act in accordance with tbe 
instructions for the observance of Customs Officers appearing on page rr 
of the Merchandise Marks Manual (1925) issued by the Government of 
India, 


Per Curiam : On the evidence in the case, there were no untrue statements 
by the defendants to their knowledge to the Customs dautliritiés, nor ány i 
misstatement of fact on their part, nor had they acted maliciously in the 
proceedings before the Said Collectors, 


As to (b). e 


Held, that the plaintiff failed to show that either suit was brought mala fide 
without belief that the defendants had any reasonable cause or from 
oblique motive other than a motive to make their case good in pursuance 
of their own trade interests. i 


Per Rankin, C. J.: Where damages are sought for the mere bringing and 
prosecution of a civil suit two main questions arise. The first question ig 
a question of the remoteness of the damagg. The mere institution of the 
proceedings may, having regard to their character, involve damage to 
credit or reputation, damage to property in the sense that heis liable to: 
arrest. In such cases*that damage is not remote but in any ordinary case, 
the bringing of an ordinary action howeveg maliciously and however great: ` - 
the want of reasonable and proper cause, wilt not support a subsequent 

e° action for malicious Prosecution, : . 

s 
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The second question is as to what is meant by malice, If the real purpose 
is not to injure another, but to forward or defend one’s own trade, then 
no wrong is committed and no action will lie, although damage to another 
ensues, - Malice is that which is wilfully and knowingly done or is done 
for the:purpose of injuring another, It does not connote personal enmity 
or spite or some other evil motive. 

Threats to litigate or threats to boycott are unlawful only where the purpose 
of the threat is ‘wilfully and ultroneously to injure the trade of another” 
as distinct from the purpose to forward one’s trade, 

Per C. C. Ghose, Y : Even althongh civil proceedings are taken falsely and 
maliciously instituting and without reasonable and probable cause, no 
action will lie in respect of them, unless they produce some damage of 
which the law will take notice. ` 

In a suit for compensation for wrongfully and maliciously instituting and 
prosecuting a suit, one of the ingredients which the plaintiff must prove is 
malice, in addition to the facts required to be proved under section 95 of 
the Code of Civil Procedure. 

Semble: The plaintiff's claim for damages under this head was barred by 
Article 36, Sch. I of the Limitation Act. 

As to (c), i 


Per Curia n: A suit for damages for maliciously and without reasonable 
or probable cause obtaining’ an injunction which was subsequently dis- 
solved, is not maintainable. 

The plaintiff had (if he had not lost it by delay) the right to apply to the 
High Court of Bombay to give him damages pursuant to the cross-under- 
takings given to that Court on 19th June, 1922. In no other way ‘could 
he get damages for carrying out his own undertaking ‘whether the suit 
was or was not malicious or an abuse of process : 

Per Rankin, C. F: The right to ask for an enquiry as to damages on this 
point may be lost by delay but there is no rule that an enquiry must be 
asked for when the injunction is dissolved or when the suit is decided. 

Although the granting of an enquiry as tq damages is a matter upon which 
the Court exercises its judicial discretion, it is not mecessary that the 
party aggrieved by the interlocutory injunction should show that his 
opponent suppressed material facts or otherwise obtained the injunction 
by improper means. 

Per Curiam: The general rule isthat the Court should be asked to 
enforce the undertaking within a reasonable time after itis ascertained 
that the injunction has been improperly granted. 

Per Rankin, C. $: No limitation is grovided by Indian Statute law for an 
application to enforce an undertaking given to the Court. 

Per Curiam: As the proceedings for injunction did not finally terminate 
until the 13th May, 1924 and the present suit was instifited on the 2Ist 
January, 1925, the Court has jurisdigtion to treat the suit as an application 
made'in the preceding suit for enquiry into damages that might have been 
sustdinéd by the plaintiff by reason ofthe temporary’ injunction issuing 
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from the High Court in Calcutta and when both the proceedings are in 
the same Court and have been dealt with by the same Judge. 

Per Rankin, C. F: Where an independent suit is necessary, a mere 
application’ may have to be dismissed but where the plaintiff has adopted 
a more formal and elaborate ‘procedure than he should have adopted in 
applying to the correct Court, no lack of jurisdiction is involved: and'the 
question becomes one of costs and of discretion. 

That the plaintiff should have launched an application in the previous suit 
and asked that it should stand for hearing until the matter had been 
finally decided in appeal. 

Semble: It is the duty of a Judge before granting an injunction to satisfy 


himself that the plaintiff is not without reasonable and probable cause— 


indeed to satisfy himself, that it will stand a higher test. Unless the 
malice of the’ plaintiff results in some form of misstatement: or leads 
the plaintiff to suppress sdéme fact or facts it was his duty to lay 
before the Court. à 

The granting of an injunction is a judicial act and not a ministerial order or 
an order of course or some mesne process ora necessary incident of. any 
particular jurisdiction. 

Damages to be paid by virtue of an undertaking are not necessarily confined 
to proximate and-natural damages but may. be enlarged either by reason 
that the opposite party had notice of all the. circumstances or-by reason 
that the case is one for the giving of exemplary damages in view. of fraud 
or malice. 

As to (d). 

Per Curiam: Having regard-to the consent order of the 19th June, 1922 in 


the Bombay suit and to the undertaking in that suit, the plaintiff could. 


not seek any relief in the Calcutta suit in respect-of any-claim he might 
have for damages, 
Per C. C. Ghose, F: If the-plaintiff had any case under this head, it was 
barred by limitation, 
As to (e), 


. 

Per Curiam: Inan action for damages for slander of goods (i. e. for 
statements false, made maliciously or without lawful occasion, and ‘causing 
special ‘damage), the precise words complained of, must be set out in the 
statement of claim: it is not sufficient to allege that the slanderer used 
such and such words or to that effect. 


Per Rankin, C. F: The principal is resposible for the statements of agent 
or servant acting “wishin the scope of his authority” (in the wide sense 

* given to that phrase by modern law) proved that they were false state- 
ments made maliciously or without lawful occasion. Malice is 


essential. j 


In an action for falsehood producing damage to-a man’s trade which -in.its. 


very natute is intended or reasonably likely to, produce, and: which in the 


_ ordinary. course of things. does produce, a general, loss of business as. _ 
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distinct from the loss of this or that known customer, evidence of such 
general decline of business is admissible. 

Proper particulars would show in each case the loss of the particular custo- 
mer or dealer to whom they were-spoken or some other really specific 
damage flowing from the publication to hiin. 

The plaintiff must allege and prove actual temporal loss with certainty and 
precision. 

In “slander of goods,” the burden of proof of falsity is on the plaintiff. 

Per C. C. Ghose, F: To succeed in an action for slander of goods, the 
plaintiff must allege and prove (a)‘that the statement complained of, was 
made and concerning his goods ; (b) that it was false ; (c) that it was 
published maliciously, that is, with the intention of injuring him ; and (d) 
that he has suffered special damage thereby, š 

A trader is entitled to commend his own goods and state that they are 
better than the goods of another, and if he does so, no action will lie 
against him, whatever damage may ensue from such statement. It is 
otherwise where 'a trader does not limit himself to a comparison of his 
goods with those manufactured by another trader and a mere statement 
that they are inferior in quality to his own, but goes further and makes 
an untrue statement of fact about his rival’s goods—for example, where 
he states that they are rotten or unmerchantable, In such a case, an 
action on the case will lie, provided it can be proved that such statement 
was published maliciously and that special damage has ensued. It is 
not malice if the object of the trader is to push his own business. To make 
the act malicious, it must be done with the direct object of injuring the 
other person’s business. Hence, the mere fact that it would injure that 
other person’s business is no evidence of malice. Imperial Tobacco Co. 
v. A. Bonnan... vee . see 

Damages, suit for, against one or some of vami: joint wrongdosts, if 
maintainable ; see Ejectment, suit for oe ae ose 

——-—-——-, suit for, for maliciously and without reasonable or probable 
cause obtaining injunction subsequently dissolved, if maintainable ; see 
Damages, suit for asi si or) 





for maliciously ‘and wrongfully bringing and prosecuting civil 
suit—Questions for consideration ; see Damages, suit for... en 
~——w-we--—— for slander of goods—Pleading ; see Damages, suit for 


meren mee 


———— — to be paid by virtue of an undertaking given to Court, if can be 
enlarged—Proximate and natural damages ; see Damages, suit for 
“ Darobust Hakuk—Zemindari right ;esee Putni 3 


Decision of matter fought out in a _Court having ee to decide, i 


effect 'of—Subsequent suit in different Court ; see Resjudicata 
Decree—Construction of—Execution—Limitation—Annial payments—Poss- 
ession on default—Time at which right to possesston arose—Indian 
Limitation Act, (IX of 1908) Schl, Arts, 182 cl (7). 
A decree, in terms of an award, in plaintiff-respondent’s favour, provided 
that certain properties wete to remain in possessions of the defendant- 
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appellant ‘‘ who will pay to the plaintiff annually the sum of Rs. 2,000 
in the month of Kason, on default of payment of the same (Rs. 2,000 
annually) the said properties will be made over to the plaintiff.” 

The respondent applied in 1924 to execute the decree in respect of non- 
payment for 1923 and 1924and also by delivery of possession of the 
properties. There was no certificate under Order XX R. 2 of any pay- 
ments for the years before 1923: 

Held, that upon the true construction of the decree each instalment as it 
became due was a claim originating under the decree fromthe date 
when such claim arose, and that the provisions of clause 7 of Art, 182 of 


the first schedule to the Limitation Act therefore applied, and that the 


claim to the lands was not time-barred. Maung Sin v, Ma Tak sé 
———~— , execution of—Objection by judgment-debtor—Decree-holder absent 
. — Merits not gone into —Order allowing objection, 

In an order allowing objection to the execution of adecree ina Probate 
case the following decision was given : “ The opposite party and her 
pleader are absent. The petitioner’s pleader is present. The execution 
case is hereby dismissed for default and petitioner’s objection is allow- 
ed”. It did not appear on the record that the merits of this application 
of objection were argued before the Judge ex parte nor did it appear that 
the Judge really came to any adjudication on the merits of that 
application ; 

Held, that the order allowing petitioner’s objection being invalid, should 
be set aside, Srlmati Matangini Devi v. Behari Lal Banerjee 
Decree, execution of—-Order declaring appeal to abate—Time, when com- 
mences to run—Limitation Act, Sch. I. Art. 182 (2); see Limitation ... 

„ suit to set aside—Facts not properly placed before Court—-Non-« 


service of notice ; see Suit to set aside decree `... ae ste 
——= ———, suit to set aside—Guardian of minor not taking proper steps to 
defend—Fraud ; see Suit to set aside decree ona 


Decretal amount, how realised—-Debt incurred by minors guardian on his 
own personal liability—Money needed fo carry on a business of minor 
continuing from before the date of debt ; see Infant, liability of 

Deed, contents of, knowledge of—Notice of document in plaint ; see Hindu 
widow tee oe 

Defamation— Advocate— English lane Qualified ‘privitege— Indian Pen- 
al Code (Act XLV of 1860), Section 499 Excep. 9—Question asked 

ji in cross-examination imputing the character or position in life of a 
witness—Court’s duty— Advocate’s privilege and responsibility—Dis- 
cretion, exercise of. 

“Unlike English law, where advocates have abastake and unqualified privi- 
lege in respect of questions asked in cross-examinatisns, in India ‘ad- 
vocates (including vaktis and pleaders) have not that unqualified privi- 
lege. e 

It is not defamatory to make imputation on the ¢haracter and position in 

atife of a witness, provided that.the imputation is made in good faith 
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and for the protection ofthe client who has engaged the advocate. 
The presumption therefore is that question asked in cross-examination 
making an imputation as regards a witness affords no ground ordinarily 
for a criminal prosecution and that it is the duty of a Court when com- 
plaint is made against an advocate for having used defamatory words to 
presume that the mark or question objected to was made on instruction 
and in entire good faith. Greatest care ought to be taken to enquire 
into the circumstances so that he might escape from the charge that 
the question or remark objected to was made wantonly or from malice 
or from private motive, and an opportunity should be given to the party 
accused of such offence to offer explanations before summons is 
issued. 

While counsel have their privileges they have also their responsibilities 
and they ought never to abuse their position or their privileges. Though 
a counsel may put defamatory question toa witness froma sense of 
duty towards his client and in entire good faith, he should exercise his 
discrction in the matter, M. Banerjee v. Emperor ats 

Defence, conduct of—Person, not a party to suit—Civil Procedure Code (Ack 
V of 1908), O. 1 R. 11.—* Person,’ 

A person who is a stranger to a suit cannot be given the conduct of the 
suit within the meaning of rule 11 order ı of the Code of Civil Proce- 
dure. . 

The word ‘person’ in rule 11 order 1 of the Code of Civil Procedure means 
a party to the suit. 

A brought a suit against B. B’s wife applied for permission to conduct 
the case on behalf of her husband’ on the ground that her husband 
was either murdered by the plaintiff or was being kept in solitary 
confinement at the plaintiff’s instance : 

Held, that the Court had no’ power to permit the conduct of the defence 
by defendant’s wife without special authorisation. Tarapada Ghose v. 


Srimati Bagala Sundari Basu ... “ee a 
Defendants, joinder of, in action for ejectment rule as to; see a Bječtmënt, 
suit for a we s Sas e. 


Deity, family, statement in presence of—Special oath or solemn affirmation— 
Indian Oaths Act, Secs. 8, 9, 10, 11; see Oath a 
———, if to be actually invoked—Agreement, that plaintiff will be bound 
- by statement by defendant in presence of family Deity ; see Oath 
Deletion of words in a printed form of mercantitle contract, effect of; see 
Liability au ave 2 soe bas tee 
Detention of goods by Collector, order fgr—Goods bearing counterfeit trade 
marks or not, how determined—-Sea Customs Act to be read with Mer- 
chandise Marks Act ; see Damages, suit for ste 
——-——— of goods by Collector, when ordered—‘‘ action’ for the 
observance of Customs Officers”, pulgished under the authority of Govern- 
ment of India in the Merchandise Marks Manual; see Damages, suit 
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Discharge of morigage—Presumption arising from mortgagors possession 
of the mortgage bond, when rebutted. 

Ina suit to enforce a mortgage, the defendants’ case was that the morte 
gage debt had been discharged and that the mortgage deed had been 
returned tothem, The plaintiffs denied these allegations and pleaded 
that the deed had been stolen from them, it was found that at the 
time of executing the mortgage the defendants had deposited 
with the plaintiffs the title deeds of the mortgaged property, and 
that they were still in the possession of the plaintiffs : 

Held, that the fact that the defendants did not get back the title deeds at 
the time of the alleged discharge considerably weakened the presumption 
in their (defendants’) favour arising from the possession by them (plain - 
tiffs)of the mortgage deed. Alwar Naidu v. Kothandapani Naidu .... 

Discretion, judicial ~Granting of enquiry as to damages for maliciously and 
without reasonable or probable cause, which was subsequently dissolv- 
ed ; see Damages, suit for ake ja 

Dispossession or discontinuance of possession, hati is; see Ejectment 


Divorce—Desertion by husband for 3 years with failure to provide main- . 


tenance ; see Burmese Budhist Law ove oes 
~ with possession of all husband’s interest in property—Desertion by 
husband for 3 years with failure to provide maintenance ; see Burmese 
Budhist Law ... al se ae zs 
Document executed by PIEI in favour of JNa purporti ng 
to assign mortgagors right and interest in the immovable 
property valued less than Rs. roo subject to mortgage, in consideration 
of the mortgagee foregoing his right to recover the mortgage debt and 
the interest thereon amounting to-more than Rs. 100, requires 
registration—Registration Act, Sec. 17; see Admissibility in 


evidence és s s ae 
Dayabhaga school—Family consisting of father and son; see Joint Hindu 
family soe aes we wee 
Drawers of bills of cacbangek to reimburse holder for value on dishonour by 
acceptor ; see Liability ... ii 


Biectment—Lessee from moriengeo -Morigages in iosian with consent of 
mortgagor—Consent binding on purchaser of equity of redemption. 

Per Curiam : A mortgagee taking possession of the mortgaged property, 
with the consent of the mortgagor continues lawful till the withdrawal of 
the assent. A purchaser of equity of redemption is bound by such 
assent before his purchase. 


Per B. B. Ghose, ¥: The purchases of equity of redemption might 
withdraw by notice to mortgagee in possession the consent that was 
either actually or tacitly given by his predecessor in interest to the taking 
of possession by the mortgagee. 

Owing to the exceptioñal severity with which a mortgagee in possession is 
treated in taking. the accounts, the Cgurts are slow to decide that such 
possession has been taken, and will only do o when it is proved that the 

e° mortgagee had no reasonable ground for believing himself entitled to 
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take the rents and profits in any other capacity. The mortgagee may 
relieve himself of the liability to account as mortgagee in possession by 
showing that he entered into possession in some other character. If he 
fails to establish that fact in order to exonerate himself from the liability 
to account as a mortgagee in possession he is accountable as such. 

The appellants got into possession as tenant at a monthly rent of Rs. 600. 
They were let into possession by the mortgagee in his capacity as a 
guardian of the son of the mortgagor under a written pencil note before 
his (mortgagor’s) death, in 1917 and paid rent as agreed for one year. 
In March or April, 1918, they entered into an infructuous Verbal contract 
with the mortgagee to purchase the property for Rs. 85,000 but they did 
not pay the money as the mortgagee could not execute any valid deed of 
transfer and it was settled and agreed that reasonable interest upon the 
sum of Rs. 85,000 should be paid by the appellants. As there was no 
sale the interest payable as mentioned above was really the rent, payable 
for the property. The equity of redemption was purchased by the 
plaintiff on the 2nd May, 1919. The mortgagee purchased the property 
in execution of his mortgage decree on the 23rd October, 1925. The 
suit was brought on the 17th September 1919 and the claim was for rent 
at the rate of Rs. 600 per mensem from znd May to 31st August, 1919, 
and for mesne profits or damages from Ist September up to date of 
delivery of possession, The defence was denial of relationship of landlord 
and tenant : 

Held, that the suit was not maintainable. 

Per B. B, Ghose, $: That the position of the mortgagee was that of a 
mortgagee in possession. 

That as the mortgagee entered into possession peacefully and without any 
objection on the part of the persons interested in the mortgaged property, 
he could not be treated as a wrong-doer. 


Per Page, F: That as the mortgagee could not legally enter into an 
agreement for a tenancy with the appellants in the capacity either of 
guardian or of agent of the minor ‘son of the mortgagor, the suit as 
framed was.not maintainable, as no privity of estate at any time existed 
between the plaintiff and the appellants. 


That the:contention that as mortgegee and the appellants were jointly and 
severally liable. to pay damages for having been in: wrongful possession 
of the property, being based-on a different cause of action involving the 
consideration of entirely different jssues from the cause of action that 
was set! out.in the.plaint and canvassed. at the trial, could not be put 
forward in the appellate stage of the case. H. R. Chamaria and 
Company v. Sonaton Pal- ae oe dei S15 


Mortgage—Mortgagees purchasers of the samé® plot covered by 
their mortgages in execution of gheir respective mortgage decrees— 
Ouster ofthe second mortgagee perchaser-by the first mortgagee purchaser 
—Redemption— Ejectment suit brought by the second mortgagee purchase *e 
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er against the transferee from the first mortgagee purchaser—Such a 
suit converted into a suit for redemption. 

Per Curiam: na suit for possession by the purchaser in execution of a 
decree under the second mortgage, the rights of the plaintiff and the 
defendant, a purchaser under the first mortgage, can be determined to 
avoid multiplicity of suits, and the plaintiff can recover possession by 
redeeming the prior mortgage within a time to be fixed by the trial 
Court. 

Per Rankin, C. F.: The true law aplicable to such a case is: ‘Where 
a party in interest other than the owner of the equity of redemption is 
not made a party to a suit on mortgage, the foreclosure is not generally 
for this reason wholly void. It is effectual as against those persons 
interested in the equity who are made parties, The sale vests the estate 
in the purchaser subject to redemption by the person interested in it who 
was not made a party to the proceedings. His only remedy, however, 
is to redeem, He cannot maintain ejectment against the purchaser,” 
Bhodai Sheikh v, Barada Kania Dutta an ts 

Ejectment, suit for—Maintainability ofa Abandonmeni- Furchasas of 
part of jote—Death of one of the purchasers pending suit—Heirs not 
substituted—Suits for damages and for ejectment, distinction between 
—Parties defendants in ejectment suit. 

An action for damages against one or some of several joint aroagidotts is 
maintainable. Such an action, however, is entirely distinct from an 
action in ejectment. The cause of action in the former, is the injury 


sustained, while in that of latter, is the detention of the property. The 


two causes of action are essentially distinct. 

The principles governing the rule of joinder of defendants in an action for 
ejectment are mainly two; frst, if any of the persons in possession is 
left out, he remains in possession as not being affected by the decree, and 
the decree as one in ejectment and for possession becomes infructuous 
because the persons ejected as being bound by the decree can always 
come in under the person who remains in possession ; and, second, there 
is a certain amount of risk involved in not making the persons in actual 
possession defendants, for in execution of the decree, persons may 
happen to be turned out who may then bring actions against the plain- 
tiff for wrongful dispossession, not being bound by the decree. Ina 
case, where the plaintiff has alleged in the plaint that a person is in 
possession, and there isno question of any particular share of which he 
may be in possession, it is not possible tọ apply the principle embodied 


in the first part of thé rule stated in Cole ga Ejectment pages 84 and 85, - 


namely. “Ifthe name of any tenant in possession be omitted as a 
defendant those parts of the premises which are in his occupation cannot 
be recovered in the action.” 


For the application of the rule that in an actjon in ejectment all persons in 


possession should be impleaded as defendants, there is no distinction in . 
e* principle between the cases of trespassers and of tenants who claim. to`. 
. e 
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hold under a title, because all actions in ejectment proceed on the 
assumption that the plaintif has title and hence the right to possession, 
‘and that the defendant has none. 


The plaint in a suit for recovery of khas possession of certain lands on 


declaration of plaintiffs’ maliki right thereto, stated that one R held an 
ordinary raiyati jote which he afterwards abandoned. Defendants 
Nos. 1 to 3 were the heirs of R, Nos. 4 to 6 were purchasers of part of 
the jote from R and defendants Nos. 7 to 8 were sub-tenants. Defendant 
No. 6'died pending suit and his heirs were . not brought on the record. 
On objection as to maintainability of suit : 

Held, that the suit was not maintainable in the absence of heirs of 

defendant No. 6. Arunadya Chakrabarty v. Mahammad Ali 

Ejectment— Waste land—Presumption of possession, from title Duspossess~ 
ion—Limitation—Landlord and tenant—Setilement of land to tenant 
by lessor while not in actual possession—Ewviction of tenant—Bona fide 
possession under @ defacto landlord what amounts to. 

Possession.in respect of waste land is presumed to follow title and in the 
absence of any entry by some other persons on the lands beyond 12 years 
of suit, no question of limitation arises, 

There is no dispossession or. discontinuance of possession, Ballas one 
person's possession terminates and is followed up by somebody else’s 
possession, : : 


The principle of the Full Bench decision is applicable toa case where 
tenants are settled upon land by a person in defacto possession as 
landlord who is afterwards found to have no title. Itis inapplicable to 
a case when such a landlord is not in actual possession of the land at 
the time of settlement made with the tenant. 

The question as to whether a settlement is bona fide or not depends on the 
circumstance as to whether the settlement was taken from a person who 
although was ultimately found to have no title, was‘at any rate in actual 
possession of the lands in suit, Mohesh Chandra Chakrabarty v. 


Hemendra Nath Sen Chowdhury | sae sea 
Ejectment, actions in, who may be impleaded as defendants ; see Ejectment, 
suit for E one X aie oe 


~-= suit for, if maintainable—Purchasers of part of jote—Death of one 
of the of parchasers pending ‘suit—Heirs not substituted ; see Ejectment, 
suit for one ace ass ss oe aea 

Enhancement, liability to—Rent ; see Evidence aa PA 

Enquiry as to damages, right to ask, for maliciously and without reasonable 
or probable cause obtaining injunction _ subsequently ‘dissolved, when ; 
see Damages, suit for RE ies es 

Equity of redemption, purchaser of, if bound by eonan eMo i in 
possession with consent of Mortgagor ; see Ejectment ° ... 

Errors and irregularities—Substantial g compliance with- Bombay District 
Police Act—Bombay District Pglice Act, Sec. 79 ; see Suit against public 


officers u w a is ose is 
s 


PAGE. 


433 


575 


433 


433 
353° 


- 
455 


515 


652 ‘THE CALCUTTA LAW JOURNAL, [Vou. XLVE. 


s3 


Estate has a limited meaning—Acts XI of 1859 and VII B. C. of 1868 ; 


see Sale for revenue és 
Estoppel—Mistake as to right of conveyance--Acquiescence— Evidence Act, 
Sèc. 115 ; see Will ue se 
——~Statement in presence of family Deity—Statement that Diety not 





present when statements were recorded ; see Oath one 
Evidence—Admissibility—Fama Wasil Baki papers—Evidence Act o of 


1872), Secs. 32, 34—New point at a late stage of the case—Rent, if 


enhanceable— Patta, construction of. 
Jama Wasil Baki papers, in the absence of circumstances mentioned in 
section 32 of the Evidence Act, such as in the absence of proof that the 


writers or the makers of the entries therein, at the date of the trial, were ` 


‘dead or could not be procured without unreasonable expense or other- 
wise, are evidence which in the presence of other substantive evidence 
‘may be used as corroborative but cannot be regarded as proving any 
fact by itself. f 

Every discouragement should be given to an invention of new: points at a 
late stage of the case—points which might have been met if taken. 
propétly by adducing further evidence, y 

When it was found that the Jama Wasil Baki papers were evidence, ‘the 


tenants‘ could not be prejudiced because they did not object to'their .. 


admissibility. The evidence having come in, at a late stage, as a matter 
of argument arose the question ‘of its effect. 

In the absence of proof of facts mentioned in section 32 of the Evidence 
Act,,an.appellate Court should find whether or not there was any real 
contention that the writer was still alive and if so would grant a remand 
in favour, of the landlord sooner than see his’claim defeated by the 
omission of the evidence on such a point. 

Prima facie the rent is liable to enhancement unless the landlord has 


precluded himself by contract from such enhancement, There should be . 
definite materials in the patta. before a Court: comes. to, the conclusion — 


that the common law has been excluded. 
A landļord is not precluded from enhancing the rent of his tenant although 


ta 


‘ 


v 


u: generation’, that he was not to get remission of rent and that he should 


pay cesses separately and in addition to rent. Janab Biswas v, Siva 


Kumari.Debi ce eae oa bere 
Party personally knowing all facts—Duty to give Sides on his 





@,-. own behalf and to submit to cross-examination ; see Presumption . ae 
, admissibility of —Evidence of general decline of business —Action 





for falsehood producing damage to man’s S trade ; see Damages, suit for.. 





oro , best—Rent for premises at any, patticular period ; see Appeal 
————, how’ to be taken— Inquisition proceeding ; see Inquisition | wa 
ri, reading out, torjury—Judge, duty of ; see Jury trial 

—— — ‘before Commissioner, ‘acted on by both parties, Ea can be discar- 


„ ded ; see Second appeal ` © does K 


in the,padfa it was stated that the tenadt was to hold from ‘generation to . 
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Evidence Act, Secs, ils, 116—Act of acquiescence —Mistake as to right of =. 


conveyance ; ;see Will - See 
Execution of decree—Order allowing òbjection by Jadgmeataiebtor without 
entering into merits—Decree-holder absent ; see Decree, execution of 





commences to run — Limitation Act, Sch. I. Art. 182 (2); see Limitation 
Executive or administrative act—Tax or rate, imposing, to defray the cost of 
police employed in disturbed or dangerous area and for meeting the 


~—— of Decree—Order declaring appeal to abate—Time, when . 
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Page. 


i 126 


amount. of compensation awarded for damage caused by unlawful 


assembly—Bombay District Police Act ; 3 See Suit against public officers .. 
Executor’s power— Conveyance after estate wound up ; see Will... 


Explosive Substances Act, Sec. 5—Possession—Temporary residence ‘in a v 
"house cònspiridg explosive articles, with knowledge of their existence ; ; 5 


see Conspiracy si os 
» Sec. 5-—Proof, necessary—Possessing, manufac- 








368 


turing or conspiring to „possess explosive articles—Occasional visits to n; 


house ; seé Conspiracy _... a8 Ate 


Fact, question of-Firm, if liable for money borrowed by one of its partners; 
see Contract . ... we > 


Faily Diety, statement in presence. of—Special oath or solemn iaai n 


Indian Oaths Act, Secs. 8, 9, 10, 11 3 see Oath ... : 
Family settlement—Mussulman Wakf Validating Act ; see Wak i 
Father and son, family consisting of—Dayabhaga School ; see Joint, Hindu 


farnily 
Firm, if liable for money borrowed by one of its partners—Question of fact ; 
see ‘Contract nod ut ie Sia re To 


Fishery in a portion of river, title to—Adverse possession 3 see Limitation Si 
Fishery , grantee of general right of, ina navigable river from Government, 

in Bengal, tight of ; see Fishery, right of z ak 
———~, grantee of general right of, in a navigable river from Gaicrawsat, 


368 


362 


, 188 


in Béngal—Right of fishery od the land of another—River ceasing to : 


flow ; see Fishery, right of x a 
Fishery, right of—Grantec of a gen rdl right of Ashery in a navigable 
rivér— Right, if can be exercised on another's land—River ceasing to 


93 


flow over the land of another —Right ‘obtained against Government - by- 


prescription. 


In Bertgal, the Government’s grantee can follow the shifting river for 
the enjoyment of his exclusive fishery so Jong as the waters form part ` 


of the river system within the upstream and downstream limits of the 
grant, whether the Government owns the soil subjacent to such waters 


as being the long- -established bèd, or whether the soil’ is still in a ” 


ripatian preprietor as being the site of the river’ s recent encroachment, 


But thé grantee of a general right of fishery ina navigable ‘river cannot’ $ 


retain, ‘the right of fishery on the dand of another over which the river 
flowed for a short interval by ceased to do -so, although ‘the “sheet of 
water on other’s land i is connected with the river, 
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Fishery—(Contd.). i 

A grantee ofa general right of fishery in a tidal navigable river froma 
sovereign power succeeded in establishing his right to the fishery in the 
bed of the river as against the Government on the ground that the right 
of the latter to the fishery was barred by limitation ; 

Held, that the grantee could only claim: the right to the fishery in the waters 
that flowed in the bed at that-time and could not claim to follow the 
river on another's land if the river abandoned its old bed. 

Per Roy $:—The rule that the grantee can retain a bed when it has 
connection with the main channel at all seasons of the year, is too 
broadly stated. Indu Bhusan Bose v. Sarajubala Debi 

right, adverse possession of—Computation of period—Possession of 

mortgagee in possession, if can be tacked ; see Limitation x sis 

right, adverse possession of, in public navigable river, how madé 
out ; see | imitation tee ane dss 

Gaming-house—Defective Sarrant =, ‘There i is cause to BEE 
Calcutta Police Act (IV B. C. of 1866), Secs. 3,44,46, 47—Admission of 
accused’s brother, effect of—Common gaming-house. 

To establish a common gaming-house within the meaning of section 3 
of the Calcutta Police Act, it must be established that the house 
was kept ‘for the purpose of profit or gain by the accused and that 
they were the owners or keepers thereof. 

A warrant’ purported to be issued under section 46 of the Calcutta 
Police Act, but beginning with the words ‘there is cause to suspect’ 
instead of the words ‘has reason to believe’ is defective, 

Where the search warrant purported to have been issued under sec- 
tion 46 of the Calcutta Police Act is defective for containing the 
words “there is cause to suspect”, simply the fact of finding articles 








of gaming in the house does not raise a presumption under section 47, 
and make the house a common gaming house. 

An admission by the accused’s brother. in another case to the effect that 
the house was a common gaming house, cannot be used against the 
accused. Gour Mohan Gossain v. Emperor ost 

Goods, detention of, by Collector, orders for—Goods bearing counterfeit 
trade marks or not, how determined—Sea Customs Act to be read 
with Merchandise Marks Act; see Damages, suit for Be 2 

——~-—-, detention of, by Collector, when ordered—* Instructions for the 
observance of Customs Officers,” published under the authority of 
Government of India in the Merchandise Marks Manual; see 
Damages, suit for z e. ove as sos 

Government’s power of sale for arre&rs of revenue; see Sale for 

e revenue ove ww o ii a 

Grant by way of Saranjam, drdinkty incidents of—Incidents, how ascer- 

tained ; see Saranjam | uae ae ies aes 


Grantee of general right Tof, ina navigable river from Governienty i in 


Bengal—Right of fishery on the lando% another—River ceasing to 
flow ; see Fishery, right of a Tin af as 
—a" m of a general right of fishery in a navigable river fsom Governe 
ment, in Bengal, obtaining right against Government by prescription, 
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Grantee—(Contd.), 


effect of—Right to follow the river on anothers land; see Fishery, 


right of sie ae ina wee as 


-=— — of general -right of fishery in navigable river from Government, 
right of, to follow the river on anothers Jand—Prescriptive right 





against Government ; see Fishery, rightof . .. TP coe 
-~—— of general right of fishery ina navigable river from Government 
in Bengal, right of ; see Fishery, right of ve i i 

of saranjam of royal share of revenue, if can create in hisown 

favour occupancy rights ; see Saranjam sak sss one 





— retaining a bed having connection with main channel at all 
seasons of the year—Grantee of fishery right in navigable river from 
Government, in Bengal; see Fishery, right of ise see 


Guardian, appointment of, by court, when not valid ; see Suit to set aside 
decree & see ase EA toe eee 


High Court, power of—Lunacy jurisdiction—Irregular and illegal proceedings 
of the trial court ; see Inquisition ai ies, ee i 


Hindu Law—Alienation by widow—Necessity for small part of consideration 
not established.. 


Where a sale by a Hindu widow for Rs. 19,000 was proved to be for legal 
necessity-to the extent of Rs, 17,378, the Judicial Committee, applying 
the principles laid down, in Krishw Das v. Nathuram and Naimat 
Rai v. Din Dayal, held that the sale could not be challenged. 
Suraj Bhan Singh v. Sah Chain Sukh abe eas ade 


-~—__--__— Partition—Separation of status—“‘Division” of joint estate. 
A member of a joint Hindu family has “an indefeasible right to demand 
partilion, , 


The question being whether, by reason of a certain document, styled a 
“release,” executed by a, Hindu father (a member of a joint family), the 
executant and his sons were separated in status from the joint family 
and whether there was at that time a partition of the joint family estate, 
the Judicial committee laid down the following tests :—“‘There is a two- 
fold application of the word ‘division’ in connection. witha partition. In 
the first place, there is separation, which means the severance of the 
statutes of jointness, That is a matter of individual volition; and it 
must be shewn that an intention to become divided has been clearly and 


unequivocally expressed, it may be by explicit declaration or by conduct. — 


Secondly, there is the partition or division of the joint estate, comprising 
the allotment of shares, which may be effected by different methods”. 
Their Lordships held, on the construction of the document, that it did 
not operate either as a separation of status or asa partition of joint 
family property. Mukund Dharman Bhoir 7. Balkrishna 
Padmagji_... fi ow ov < sm ove 





————Reversioner assenting ib widows alienation, mien precluded 
Jrom questioning i. f 
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Hindu Law—(Contd.). 


An alienation by a Hindu widow in excess of her powers is not altogether 
void- but only voidable by the reversioners,, who may either singly or as 
a body be precluded from exercising their right to avoid it either by 
express ratification or by acts which treat it as valid or binding. 
Tayava, a Hindu widow, alienated most of her husband’s (Akkagouda’s) 
properties in 1868 by 3 deeds. By one of these she made a gift of 
certain of those'properties to her brother Bassappa ; by another she sold 
half of certain other lands to Annagouda (who was the nearest kinsman 
onthe husband’s side), and by the third she sold the other half of. those 
properties to her son-in-law Shivgouda. There was only one small 
property left unalienated. These three deeds were all executed. and 
registered on the same day, and each of these alienations was assented 
to by the other alienees. When the succession opened out on the death 
of the widow Tayava in 1912, Annagouda was under the Hindu law 
the nearest heir of Akkagouda (Tayava’s husband). Annagouda, who 
survived the widow by nearly 6 years, did not in his lifetime seek to set 
aside the alienations in favour of Basappa and Shivgouda ; but after his 
(Annagouda’s) death in 1918, his son and grandsons instituted the 
present suit to recover those properties on the ground that the alienations 
thereof by the widow were not valid : 
Held, that both the gift to Basappa and the sale to Shivgouda by Tayava 
were binding on the plaintiffs. The three deeds of alienations executed 
by Tayava were part and parcel of one transaction and were inseparably 
connected together, and Annagouda himself being a party to and 
benefiting by the transaction evidenced thereby was precluded from 
questioning any part of,it, and the plaintiffs claiming under or through 
him had no better title to succeed in the suit than Annagouda had. 
‘<The transactions which were effected by Tayava with the consent of 
Annagouda and Shivgouda were evidently prearranged as a proper > 
disposition .of Akkagouda’s property between these parties, and those 
transactfons must be considered as a whole,and since Annagouda received 
considerable advantage from giving hig consent to Tayava’s alienations, 
it would be most inequitable if his (Annagouda’s) descendants, while 
retaining that advantage, should be allowed to set aside the other 
alienations.” i : 
Quaere, whether. the contingent interest of a remote Hindu reversioner, / 
being a mere spes successionis, could be validly sold by him, and whether `- 
an agreement to sell such interest would be void in law. Ramgowda 
Annagowda Patel, v. Bhausaheb .. ia : me 267 
Bindu widow—Surrender in favour of here of release, 
if to be considered deed of relinquishment—Plaint inartistically drawn 
—Plaint, allegation in—Substance—Notice of document in plaint— 
Properiy purchased “by widow in execution of rent decree, nature of— 
Relinquishment deed not properly stamped. ae 
„A plaint though not ‘artistically drawn inasmueh as it did not state the 
. precise case ina precise form, alleged facts which would lead the Court 
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Hindu widow—(Cozzd.). 


to infer that the case of relinquishment was set up in the plaint. as 
reference was made to the document ‘in paragraph 2 (of the plaint). 
Hence a question for the first time can be raised in second appeal that a 
. ` deed.of release by a Hindu widow was a deed of surrender in favour of 
the next reversianer. í i 


A Court will be justified in disregarding the form of the plaint if it 
appears that in substance all the facts necessary to raise the point in 
controversy are mentioned in it. 


By giving notice of the documents in the plaint, the defendant is given 
notice of the contents of the deed which shows that it is a deed by which 
the widow relinquished all interest of her husband’s property in favour 

of next reversioner. 


The property purchased by widow in execution of decree obtained by her 
for rent against tenant who obtained a subordinate interest under the 
raiyati which she inherited from her husband, did not loose the character 
of its being property which she inherited from her husband. 


The contention that the release was ineffective às it was not stamped as a 
deed of relinquishment should have been, was not valid ; as what was 
to be looked up was whether the facts lead to the inference that there 
was a relinquishment, ee Misir v. Srimati Chhakina 
Bhanu. i sis i sen see 

Hindu widow, alienation by, in excess of her powers, effect of ; see Hindu 
Law a 

— widow, alienation by—Necessity for small pait of conèideratión iot 
established ; see Hindu Law ive ae ees aa 

widow, alienation by—Reversioner assenting, when precluded from 





questioning it ; see Hindu Law ` i ie ii 
widow’s purchase of property in execution of rent decree, characteris- 
tic of ; see Hindu widow 





Impartible estate—Alienation by will—Proof of Family custom—Right to 
t maintenance—Mesne profits, personal tiability of wrongdoer for. 
In impartible property there is no co-parcenary. In the absence, therefore, 
of a family custom restricting alienation, an impartible estate is alienable 
by will, 


The onus probandi is on the party alleging the existence of such a custom, 
` The decisions of the. Privy Council are not inconsistent and other judgments 
of the Board dealing with the right of succession to an impartible estate, 
The mere circumstance, that no previous holder of the impattible estate had 
purported to alienate it by will, cannot be accepted as proof ofa custom 
of inalienability. 


Apart from custom and relationship to the holder, the junior members of 
the family have no right to maintenaace out of an impartible eetate: . 
The personal liability of a wrongddtr to pay mesne profits is not affected 


149 
267 
291 
267 


149 
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Impartible‘estate—(Contd.). . n A 
by the circumstance of his poverty. Sri Protap Chandra Deo Dahbal 


Deb v, Raja Jagadish Chandra Deo Dhabal Deb ki ii 

Impartible estate, if alienable by Will—Family custom ; see Impartible 
estate ee 

Incidents ‘of saranjam grant considered ; ; see a Saraja mE 

Indian Income Tax Act, Sec: 37, construction of—Penal Section; see ` 
Assessment 

Indian Lunacy Act, Secs. 3 ti), 40(3) —Sister of alleged lunatic— Relative ; ; 
see Inquisition... ave ee ess 


een, 











, Sec, 4o—Notice, when to be drawn up ; see Inquisition 
s Secs. 40, 41, 42, 62, 64—Notices ; see Inquisition aie 
—--——~, Sec. 4o—Relative, if entitled to notice—Court’s discre- 








tion ; see Inquisition 








Inquisition we oo n 
Indian Oaths Act (X 071873), SS. 8, 9 9; 10, pave al oath or aoe 
` affirmation—Statement in presence of family Diéty, when conclusive. 

In a suit for partition between two Hindu brothers, the plaintiff when 
filing in Court his lists of the joint family property alleged by him to be 
in the possession of the defendant, made the following offer: “Lala 
Indar Prasad (the plaintiff).says he will give up out of his lists such 
items as Jagmohan Das (the defendant) denies before the Deity Lachmi 
Narsinghji. Jogmohon Das accepts this.” The Court, thereupon, 


appointed a local commissioner, who proceeded to the plaintiff’s house; i 


and in the presence of the plaintiff and the Deity .Lachmi Narsinghji he 
recorded the admissions and denials by the defendant of the items in the 
lists field by the plaintiff: : ‘ : 

Held, that these proceedings were tantamount to the administration to- the: 
defendant of the special oath or solemn affirmation contemplated by 
Ss. 8, 9 and 10, of the Indian Oaths Act, and, by virtue of the provisions 
of S. 11 of the Act, the admissigns and denials of the defendant so 
recorded in the presence of the Diety, were binding and conclusive upon 
the plaintiff. f 

The plaintiff was estopped (under the circumstances) from asserting that 
the Diety was, as a matter of fact, not actually present in the Dibba (box) 
when the defendant’s statements were recorded. 

The agreement made between the parties (as recorded in the plaintiff’s 


above offer) did not contemplate that the Diety would be actually invoked ° 


by the defendant when he attended to make in the presence of the God 
his admissions and denials. The proceedings were not, therefore, vitated 


by the fact that no such invocation was made, Further, ‘‘if the state- 


ments be made in th€ presence of the Diety introductory words,of invoca- 
tion become entirely unsuitable and are spperfluous.” - 
The form.of the oath is immaterial. ‘‘It is laig down by all- writers that 


e° the outward act is not essential to the cath. It has been the wisdom of 


» Sec, ae Noles: nature of ; see Inquisition.., Sits 


» Sec, 62—Judicial determinarion, how come to; see ` 
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Indian Oaths Act—(Conid.). 


all nations to.administer such oaths as are agreeable to the notion of the 
person taking.” 

The “oath or solemn affirmation” referred to in S. 8, et seq of the Indian 
Oaths Act, is.in its nature and essence quite distinct from the oaths and 
affirmations contemplated by S. § of.the Act. All that is required by 
S, 8 is that the oath.or solemn affirmation (therein referred to) may be 
ttin any from common amongst or held binding by persons of the race or 
persuasion,to which the.deponent belongs and not repugnant to justice or 
decency.” It may .be as infinite alike in form and contents as racial 
custom -or the dictates of any religious persuasion may sanction or 
require. 

Neither an invocation nor an oath or affirmation in the technical sense of 
these words ‘is in any way an essential ‘part of the so-called oath or 
solemn affirmation referred to in S. 8 of the Indian Oaths Act. 

In cases wherethe special ‘‘oath or solemn affirmation” is permitted by 
Ss. 8, 9,:and 1o ofthe Indian Oaths Act, it is not necessary to adminis- 
ter, in-addition, the ordinary oath or affirmation referred to in S,5 of 
the ‘Act. The-special ‘‘oath or solemn affirmation’? when ‘permitted isa 
complete substitute’ for:the other. 


The use of the-alterndtive expression ‘‘oath’’ and “solemn affirmation” as a 
description of the special ritual envisaged in S. 8, Indian‘Oaths Act, 
indicates ‘that’ the ritual is'to be at least as solemn for the deponent ‘and 
attended by thesame consequence'to him as is an ordinary oath or affir- 
mation :for and to:an ordinary witness. The temporal consequences of 
corrupt falsehood follow as inevitably for the.one-class of witness as for 
the other, 


An “oath or solemn. affirmation” may be sufficiently ‘‘administered” toa 
witness, within the meaning of S. 1Oof the Indian Oaths Act, when a 
statement is made -by him in the presence of a Deity. Lala Indar 
Prasad. Lala Jagmohan Das... we 

Indian Oaths,Act, Sec. 5, ordinary oath or affirmation under, if also to be 
administered—Special .oath or solemn affirmation -administered 3 see 








ma ——. „. Sec, 8—Invocation, Oath or solemn affirmation, if 
essential ; ; sae Oath see ase ase i a 
ee » Sees. 8, 9, 10, 11—‘Oath or solemn affirmation’—Form of 
Oath:; see Oath tn aes 


—--———--——, Secs. 8, 9, To, 11——Special oath.or solemn affirmation— 
Ordinary oath or affirmation, referred to in section 5 of the .Act, if also 








to be.adminstered ; see Oath za ee oa se 
— » Secs, 8, 9, 10, 11-~Special oath or solemn affirmation— 
Statement in presence of family Deity; see Oath Oi ik 


re rene 





s Sec, 8—Use of alternative expression “oath” and “solemn 

affirmation’’—Temporal consequences of corrupt falsehood ; see Oath’... 

———, Sec, 10—‘‘Oath or solemn affirmation”, if sufficiently 
s 
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Indian Oaths Act—(Coxtd.). 


“administered” to witness—Statement made'by witness in presence of 
Deity ; see Oath ee vee PA 


Indian Penal Code (Act XLV of 1860), section - 196-—Using evidence ` 


known to be fulse—Froduction of false account books for the purposes of 
assessment of Income Tax—Indian Income Tax Act (X! of 1922), 
sections 23 (2), 37— Judicial proceedingIndian Income Tax Act, 
Sec. 37, construction of. 

Under the provisions of section 37 of the Indian Income Tax Act. any 
proceeding before an Income Tax Officer, Assistant Commissioner or 


Commissioner pursuant to a notice under section 23 (2) of the Act is a` 


judicial proceeding for the purpose of sustaining convictions under 
sections 193 and 228 of the Indian Penal Code. 

Section 37 of the Indian Income Tax Act is a penal section and should be 
construed strictly. 

Proceedings, which took’place in the present case before an ‘Additional 
Income Tax Officer on the production of account books viz. after the 
explaining of accounts and on further investigation finding that the.books 
were false account books, having regard to section 37 of the Indian 
Income Tax Act, being not judicial, the provisions of section 196, Indian 
Penal Code, were inapplicable. Lal Mohun (Saha) Poddar v. 


, The Emperor as n vei m 
Indian Succession Act, Sec. 2—Trust deed— Provision for appointment of 
future trustee ; see Will iat tes si e 


Infant, liability of—Borrowing by guardian—Personal contract—Subrogation= 
~Decretal amount, how realised, 


A minor cannot be personally made liable for any debt incurred by ‘his 
guardian on his own personal:liability. But if a guardian incurs a debt for 
the purpose of carrying on a business of a minor which was continuing 
from before the date of the debt incurred by the guardian, the creditor 
is, as it were, Subrogated to the position of the guardian and he (creditor) 
can under such circumstances recover the amount go lent on, a decree, 
the amount of which can be realised from the estate of the minor confined 





to his business contract. Rajaram Singh 7. Pancha Deogi sat 
Injunction, grant of, a judicial act ; see Damages, suit for ae i 
—, improperly obtained—Court to be asked within a reasonable time 

to enforce the undertaking ; see Damages, suit for w si 


+ m Obtained maliciously and without reasonable or probable cause; - 


but subsequently dissolved—Right taenquiry as to damages, when to be 


ba e 

Ingquisition—Zndian Lunacy Act (IV of 1912), sections 3, 40, 41. 42, 62, 64, 
83—Procedure—Notice contemplated by section 40, form of—Sister of 
the lunatic, ifa relative within the meaning of section 3 cl. 11 and 
sections 40—Sister not served with r®ætice— Appeal to High Court by 
sistér, competency of—Illegal jrocedfve—~High Courts power of 
* interjerence. Ai 

6 


s 
made ; see Damages, suit for dea ue ise w io 
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Inquisition—(Contd,). 


Under the Indian Lunacy Act, there are not to be two enquiries of the 


same character. It is only a preliminary investigation which is required - 


to justify an order directing an inquisition. 

The Indian Lunacy Act intends that a judicial determination should be 
made upon adequate materials.. Before such an order is made, some 
sort of notice should be served upon the lunatic first. 

On an application made to the District Judge for ordering an inquisition 
under section 62 of the Lunacy Act the first thing to be done is that the 
District Judge either with notice to the lunatic or without notice should 
carefully consider whether the case is one which calls for an order 
directing an inquisition. If he considers that it calls for an order 
directing an inquisition then it is, his obvious duty to record an order 
directing an inquisition. When he has once done that he is then by the 
combined operation of section 64 with sections 40, 41 and 42 of the Act to 
take certain steps with regard to notices, 

When the learned Judge has decided to record an order directing an 
inquisition, he has certain matters to consider. He does not need to 
record so elaborate an order as is provided for in the case of a High Court 
under section 38 (2); in certain circumstances the inquisition directed 
should be held not by the District Judge himself but by some subordinate 
Court nearer to the place where the ‘lunatic happens to be; and there 
are provisions also with regard to assessors and other matters which the 
learned Judge may have occasion to consider at the time when he draws 
up the order for the inquisition. ` 

Orders for the custody of lunatics and for the management of their estates 
do not come into question at all until there has been a finding of lunacy 
as a result of an inquisition, There is no question of interim orders on 
such matters pending the determination as to the person’s state of 
mind. 

If there be no previous order directing an inquisition then the officer 
purporting to hold an inquisition is not holding an inquisition at all, 
The proceedings in such a case have no validity or effect at all. 

If an inquisition is to be directed at all it must be directed before it is held 
and unless there is a good direction for an inquisition no person can 
even begin to hold it. 


The notice contemplated by section 40 is a notice to be drawn up after 
there has been an order directing an inquisition. It is notice of such 
order and of the time and place at-which the inquisition is to be held; It 
is not notice of the petition, ° . 

_ There is no right on the part of a relative to get any notice at all, The 
matter is entirely in the discretion of the Court and the Court may omit 
a relative and may include a person who is not a relative. e 

The inquisition is a proceeding of specialgsolemnity and importance. When 
that inquisition terminates it tesminates in a judgment which finds or 
does not find that the person is of unsound mind and upon that finding 

e 
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Inquisition ~(Conzd.). te 


the jurisdiction. arises to give orders as to the custody-of the linatic and 
to the management of the estate. 

The evidence taken at the inquisition is evidence to be given by peoplé in 
the ordinary way coming‘as witnesses before the Court. 

On the 28th August, 1926, an application was made to the District Judge 
by two sons-in-law of the alleged lunatic P for directing an: inquisition 
for the purpose of ascertaining whether he was of: unsound mind! and 
incapable of manging his affairs and for an order for: management of his 
estate etc. The order recorded’ thereon on. that: date was ‘Register. 
The roth September 1926 is fixed for hearing. Issue general notices and: 
special upon the other relatives. Applicant to pay process fee Rs. 7-8: 
and supply notices within a week.” The notice that was actually. given 
was a notice first that somebody applied for an inquisition and: that” that’ 

. application was going to be heard on the'toth September-next. The: 
form used was similar to one given under Guardians and'Wards Act: 
No notice was served upon the lunatic of a decision on the part of the 


Court to: make him the subject of lunacy proceedings. On the ioth — 


September, certain relations of the alleged lunatic filed a petition: 
agreeing that the latter:was a lunatic, whereupon the Judge took.evidence 
of a medical gentleman and recorded the following order: ‘In: view of 
the circumstances set forth in the petition I direct: an inquisition under 
the Indian Lunacy Act.’ After referring to the medical evidence and: 
the petition of consent of the parties concerned, ordered: “I, find‘that P 
is a person of unsound mind and is incapable of managing himself ‘and 
his affairs” : 

Held, that the procedure adopted was illegal and entirely. bad: 

A sister of an alleged lunatic is a relative within the definition ‘given by 
section 3 cl (11) and a person who comes within the first: part-of section 
40 cl (3). 

A sister of an alleged lunatic who was not served with a notice under 
section 40,,with her husband made an application to the successor of the 
District Judge who passed the ordgr declaring the lunacy, to setiaside: 
the finding as to lunacy and subsequent proceedings. The. application’ 
was rejected, Thereupon she preferred an appeal to the High.Court-: 

Held, that the appeal was competent. 


That the High Court could interfere with the order, even if- the- sister be 


considered as having no right of appeal. Saroj) Basini: Debi v. 
Mahendra Nath Bhaduri 


. e . e . eos i 
—~—~-——, if held—No previous order directing iniquisition 3 see Inquisition 
a proceeding, nature of ; see Inquisftion 





Interest, if. created—Agreement by which remaining brothers, major and‘ 


minor, giving up ¢heir rights to property in favour of eldést and’ 
acknowledging right of primogeniture 3. gee Putni s! 


Intestacy—Construction of Will of a christian =Efects—Immovable-přoper-. 
et (YG See Wil 


ave tee 
é . 
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Irregularities in form of notification—Substantial compliance~ with Bombay 
District™ Police- Act—Bombay- District: Police Act, Sec. 79; see Suit 
against- public officers ar ea soe 

Jama Wasil Baki’ papers—Eifect—Tenant not objecting to “its admissi- 

"bility ; see Evidence ise ase és 








> if admissible in evidence ; see- Evidence kee 

Joinder of defendants in action for-ejectment, rule as-to ; see- Ejectment, suit 
for... air we 

Joint estate, partition.or division of; how. sheds 3 see 2 Hindu Law: 

Joint family, members of ~ Brother in-more affluent circumstances, supporting. 
brother in indigent circumstances ; see Joint Hindu family. ... a 





School ; see Joint. Hindu family, a eee coe 

Joint Hindu-family~—-Dayabhega. School—Test—Father and. sons, if forma, 
joint family—Brothers living. in separate places after their father’s death: 
and acquiring properties with. their respective earnings—Presumption—. 
Rebuttal. 

Under the Dayabhaga School of Hindu Law.there cannot be a joint family, 
consisting of the father and the sons. Thesons may acquire separate 
properties of their own.but they have noconcera with the joint family 
property if any property can be so called during the life-time ‘of the 
father. i 

The test-as-to whether the sons forma normal Hindu joint family after 


the death of their father is whether they. are joint in food, worship and _ 


estate. 

` If any brother of the'family amongst the Hindus in Bengal is in a more 
affluent circumstance on account of his earnings than others who were 
indigent-and who flock to him for the purpose of assistance and support, 
the latter cannot be said to be a member ‘ of joint Hindu family with the 
former, 


- When self-acquisition is claimed, the other members of the joint family 
are to prove that they had’ also contributed tothe acquisition of the 
property. h 


. 
A, a Hindu governed by the Dayabhaga School of Hindu Law died leaving 
five sons, K.,.R.,],T.and B. After the death of their father, the 


brothers lived at different places, had separate earnings and funds. R. . 


and J. lived atone place but have different houses. They acquired 
properties. Some were acquired in the life-time of R. and. others after 
his death, R’s son brought a suit claiming share of properties in the 
hands: of jJ’s son and- another, alleging that R'& J formed’ a joint 
Hindu family who: combined’ teeir -earnings to acquire the disputed‘ 
property : 

Held, that the presumption was that all the brothers, were separate and 
did not form a: joint Hindu family ; thatin order to succeed in his 
claim the plaintiff must establi€h that. there was joint acquisftion of 
property and prove how much R contributed for such. acquisition and 


his share woulde be in accordance with theamount of purchase money 
à e 


family, members of, sons if, after the death of father—Dayabhaga - 
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Joint Hindu family—{Contd:). 
that was found tobe R’s. Gouranga Sundar Mitra v. Mohendra 
Narayan Mitra ʻi e aes oe 
Formal partition or antiga merely for convenience 








of management—Separation in mess and residence, and exclusive collec- 
tion of rent for over 40 years. ` 


Three brothers, members of a joint Hindu family, separated in food and 
residence more than forty years ago, and an arrangement was then come 
to, whereby possession of the lands was distributed between them, and 
the lands were thenceforth in the separate and exclusive possession of 
each of the three co-sliarers, who separately collected the rents accor- 
ding to their respective shares. The question being now raised whether 

this was merely for convenience of management or in pursuance of a 
formal partition of the estate, the Judicial Committee held, on the facts, 
(differing from the High Court) that the arrangement for the exclusive 
collection of rent, etc., proved that there had been a formal partition 





between the parties. Abdul Wahab Khan v, Tilakdhari Lal we 
Joint Hindu family, member of—Partition ; see Hindu Law a. nee 
Jointness, severance of status of—Proof ; see Hindu Law si ee 
~——, severance of status of, a matter of individual volition ; see Hindu 

Law si ki ies ee at ‘ea 
Judge, duty of —Evidence—Points, legitimately arising in favour of accused ; 
see Jury trial. ... “ee ose 255 ete eee 





, duty of—Injunction, granting of—Malice; see Damages, suit 
for ... se ws is wes Ss 

Judicial SrocesdinePiocseding before an Yncome Tax Officer pursuant to a 
notice under section 23(2) of the fndian Income Tax Act—Penal Code, 
Secs. 193, 228 ; see Assessment ter n 


Jurisdiction—Adjudication of insolvency in Mofussil Court—High Court, if 
can re-adjudicate him as insolvent ; see Proceedings, stay of, 
Agreement between all parties—Civil Procedure Code, Sch. I, : 





Para 1 ; see Compromise ... soe 
— m --— Bombay Revenue Jurisdiction" Act (. x of 1876 re Section 4— 
Yurisdiction of Civil Couris—Suit for declaration that plaintiffs were 
watandar patils and kulkarnis of a village—Cancellation of Watan 
Register-—~Contribution levied under Bombay Hereditary Offices Act (III 
of 1874)—~Suit to set aside Collector's order barred by limitation—Claim 

o for refund of contribution not likewise barred, when order illegal. 


Under section 4 of the Bombay Revenue Jurisgiction Act, a Civil Court has 
no jurisdiction to entertain a suit for a declaration that the plaintiffs were 
watandar patils and kulkarnis of the village. and for cancellation of the 
Watan Rsgister. The words of the section in question are wide enough 
to preclude the Civil Coffrts from entertaining any claim tothe watan 
offices in opposition to the claim of the herglitary officers appointed or 
Tecognized under the Bombay Hereditary Offices Act, and also any 
@Aim for the cancellation of the Watan Register, ' 

x > . 
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Jurisdiction—(Contd.). 


Contribution under the Bombay Hereditary Offices Act, having been levied 
from the plaintiffs for the emoluments payable to the representative 
Watandars, the plaintiffs sued (inzer alia} fora refund of the amount 
onthe ground that they were entitled to hold the suit lands free of 
assessment, and that they had ceased to be watan lands, and were not 
liable to contribution for the remuneration of officiators under the Act. 
The High Court held that asthe svit was brought more than six years 
after the Collectors order, it was barred by Article 120 of the Indian 
Limitation Act, and as the order could no longer be impugned, the 
plaintiffs were barred by limitation from suing for a return of the contri- 
bution levied on them in consequence of that order, and fora declara- 
tion that the suit‘lands in their possession were not liable to contribu- 
tion under the Bombay Hereditary Offices Act: 

Held, by the Judicial Committee (reversing the High Court), that the 
plaintiffs’ failure to file a suit to set aside the Collector’s order imposing 
the contribution within the period limited for filing such a suit, did not 
preclude them from suing fora refund of the contribution. ‘If the 
order was illegal, the plaintiffs were not bound to filea suit to set it 
aside, but were entitled to wait until it was enforced against them, 
and the attempt to enforce it against them gave them a good cause of 
action which was admittedly within time.” 

The Jurisdiction of the Civil Courts to entertain the claim for a refund of 
the contribution levied under the Bombay Hereditary Offices Act, was 
not barred by Section 4 of the Bombay Revenue Jurisdiction Act. 
Laxmanrao Madhabrao Jahagirdar v. Shriniwas Lingo 
Nadgir i ‘is iai S via m 

, competent, when Court is of, with regard to suitor other 

proceeding 3 see Revision ... sue 





—-——, when arises—Custody of lunatic and management of estate ; 

see Inquisition... on ooo i ves os 

——~ is conferred by Section 9 Civil Procedure Code; see 

Revision es e oe te is ese 

of Court, meaning of ; see Revision... aia ies 

Jury, chosing of—Deficiency of person summoned—Person present in Court ; 
see Jury trial . vos 

~ ~~, direction to, at the commencement of trial that they are judges of fact 

and not bound by the opinion of the Judge, if cures defect in charge ; see 

Jury trial ae ibe tae 

——, reading out evidence to—Judge, duty ‘of; 3 See jiy trial tee 

——, verdict of, if can be sustained—Qne of the jurors not entitled to sit as 

not being summoned ; see Retrial aie a ae wee 





a. 











» verdict of, in accordance with facts of the case one of the jurors not 

entitled to sit as not being summoned ; see Retrial ass cos 
Jury trial—Chosing jury— Deficiency of persons summoned to act as jyrors — 
` Criminal Procedure Code “Act V of 1898), Sec. 276 Proviso (2)}— 
‘Required’ —' Chosen’ —~Criminal Procedure, Code, Sec. 279. 
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Jury trial—(Conid.). 


In ordinary:cases five persons are to be chosen by lot forthe purpose,of -. 


acting.as -a.jury out of ten persons summoned to .act as jurors. -In 
murder trials seven or nine persons, as the case may-be, are to.be chosen 
by lot for the purpose of acting as a jury out of fourteen or eighteen 
persons summoned to act as jurors. In case, however, of a deficiency 
of persons Summoned, that.is, where the persons attending.in.obedience 
to the summonses.are less than the numbers summoned,.the number-.of 
jurors required may with the leave of the Court,be chosen from such 
other-persons as may be present in Court, 

The word ‘chosen’ in proviso.(2) to section 276 of the- Code of Criminal 
Procedure;means ‘chosen by lot’. 

The object ,of,sections 276 to 279 of the Code.of Criminal ‘Procedure:is.to 
secure an impartial trial by rendering.impossible any.intentional selection 
of jurors to try a.particular case.and that.an accused, person: has a right.to 
be tried by.a jury chosen with strict regard to all the safeguards; provided 
in the Code to secure perfect impartiality. 

The central idea is to have a jury chosen by lot from.the persons summoned 
to act.as jurors. 


Section,279 of the Code of Criminal Procedure contemplates an ordinarily : 


normal case of the jurors summoned.attending, but by reason of.challenges 
or other causes such as some of them being excused, no summoned juror 
is left to.take the place of the last challenged juror, some other-person 
present in Court may be empanelled. -In so.far as section 279 sub-section 
(2) permits .a person not chosen by ‘lot to be empanelled, it-introduces 
an exception .to -the general rule,-but.this is .only .in.the exceptional 
conditions stated and in emergent circumstances. 

The latter.part of section 279 has no.application to.a case where there isa 
deficiency of persons summoned and where this deficiency is supplied 


under, proviso (2).to section 276. .Rosonali v. King=Emperor , oo 
-Jury trial—One ofthe jurors not entitled to sit as not being summoned— 
Verdict, if.can be sustained ; see Retrial eee Ss 


Aury trial—Summing up—One-sided charge-—Reference indiss section 374of 
the Code of Criminal Procedure (Act V of 1898) —Reading out evidence 
to jury. 


The direction to jury at the commencement of trial-that they are the judges: 
of fact and:areimot-bound.by the opinion of the Judge, cannot -cure'the `- 


defect inthe. charge which has'the effect of withdrawing from-the Juryathe 
determination of facts. 


The accused is entitled,sas a matter of right,'to a proper summing ‘up ‘of ‘ 


* the case to the jury, 2 


When,a person is charged under sections 302 and 324, Indian Penal Code, 
the provisions of the law should strictly be adhered to. The accused 
should not have any manner of grievance vith regard to the procedure 
adopted at the trial, It is not enough to merely read out the evidence to 


e'the jury ; it is incumbent on the Judge to ‘analyse that evidence and to He 


PAGE. 


160 


241 


Vou. XLVI.) INDEX OF casis. 667 


PAGE. 
tury trial—(Conzd,). 
present before the jury such points as can legitimately arise in favour of 
the accused. 
Under section 374 of the Code of Criminal Procedure, if there has been a 
proper trial before a Judge and jury, the entire case is open to the High 
Court. If there has been no proper trial, the only course open to the, 
High Court is to’set aside the conviction and sentence and to direct a 
retrial. i 
Per Graham, F : Itisnot enough for the Judge merely to read out the 
evidence to the jury in extenso. He should sum up the evidence on both 
sides and place the case succinctly before the jury. Rajab Ali Fakir 
_ v. The King-Emperor ... i sie oh es 31 
Kabuliat, construction of —Measurement ; see . Rent, enhancement of wes 250 


Landlord and tenant—Covenant to repair by the lessee—Subsequently 
erected buildings—Extent of obligation to repair. 


, 


“A general covenant to repair includes not merely buildings existing 
when the demise is made, but all those which may be erected during 
the term. If, however, the covenant to repair is only one 
to keep in repair the demised premises it applies to -those existing 
at the date of the lease only unless the new buildings are made 
part of the old ones.” 


An Indenture of lease contained the following proviso :—‘* And at all’ 
times ‘during the said term of years keep the said premises in good 
and substantial repairs and the same in good and substantial repair 
deliver upto the lessor, his heirs or assigns at the expiration or 
Sooner determination of the said term.” Further:—‘* And-it is 
hereby agreed and declared by and between the parties hereto note- 
withstanding anything thereinbefore contained that the said lessee 
shall be at liberty to make all necessary additions and alterations 
to the demised premises to improve the buildings with the written 
consent of the lessor at his own cost during the continuance of the 
“said term and all such changes adgitions fittings and fixtures so 
made shall become and be considered the properly of the said lessor 
and the lessee ‘shall have no right to remove the same either before 
or after the expiration of this lease.” New buildings were erected by the 
lessee and they were so constructed that in various portions thereof 
they were made part of the original buildings and in other portions 
they were so constructed that they could be made part of the original 


building at a moment’s notice. ° 7 


Held, that having regard to the terifs of the Indenture of lease and . 
also in view of facts found inthis case, the covenant to repair is 
in very general terms and it would extend to the subşequently erected 
buildings. Ezra Meyer Aaron Cohen v. Kumar Debendra Lall 
Khan os es ox. ie s sa 607 
—_———_———--—Settlement of ‘land totenant by lessor while not in 
actual possession pesee Ejectment Bee Sac ase ‘eke 595 
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Landiord, if can enhance rent of his tenant—Patta—Tenant to hold from 
«t generation to generation” —Tenant not to get remission of rent-— 
Tenant to pay cesses ; see Evidence tes one sae 

Land Registration Act, Sec. 78—Land in possession of the tenant. is 
comprised in more than one estate ; see Rent, suit for a 

, Sec, 78 is controlled by section 81 ; see Rent, suit 








for ' ae Ses sä as 

Lease of molvaa rights—Liabilicy for village officer's remuneration — 
Maniba swatantrams.  , 7 

The Raja of Ramnad, as zamindar, executed a cowlenama (lease) of 

certain villages in defendant’s favour. The lease was, in effect, of 

the right to collect melvaram from the tenants of the villages. 

The Raja was under an obligation, and directly liable, to pay out 

of the gross yield nine per cent to the village officers as their 


remuneration (maniba swatantrams). The defendant lessee made these 


payments direct to the village officers. The Government | 


having afterwards fixed salaries in cash for the village officers, the 
nine per cent became no longer payable to them by the Raja. The Raja 
accordingly claimed to recover from the defendant lessee the nine 
per cent of the gross produce, contending that the defendant had 
hitherto been paying the same over to the village officers as an agent 
of the Raja and that when the obligation of the Rajato make these 
payments ceased, the defendant lessee was thereafter receiving the 
nine percent forthe Raja’s use. The High Court, by a majority, 
disallowed the Rajas claim, holding that ‘‘ the case was analogous 
to cases quoted where, .a conveyance having been made of lands 
under certain burdens, if from any extraneous cause the burdens 
disappear, the benefit accrues to the. grantee of the lands and not 
to the grantor” 

Held, by the Judicial Committee (reversing the High Court) that the 
Raja was entitled to recover the nine per cent of the gross grain pro- 
duce which represented the maniba swatantrams payable to the village 
officers from the date when the swatantrams no longer became payable 
to them by the Raja. Raja Rajeswara Setupati alias Muthurama- 


linga Setupati Avargal, Raja of Ramnad v. Muthanan Servai- 


alias Tirunilakantan Servai... ve ons 

Liability —Draqer of bill of exchange to reimburse holder for vála on dis- 

honour by acceptor-——Negotiable Instruments Act (XXVI of 1881), S, 30—~ 

° DIA draft—Confirmed credit—Deletion of words in printed mercantile 
contract. è 

Drawers of bills of exchange who discount them’ with a Bank are 

° bound, in case of dishonour by the acceptors, to compensate the hol- 

der for value (that is, the Bank) unless they (the drawers) can 


show that, when they ¢liscounted the bills, they bargained that the 


transaction should be without recourse. To relieve the drawers from 
their liabiltty and to` limit the Bank's prima, facie right of recourse 


against themselves (the drawers), they must show some contract with 
e + 
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Liability —(Contd.). : i 
the Bank to that effect, or some breach of contract or of duty on 
their (the Bank’s) part, which would have that effect im law. 


Where drawers, when discounting the drafts, made-over documents of title ` 


(bills of lading) to the discounting Bank, and the drafts were marked 
D/A (which meant “ Documents against acceptance”) : 


Held, that the drawers? description of the drafts as D/A was, in “effect, a” 
direction by them to the Bank to surrender the documents to’ the áccep-- ` h 
tors against their acceptance, Consequently, on the Bank presenting the ' 


drafts for acceptence to the drawees, and acceptance being duly given, 
the Bank were justified in handing over the shipping documents to the 
acceptors. On the drafts being subsequently dishonoured at maturity by 
the acceptors the drawers became liable to reimburse the discounting 
Bank. There was, under the circumstances, no misdealing by the Bank 


with the drawers’ rights by way of security as would afford any answer 


to their (the Bank’s) action. 2 
The incidents of a ‘* confirmed bank credit”? discussed. 


Where words ina printed form of a mercantile’ contract are deleted, 
the effect is the same as if the deleted words had never formed 


part of the print at all, M. A, Sassoon & Sons, Limited v. The . 


‘International Banking Corporation ii 


Liability, general, in Risk Note B of Railway Company, nature ‘of-—Contract : 


Act, Sees. 152, 161—Bailee ; see Burden of Proof sas tite 
` Life Insurance Policy, purchase of, by pleader, in execution of decree 
against the heirs of the insured—Suit by pleadet for recovery of money 
due on the policy—Transfer of Property Act, Secs. 2 (d), 136 ; see 
Pleader wie ne es as Sas ote 


. Limitation—A verse possession —Mortgagee, possession af, if can be tacked 
—Title to fishery by adverse ‘possession—Thak map —Title or possession, 
evidence of. 

An indefeasible title to fishery in a‘portion of the river can be obtained by 
adverse possession for 60 years against the Government. . 

e . . 

Adverse possession of fishery rights can*be established in a public navigable 
river, if exclusive acts of possession are shown for the statutory period. , 

In computing the statutory period of adverse possession, the ‘possession of 
the mortgagee in possession can be tacked with that of the owner. 

Thak authorities have nothing to do with title or posseSsion : and no 
deduction as to titlé or possession can legitimately be drawn from 
Thak maps. Debendra Lal Khan 2. Secretary of State for India 





in Council... ie e... . 
— Application for substitution, if time-barred—Petition under section 
105 (1) of the Bengal Tenancy Act ; see Party .. e e ise 


——— -Application to enforce ah undertaking given te Court ; 3 see. 
e ; 


oo 
J . 


Damages, suit for oe We 


*Dispossession not by landlord ; see Court o! of PAoa t power of 
. 
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e. 


Limitation— Execution sale—Fraud—Suppression of notice—Civil Procedure 
Code (Act V of1908), Sec, 47, O. 21 R, 22 Sub-Rr. (1) and (a), O, 2r 
R. 90—Limitation Ait (IX of 1908), Sch. 1 Art, 181—Application to set 
aside execution sale as void: 

An application by the widow of the judgment-debtor made more than 
30 days after sale, under order at rule go of the Code of Civil Procedure 
to set aside an execution sale on the ground of fraud stated -not only 
that there had been deliberate suppression of ‘all necessary process but 
that she was an illiterate partanashin lady and that she knew nothing 
about the proceedings until she was informed by her father at a date 
after the time had expired within which her epelcetiag under order 21 
rule 90 should have been made : : 

Held, that the application in the absence of proof by the opposite party that 
the petitioner had clear and definite knowledge of those facts which 
constitute the fraud, at a time which wis too remote. to allow him to 
seek the assistance of the Court, was not barred by limitation under 
30 days rule. i 

An application for leave to issue execution of a decree passed on the 25th 
February, 1916, was dismissed for default on the 26th November, 1923. 
On the 10th November, 1924, again an application for leave to issue 

* execution was filed : 

Held, that as the decree-holder could not satisfy the Court that within a 
year prior to loth November, 1924 an order had been made “against 
the party against whom execution was applied for” under order 21 rule 


22 of the Code of Civil Procedure, the execution was barred by. 


limitation. 
-. An order: ‘Notice returned after service. Decreeeholder takes no further 
steps. So the case is dismissed,” is not an order against the judgment- 
debtor within ‘the meaning of order 21 rule 22 of the Code of Civil 
Procedure. i . 


The intention of the Legislature in framing sub-rule (2) to order 21 rule 22 
of the Code of Civil Procedure isto maintain the necessity of a notice 
under sub-rule (1) and the legal position of the parties concerned 
remains unchanged except in cases where the terms of sub-rule (2) are 
complied with. The object of passing sub-rule (2) apparently was 
that there might he rare cases where insistence upon a strict compliance 
with sub-rule (1) might work hardship. It was not intended by enacting 
sub-rule (2) that the mandatory nature of the provisions of sub-rule (1) 
should be abrogated and the Legislature intended that the status guo 
ante of sub-rule (1) should be maintainetl except under special circums- 

© tances in which ‘for reasons to be recorded” the Court should think in 
order that justice should be done that it ought to issue execution without 
notice under sub-rule (2). 

An application to set aside an execution sale on the ground that it is void 
comes ugder section 47 of the Code of Cévil Procedure and under article 
181, Schedule I of the Limitation Act.. -Ménmotho Nath Ghose-v. 
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Limitation—Fadlure of constderation— Advance of monies on mortgage sub- 
sequently declared void—~Interest received—Limitation Act (IX of-1908) 
Sch. I, Art, 97. i 

Monies were advanced on mortgage executed on behalf of a Mahomedan 
minor, and interest paid for some time, A mortgage decree was 
subsequently obtained and the property sold. On the Irth March 1918 
in a suit by the minor the mortgage was declared void and the'sale set 
aside. A suit was then brought to recover the amount of the loan from 
the parties who acted for the minor: 

Held, that Article 97, Schedule I of the Indian Limitation Act applied 
since the true date of the failure of the consideration for the loan was 
the day on which the decree was passed setting aside the mortgage. 





Ma Hnit v. Fatima Bibi ‘ve ‘a a ai 
nn eee Indian Limitation Act (IX of 1908). Sch. 1 Art. 118—~Suit to 
_ declare invalidity of adoption—Knowledge of alleged adoption for over 

6 years. : 


Article 118 of the Indian Limitation Act, governs a suit whichis in effect 
and substance one for a declaration that a particular adoption is 
invalid, > 

Where the plaintiff had knowledge for more than six years prior to the 
institution of the suit that a claim on the strength of the alleged adoption 
was being made, the suit would be barred by Article 118, Limitation 
Act. Lala Jagmohan Saran v. Sahu Deoki Nandan ... sts 


m met Limitation Act (1X of 1908), Sec. 14—Prosecuting in good faith a 
: suit—Cepy of order. 

A certain amount was borrowed on the 6th May 1923, for which a suit was 
instituted in the Union Court on the 2nd May, 1926, On the 6th June, 
1926, that Court passed the following order: ‘It being desirable that 
there should be a proper trial conducted by persons versed in law of 
the question raised regarding the document filed by the plaintiff and 
regarding the question of the rate of interest, this Court orders that the 
suit be conducted in the proper Court.” On the 6th June, 1926, the 
plaintiff applied for acopy of the osder of the Union Court, which was 
supplied to him on the 12th June, The 13th June being Sunday, the 
present suit was filed before the Small Cause Court Judge on the 14th 

` June, 1926: 

Held, that the suit was barred by limitation. 

That the plaintiff was guilty of considerable and unreasonable delay. in 
taking steps to recover the debt due to him. 

That section 14 of the Limitation Act was inapplicable as the Union Court 
did not decline to entertain the suš or to decide that it had no jurisdic. 
tion or through want of jurisdiction or any other cause of like nature it 
was unable to entertain the suit. f 

That the plaintiff was also not entitled to the benefit of section 14 of the 
Limitation Act in respect of the @eriod from the 6th to-14th June, 1926, 
as the suit could have beef filed without a copy of the order of the 
Union Court : Bonomali Gope v. Fakir Chand Pal ... ws 
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Limitation—Limitation Act (1X of 1908), Sch. I Art. -182 (2)— Decree or 
order’'—Order declaring appeal to abate. z 

A obtained a decree against B on the 29th March, 1922. B appealed ; 

pending appeal A died and his “heirs were- not brought on record, 


Consequently the appeal was ordered to be abated on the 2Ist May; -° 


1925. On an application for execution of decree by the heirs of A: 


Held, that time can under Sch. I. Art. 182 of the Limitation Act from 21st- : 


May, 1925 and not from 29th March, 1922. P 
Cases on the point reviewed, Gohur Bepari v. Ram Krishna Shaha .. 
Party brought on record out of time—No relief claimed against 





such party ; see Res judicata vis BS 
e—a Possession of waste land—Absence of entry ; see Ejectment ise 





—~Time, running of—Adverse Possession of quarries 3 see Putni 
‘Limitation Act, Sec, 5—Question for decision ; see Appeal sia se 





filing of appeal and giving mistaken advice to his client—Appellant 


accelerating thé filing of appeal ; see Appeal ` ... ta es 
m » Sec. 5—Sufficient cause—Pleader under wrong apprehension 
about the date on which appeal to be filed; see Appeal... o 
“mem meea —~y Sec. r4--Suit instituted in Union Court—Union Court not 
declining to entertain the suit—Prosecuting in good faith a suit; see 
Limitation J a 3 bas 


» Sch, I. Arts. 36, 49—Detention of goods—Wrongfully ànd 
maliciously applying to the Collector of Customs and obtaining order for 
detention ; see Damages, suit for sen vee tee 
» Sch. I. Art. 36—Suit for dies for wrongfully and 

maliciously instituting and prosecuting a suit ; see Damages, suit for ... 
~~, Sch. I. Art. 97—Failure of consideration—Advance of 











monies on mortgage subsequently declared void—Interest received ; see 
Limitation... ee see 
—---—, Sch. I. Art 118, applicability of ; see Limitation f 

—~-~-——, Sch. I, Art. 155—Appeal from order of Civil Court making 
complaint under section 476 of the Code of Criminal Procedure ; see 








Sanction asi ; see errs ad 
, Sch. I. Arts, 181, 182 (7)—Annual Sagimenis and possession 
in default—Time at which right to possession arose—Decree, construction 


cere oe 

















of ; see Decree abe Si sis k we 
— » Sch. I. Art. 181:—Application to set aside an execution sale 
: on the ground that it is void ; see Limitation see oon wae 
—_—- » Sch. I, Art, 182 (2)—Decyee or onder’ —Orger declaring 

appeal to abate ; see Limitation ae ose ove 
Lunatic, custody of, and management of sale Tate j whan arises ; 

see Inquisition ees ‘ 
Lunatics, orders for the tustody and na fenëit of their estates, dhen i 

come into question 5 3 see Inquisition - e oo 
Mahomedan iaw—Wife living in adultery—Povæty of husband ; see Res- 
- _ g@titution of conjugal rights, suit for... p es is 

6 


—-, Sec. §—Pleader under wrong apprehension as.to date of ` 
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Mah.atta Saranjam and Inams ; see Saranjam 

Maintenance, right of—Junior members of the family ; see  impartible 
estate ae e aie eee 

Makarari and Putni, difference ‘between ; 3 see Putni ise be 

Malice, meaning of—Malicious prosecution of Civil suit ; see Damages, suit 
for... AP oe cs i ris eae 

Malicious prosecution, suit for—Damage, remoteness of ; see Damages, suit 

for... PEA Sea ee 





prosecution of Civil.suit—Malice, meaning of ; see Damages, suit 
for... zas ats 


r ate 


prosecution of Civil suit—Object not to injure another but to for- 
ward or -defend one’s trade—Damage to another ensues ; see Damages, 





suit for oe 1 
Maliciously and wrongfully bringing d prosecuting Civil suit, damages 

for—Questions for consideration ; see Damages, suit for... 
Maxim—Quicquid plantatur solo solo cedit—Applicability in India ; see 


Sale for revenue vee ve ae vos 
-Mercantile contract—Effect of deletion of words in a printed form ; see 
Liability w 


Mesne profits—Alternative pr prayer in plaint—One relief refused by primary 
Court—Decree under O. 41 R. 33, Code of Civil Procedure ; see Court 
of Appeal, power of ` ... sive a Se 

Personal liability of wrongdoer, if affected by poverty ; see 








Impartible estate . as asi ae aoe 
-———suit for—Purchaser of equity of redemption Lessee from 

mortgagee ; see Ejectment on on oon eee 
‘Mind, state of, person’s—Pending determination—Interim order; ‘see 
Inquisition e a ae ar oe oss 
Mineral right, if passes to putnidar—Putni lease ; see Putni wate ise 


Minor, if can be made personally liable--Debt incurred ‘by his guardian on 
his own personal liability ; see Infant, liability of aa 
Mortgage, discharge of—Presumption arising from mortgagor’s possession 
of mortgage bond, when rebutted ; see, Discharge of mortgage ia 
---— bond in possession of mortgagor, presumption arising from, when 
rebutted ; see Discharge of mortgage... 





Mortgagee entering into possession peacefully and without any objection on 
the part of the person interested in the mortgaged property, ifa wrong- 


doer ; see Ejectment saa a Se iat vee 
——-—~—~-— in possesoion,. how relieved of the liability to account ; see 
Ejectment... a an ia . 


Muhammadan Law—Wak/— Family Settlem ent—Substantial dedication to 
charity— Mussulman Wakf Validating Act (V1 of 1913)—Retrospective 


operation. ° 


The Mussulman Wakf Validating ct has no retrospectiye operation. 
Under the Wakf Act, 1913, a wakf is not rendered invalid because it 


appears that the main object of the settlor was to make a settlement of . 
; s ce i 


t . 
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Muhammadar Law—(Conéd.). 
his property on his family rather than to devote it to what are ordinarily 
understood as charitable purposes. 

With regard to wakfs created before the passing of the Wakf Act, 1913, 
the test now, as formerly, is, not whether the gift to charity is substan- 
tial, but whether the properties included in the wakf have been substan- 
tially dedicated to charity? The wakf is not necessarily bad because of 
ancillary provisions made therein by the settlor for the maintenance of 
himself and his ‘dependents. On the other hand, if the bulk of the 
income is settled on the line of his own descendants, and need only go to 
charity on failure of such line (an event which might be indefinitely post- 
poned), and the settlor’s real purpose is to make a family settlement of 
his property, there can be, under such circumstances, no substantial 
dedication of the property to charity, and the wakf would, in conse- 
quence, be invalid. 

- In applying the test, the Court, especially after the passing of the Mussul- 
man Waké Validating Act, will not be disposed to construe the provisions 
of the deed too strictly. . 

Regard should be had to the provisions themselves rather than to the 
language in which they are expressed- 

The gift to charity need not be substantial but that the properties included 


in the wakf should be substantially dedicated to charity. Balla Mal v. 


Ata Ulla Khan Sis ase 


Mussulman Wakf Validating Act—Test, application of—Deed, if to be 


strictly construed ; see Wakf is ‘as aes 
Wak, if valid —Object to make family 








enue 





settlement ; see Wakf ae bee one 


re ne nme, «if has retrospective effect; see 


Wakt. . ae oes ose ite ae 


Negotiable Instruments Act, Sec. 30—Documents against acceptance’ 


draft ; see Liability “i s w 
New point at the appellate stage of the heft and several 1 liability— 
Wrongful possession of property -Diferent causes of action; see 
Ejectment “u cee s ie 
Notification, form of, irtepulactites in—Substantial smpliaäce with Bosw 
District Police Act--Bombay District Police Act, Sec. 79; see Suit 
against public officers toe one eae 
Oath, form of—Outward Act ; see Oath ... 
Obligation to repair, extent of—Covenant to repair as the lessee—Subse- 


i quently erected buildiggs ; see Landlord®and tenant see, ace 
Order, interim—Pending determination as te person’s state of mind ; see 
Inquisition «+. ase Sise oe on 


, interlocutory, as to costs of iene if can be questioned in appeal— 





Acceptance of Costs ; see Putni Sale... sie we 
s which justifies inquisition 3 seë Inquisiti8n, ... zi 
, allowing objection, if valid—Objection by *udgment-debtor—Decree- 


°° holder absent—Merits, not gone, into ; see Decree, execution of 
s . 
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Order directing inquisition—Judge, what to consider ; see Inquisition ‘isn 
of assessment of annual value of assessee’s property by the Officer of 





Corporation, nature of ; see Appeal ... _ me ie 
Orders for the custody of lunatics and for the EEEE of their ua, 
when come into question ; see Inquisition ar ee i 
Partition, formal, or airangement merely for convenience of management— 
Joint Hindu Family—Separation in mess and residence, and exclusive 
collection of rent for over 40 years ; see Partition “ae LT Sa 


1 “Division” application of—Severance of status and partition of , 


joint estate ; see Hindu Law eve ves PE 

Partner, suit by, after dissolution of partnership—Suit are to loss asd 
profits.of partnership business or to the stock-in-trade or capital employed 
in the business ; see Suit, maintainability of 





» suit by, after dissolution of partnership, tobe for a general 
account ; see Suit, maintainability of... ae ra 
ne annem, Suit by, against other partners for recovery of a specific share in 
the sale proceeds of the stock-in-trade, after dissolution of the partner- 


ship ; see Suit, maintainability of ..…… a sa 
Partners, action between, maintainability of; see Suit, maintainability 
of ... oe ose vii ses we ee 


Party—Application under section 105 of the Bengal Tenancy Act (VIII of 
1885)—Substitution—Assignment—Effect of making one of the tenants, 
party—Bengal Tenancy Act, Sec. rogA—Second appeal. 

Where on a consideration of the application for settlement of fair and equit- 
able rent as a whole, the Court is not satisfied that the only matter-dealt 
with by that application is settlement of rent within the meaning of those 


words in section 109A of the Bengal Tenancy Act, there isa right of 


second appeal. 

When section 1o05 (1) of the Bengal Tenancy Act speaks of an application, 
it is not necessary for the landlord or the tenant in making the applica- 
tion to name any person. It is only necessary to indicate the holdings 
in the record in respect of which a settlement of fair and equitable rent is 
sought, ' Hence an application to bring on the record the heir or trans- 
feree-of the right of the tenant more than two months from the final 
publication of-the record of rights is not time-barred. 


But if the landlord went on against onconly out of several tenants, his 
advantage such as it is in being able to proceed under section 105 of 
the Bengal Tenancy Act comes to an end. 


The original defendant .or tenant recofded in the recordof rights was A. 
One B was-brought onthe record aby a petition filed after two months 
from the date of the final publication. It turned out that A’s interest 
had been sold.at auction. Although B’s name had been substituted for 
A on the application of the plaintiff landlord, B was only one of several 
persons interested in the tenancy. © . P 

Held, that the landlord could not*get the advantage given to him. Srimati 
Siba Kumari Devi v. Doshi Ghosain 
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Party personally knowing all facts— Duty to give evidence on ‘his own 
behalf and to submit to cross-examination ; see Presumption... Aes 

Party’s right to show what compromise was—Dispute as to nature of com- 
promise ; see Compromise . ne a sis 

Patta, construction of —Tenant to hold fees “generation to generation”— 
Tenant not to get remission of rent—Tenant to pay cesses; see 
Evidence ae s i oe 

Personal liability — Promissory ea Daseption of ane in body— 
Drawer signing in his own name—Question of law—Summary judg- 
ment, when, k 

The drawer’s description in the body of the promissory note as ‘managing 
director’ of certain limited company, has not the effect of excluding his 
personal liability, 

Whenad wer put his signature on the promissory note without any quali- 
fication whatever and did not take any steps whatsoever to indicate that 
he was signing the document not in his personal capacity but for and 
on behalf of the company, held that he was liable for the amount of 
the promissory note. 

The question as to whether there should be a summary judgment in favour 
of the plaintiff company or whether leave to defend the suit should be 
given to the defendant appellant, depends upon the decision of the 
question viz., whether there was any triable issue dependent on facts 
which were to be investigated. 

The question whether having regard to the terms of the promissory note, 
any personal liability had been undertaken by the drawer, does not 
involve the taking of evidence. It is a pure, question oflaw, Shyam 
Sundar Chakravarty v. Titaghur Paper Mills Co. Ltd. 

Penal Code, Sec. 124 A—Intention of tthe writer—Intention, how- gathered ; 
see Seditious article ae wi ee xs soe 
, Sec. 124 A—Intention, how gathered—Writers in public press ; 











see Seditious article son vee ove í 
— +, Sec, 124 A, how construed ; see Seditious article... aay 
==," Sec. 153 A= Honesty of viéw—Wrong view; see Seditious 
writing iai a vee vee one 
—-—-———, Sees 153 A—Intention of wate of drama, how judged; see 
Seditious writing és e i ose 
-m Secs. 193, 228—Proceeding before an Income Tax Officer 
e pursuant toa notice under section 23 (2) of the Indian Income Tax 
Actis a judicial proceeding ; see Assessment =. is was 
——— ——-——, Sec. 196—Proceedings before the Additional ee Tax 
* Officer on production of account book€—False account books; see 
Assessment... ove a tee 
— m, Secs, 302, 324 hor under—Law should be strictly adhered 
to ; see Jury trial ` oe £ z% a 1 
m, Sec. 499 Excep. 9—Advocate asking question in cross-examina- 
tion imputing the character or position in life of a witness ; ; see 
Defamation °... eee: a jae koe s.. i 
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Plaint, amendment of—Amendment violating right of defendant ; see Putni 
sale ... 


ree ove one wee 





sion ; see Putni sale ass 


ate eee eon 





, forin of, if can be disregarded Facts necessary to raise the point 
mentioned in the plaint ; see Hindu widow K ie so 
Plaintiff adopting a more formal and elaborate procedure than he should 
have adopted in applying to the correct Court; see Damages, suit for 


Pleador—Purchase in execution of decree—Life Insurance policy— Transfer 
of Property Act (IV of 1882), Secs 2 (d), 136. 
Section 136 of the Transfer of Property Act i is controlled by section 2 
clause (d). 


The provisions of section 2 clause (d) of the Transfer of Property Act 
save a suit, by a pleader for recovery of money due on a policy of Life 
Insurance purchased by him in execution of decree against the heirs of 
the insured, from the operation of section 136 of that Act. National 
Insurance Co., Ld, v. Haridas Bosu A Syaa ice 


Point, new, if can be taken at a late stage of the case ; see Evidence ies 
Privity of estate—Lessee from dina not competent to let 


out ; see Ejectment avs ads 
Possession bona fide under a de facto landlord, whit amounts, to ; see Bject- 
ment ave ine ese we tee vee 


-——_—--—, lawful—Mortgagee in possession with consent of mortgagor— 
Consent binding on purchaser of equity of redemption ; see Ejectment. ... 

— , sit for, by purchaser in execution of a decree under the second 
mortgage—Rights of first and second mortgagee, if can be determined ; 
see Ejectment .. x ” 

Prescription, right by, gibt Goveraiment Saute of generál right of 
fishery in navigable river from Government, in Bengal—Right to follow 





the river on another’s land ; see Fishery, right of... Soe ane 
Presidency Towns Insolvency Act, Sec. 22—Court’s power of staying 
proceedings ; see Proceedings, stay of... ase ase 


Presumption—Brothers living in separate places after their father’s death 
and acquiring properties with their respective earnings; see Joint 
Hindu family .. ce one 

m -— Calcutta Police Act, Sec. 47—Finding articles of gaming ia 
the house—Search warrant defective for containing the words ‘‘there is 
cause to suspect” ; see Gaming-house... 





—- Co-sharer landlord’s interest in rpe: of one estat parti- 
ally registered in the Collectorate—Rent proportionate to his entire 
interest realised by Him. for over 30 years Withóatany objection ; see 
Rent, suit for +. ae se ese ie 

«w Particular person innocent—No means of discriminating 
between cases of various persons found in the bouse—Circumstances 
pointing that every person found in the’ house, a member of the cons- 


piracy ; see Conspiracy e ie we be 


» amendment of—Suit for declaration of title and confirmation of posses- 
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pe 


Presumption—Questioa asked in cross-examination—Imputation on the cha- 
racter and position in life of a witness ; see Defamation 
re-  Title-—-Possession of waste land ; see Ejectment .. 


Sa 





Witness— Party personally knowing all facts—Duty to give 
evidence on his own behalf and to submit to cross-examination. 

It is the bounden duty of a party, personally knowing the whole circum- 
stances of the case, to give evidence on his own behalf and to submit 
to cfoss-examination. His non-appearance as a witness would be the 
strongest possible circumstance going to discredit the truth of his 
case. Sardar Gurbakhsh Singh v; Gurdial Singh si ase 

~m arising from mortgagor’s possession of mortgage bond , when 

rebutted ; see Discharge of mortgage ... iss 

Primogeniture, right of—Agreement by which remaining rotheii major 

and mtnor, giving up their rights to property in favour of the eldest 
and acknowledging right of primogeniture, if creates any interest in his 


‘a 





favour ; ‘see-Putni ae oe is 
Principal, if responsible for statements of Agents—Malice ; see s. Dishiazess 
suit for “es m ais a oon 


Privilege of Advocates in India in ane of questions asked in crosse 
examination ; see Defamation as ee TA ie 


Probate Court, decision of, effect of—Same issue raised in civil suit~- 


Probate proceeding transferred to the Coit of Subordinate Judge ; see. 
Res judicata vee bes es a 
Proceeding, subject matter of, how sostinei see Suit, maintainability of 
Proceedings, stay of—Presidency Towns Insolvency Act (Act Ll of 1909), 
S. 22—-Discretion of Court~Non-interference on appeal. 
Whether or not the Court shall exercise the power given to it by S. 22,. 
Presidency Towns Insolvency Act, 1909, of staying the proceedings is 
entirely one of discretion. 


Where this discretion has been judicially exercised by the primary Court; 
it will not readily be interfered with by a Court of appeal. f 


On the 6th August, 1924, the appellant was adjudicated insolvent by the 
Court of the District Judge of Birbhum, „Then on the 15th September, 
the respondent firm filed a petition in the High Court of Calcutta on 
the Original Side in Insolvéncy Jurisdiction; making a: claim to money, 
and that was supported by an affidavit. On the 17th March, 1925, 
the High Court in its Insolvency Jurisdiction treated itself as having 
jurisdiction and made an order adjudicating the appellant insolvent : 


Held, that as there seemed to be some suspicion that the proceedings at 

Birbhum were not praceedings which wêre in the best interest of the 

~- creditors, it was better.that the junadleion shauld be exercised by 
the High Court. 


That the Court had a diseretion, it had jurisdiction, but might have had, 
at a subsequent stage, to restrain the exercise of that jurisdiction in any, 
way which® the circumstances required. Sasi Kinkar Banerjee. v. 

P Hursookdas Chogmull ... tes a fist 
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Profit, net, percentage of, as shown in the books of the employee; see 








Commission... ies a ia 
Promissory Note—Drawer’s description i in the body as “Managing Direc- 
tor” ; see Personal liability oe x A s 

— Personal liability, if andertakenOdestion of law ; see 

Personal liability o ss ome aa e 
Property, purchased by Hindu widow in execution of rent decree, charac- 
teristic of ; see Hindu widow owe wa ee be 
Prosecution, if toput every search witness into witness box; see 
Conspiracy... ase ise 


Provincial Small Cause Courts Act, Sch. lI Att: 35 Ci. (ii)—Suit by 
landlord for price of trees cut by tenants without permission; see 
Appeal vie ae om sas ais on 


Public Prosecutor, application by, for w thdrawal of prosecution, after the 
conviction by the lower Court—Application before the Sessions Judge 
—Sessions-Judge, if can acquit the accused before judicially determin- 
ing the appeal ; see Withdrawal from prosecution ase sie 


Putni— Mineral right, if passes’ to patnidar—Patnidar and semindar— 
‘Chhya Hrad’—‘Sayar’—‘ Durbust Hakuk’—Adverse possession of quarry 
—Period of limitation, when commences to run-~Agreement giving u 
rights in property. 

A kabuliat by a patnidar. in a putni lease created on the 30th May, 1861, 
after stating that the zemindar was willing to granta patni of the 
Mahals excluding establishment charges and expenses in connection 
with dieties, bund, pullbuadi and wages and so forth, and after mention- 
ing other things excluded proceeded thus: ‘ʻI shall enjoy down to my 
sonsand grandsons &c, in succession in great bliss the mehals within 
the four boundaries without any deduction, the Chhaya Hrad (shades 
and lakes), land and water, whatever has been produced and all seeds 
of production, mal and sayers, barring those ayers prohibited by 
Government, all sorts of land held without payment of rent but which 
are liable to be assessed, hasil and patit, nalkar, bankar, fatkar and 
Jalkar and bils, jhils and all tanks, gardens, trees whether fruit bearing 
or non-fruit bearing and with the exception of debattar and Mahatran, 
Piran &c,,.....which have been confirmed under the orders of Govern- 
ment and except the aforesaid gifted Brahmottors &c all rights and 
interests (Darobust Hakuk) 1 shall possess in patni taluk in the mofussil 

. Ishall never make any application to any Government Official for 
kharij (mutation of my name), Towards the end there was the provi- 
sion that the grantee would not be Entitled to cut dowe those trees the 

` cutting of which would cause damage to the meha) or loss to the jama. 
There was a further provision that the zemindar would get the money 
which would be due’ from the Government on account of land acquisi« 
tion tor cart roads and railways and cacha roads, as well as any kind of 
road that might be made i in future :® s s . 

Held, that mineral rights were granted with the putni to the putnidar: 
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PAQE. 
Patni—(Contd.). 

The expression ‘Darobust Hakuk’ included everything which might be con- 
sidered as belonging to the zemindari right. 

The position as between the zemindar and the putnidar is that the latter 
gets everything except what was expressly reserved. Putni taluks are 
really grants of the zemindar’s interest without restrictions unless strictly 
mentioned in the: potta. : 

The expression Chhya Hrad did not include any right to wddereround’ 
minerals, 

The expression Saye” means all sorts of imposts in addition to land revenue ` 
and does not include minerals, 

Essential difference between Makarari and Patni stated. 

The period of adverse possession of quarries onthe hillock cannot be 
counted from the time when different sorts of earth are found at different 
depths of the quarry.” Adverse possession commences when the defen- 
dant begins to make quarries on the side of the hillock. 

For transfer of title, a conveyance is needed; it cannot be effected by 
mere agreement. 


An agreement by which the remaining brothers including major and minor, 

gave up their rights to property in favour of “the eldest and acknowledged 

tight of primogeniture, is not effective as regards creation of any interest 

in his favour. Rajeswar Prosad Bhakat v. Raja Bhupendra 

Narayan Sinha Bahadur oe 1 307 
Purchase by pleader of Life Insurance Policy in execution of ducts against 

the heirs of the insured—Suit by pleader for recovery of money due on 

the policy —Transfer of Property Act, Secs, 2{d), 136; see 

Pleader ras Te vee we 225 
Putai Regulation, Sec. 14—Suit by Paccha in previous putni sale and 

his assignee against the zemindar, the subsequent purchaser, his assignee 

and the original putnidar—Suit for-declaration that the putni sale is. 

illegal ‘and void and for confirmation of possession ; see Putni 

Sale on we says 51 
Putni salo—Setting aside of Patni Regulation ( yrn of 1819), Sec. 14—~ 

Suit for declaration and for confirmation of possession, if maintainable 

—FPlaint, amendment of—Violating right of defendant—~Limitation | 

Act (IX of 1908), Sch. I, Art, 12(d) —Appeal against interlocutory order 

—Estoppel—Receipit of cost. 

If an interlocutory order is made in favour of one party but for some reason 

costs are allowed unconditionally -tothe unsuccessful party, the latter 

is not precluded from questioning the order on appeal by accepting the 

costs of the hearing. , . 

eA sale held under Putni Regulation can onjy be set aside by a suit unde 
section t4 of the said Regulation’ within one year under schedule I 
article 12(d) of the Limitation Act, and cannot be challenged by proceed- 


ings of a different character. 
When a suit is brought for declaration of tle and confirmation of posses- 
sion, the Court generally allows an amendmênt asking for recovery of . 
e . 
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Putni Sale—(Conid.). 
possession if it is found necessary to give the plaintiff the appropriate 
relief. But no amendment can be allowed which entails a violation of 
the right of the defendant obtained on the ground of limitation. 


A suit by the purchaser in the previous putni sale and his assignee against 
the zemindar, who is the purchaser of the putni in the subsequent sale 
under the Putni Regulation, his assignee, and the original putnidar 
fora declaration that the putni sale is illegal and void and for confir- 
mation of possession, is not one for setting aside the sale under section 
14 of the Putni Regulation. Even if the suit be for recovery of posses- 
sion, -it will not come under the Putni Regulation. Nalinakhya 
Sinha z. Ram Taran Pal i Í 

Putni taluk, nature of—Zemindari ; see Putni Sc P3 
Quarries, adverse possession of—Time, running of; see Putni... 
Railway Company, duty of—Risk Note B; see Burden of Proof 
Company, if insurer —Risk Note B ; see Burden of proof 
———— Company seeking advantage of guarantee statéd in Risk Note B, 
duty of ; see Burden of proof eee vee 
Ratification, act of, when binds an infant after attainment of majority 3 see 
Compromise decree dee nike 


e s 


—— by minor after attainment of majority—Rent receipts 
granted by”inother of the minor after attainment of majority, for self 
and certified guardian of minor—Proof ; see Compromise decree ove 





Registration Act, Sec. 17—Document requires registration—Document 
executed by mortgagor in favour of mortgagee purporting to assign 
mortgagor’s right and interest in the immovable property valued less 
than Rs. foo subject to mortgage, in consideration . of the mortgagee 
foregoing his right to recover the mortgage debt and the interest 
thereon amounting to more than Rs. 100; see Admissibility in 
evidence on se 

Regulation VIII of 1819, See. 14 ase 

Release, deed of, if deed of surrender- Second appl Pleint inartistic- 
ally drawn ; see Hindu widow 


Relie f—Alternative prayer in plaint—One relief Aoi by primary Court— 
Appellate Court, if and when can give other alternative relief; see 
Court of Appeal, power of ons 

Remuneration, village officer’s, liability for—Maniba Swann ans see 
Lease hek gi see 

Rent, suit for—ZLand Registration Act ( KII B. Cor 1876) section 78~Appli- 
cability—Land in possession of tenants comprised "in a number of 
estates—Co-sharer proprietors interest in respect of one estate partially 
registered in the „Collectorate— Rent proportionate to his entire interest 
realised by him for over 30 years without any objectioh—Inference. 

Section 78 of the Land Registratio® Act has no application to 4 case 
where the land in possession of*the tenant is comprised in more than one 
estate. The proprietor mentioned in that section is the proprietor of an 


31 
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Rent—(Contd.). 
estate within the ambit of which the lands in possession of the tenants ` 
are comprised. 

Section 78 has been enacted to compel people or to give them an adequate 
motive to obey the provisions which require registration to be made of 
their interests in land. It is controlled by section 81 which contains a 
saying for the conditions of any written contract, But it isa section in 
aid of section 38. It gives a certain sanction inducing people to make 
sure to register their interest. But this sanction is s ufficient if in all cases 
where there are tenancies confined to one revenue paying estate the 
proprietor is apt to lose what he does not register, i 

Where a tenancy extended to entire lands of f our different touzis .of which 
the plaintiffs were co-sharer proprietors to the extent of 4 as. 8 gds, and 
the defendants tenants held the same at a consolidated rent of 
Rs. 179-2-18 gds, and had been paying rent at the rate of Rs. 4974-8. gds. 
‘to the plaintiffs to the extent of their share fora period extending over 

.- go years without any objection from any one, but the plaintiffs’ names 
were registered in the collectorate in respect of one touzi to the extent 
of 19$ gds. instead of 4 as. 8 gds. claimed by him. : 


Held, that the plaintiffs would not be debarred by section 78 from realizing 
rent atthe rate claimed by them. 
Held further; that the inference in such a case would be that the rent 
` which the defendants had been in the habit of paying for many years ‘was 
really due as between the plaintiffs on the one hand and the defendants 
on theother, Nripendra Nath Mukherjee v. Dharendra Narayan 
Nandi ies se ais Pe g “ese 584 
—, enhancement of—Kabuliat, construction of-—Measurement. 
A jama of Rs, 6-3 as, was held under the landlord and the object of the 
Kabuliat was to increase the rent by 14 annas. This Rs. 7-6 as. was in 
respect of about 3 pakhis of land ‘‘as per boundaries of the different 
lots given below.”, In the document after a reference to different K ists 
came the sentence “when you would measure the lands we shall pay 
rent, without any. objection, for lands found out by your measurement, 
in accordance with the prevailing rate of tenants holding similar class 
of lands.”’ ; 

. Held, that the Kabuliat was a contract by which the tenant went on for the. 
present at .a fixed jama for a fixed land but there was a right in the ; _, 
landlord to alter that position and to claim prevailing rate for the actual 
amount of land in the tenant’s possession, 


That the landlord had to ascertain by measugement whether the tenant had 
gone beyond certain boundaries. 


That, it the landlord insisted upon having a measurement, he might do so 
and then, when he did so, the whole thing was to be reassessed on the 
basis of the prevailing rate for lands df the same plots. Sukumari 
. Mitra v. Kinu Mondal ... = Pa sg, Be sa 250, 


——, liability to enhancement ; see, Evidence PA ea, ea 253 


* 
” 
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Res judicata—Decision of Probate Court—Same issue raised in ‘civil suit — 
Probate proceeding transferred to the Court of Subordinate Fudge— 
Jurisdiction, nature of—Fighting a case on false statement and not 
calling necessary evidence, effect of. 

In a contentious probate proceeding in which A was a party, it was 
decided by the Subordinate Judge to whom the proceeding was transferred, 
that defendant No.1 was the son of B, In a subsequent suit for 
possession by the plaintiffs who claim by virtue of inheritance from A, 
the issue raised in the civil Court whether defendant No. 1 was the son 
of B: . 

Held, that the decision of the Probate Court regarding relationship of 
defendant No. 1 with B operated as res judicata in the suit brought in 
the Civil Court. 

` That the Subordinate Judge when in seisin of the Probate proceeding did 
not cease to be a Subordinate Judge exercising ordinary jurisdiction. 

The question of res judicata is not a rule of technicality but is based upon 
general principles of law which must be given effect to for the purpose 
of giving finality to judicial decisions. 

If a matter has been fought out in a Court having jurisdiction to decide 
that matter, the decision on that matter would operate as res judtcata 
although the Courts might not be the same. ; 

If a man fighting a case fights it on false statements and does not call 
necessary evidence to support his own statements, he cannot afterwards 
gain any advantage for those ommissions of his. He must be considered 
to be as much bound by the decision as he would have been if he put 
forward a true case and called all the evidence that was available. 
Dwijapada Das v. Kalipada De ... sa ay 

Heard and. finally decided—Previous suit dismissed for defect 

of parties—Limitation, question of—No relief claimed against party 
brought on the record. 

To constitute a matter res judicata, it is necessary that the matter must 

have been heard and finally decided in the former suit. Hence when the 
former suit was dismissed on the ground of defect of parties, a subsequent 





nl 


suit on the same cause of action, is nôt barred by res judicata : 


When a party is brought on the record out of time, the question of limita- 
tion does not arise when there is no relief claimed against that party. 
.Jadu Nath Mandal v. Amulya Krishna Kundu vo ise 

, question of, if a rule of technicality ; see Resjudicata Sie 

sma — —, what constitutes—Former suit dismissed for defect of parties 





os 


—Subsequent suit on same cause of ation ; see Res judicata eos 


Restitution of conjugal rights, sit for—Mahomedan Law—Cruelty— 
Wife living in adultery—~Poverty of husband—~Failure by husband of 
the performance of obligations resulting from marriage contract. 


To speak of a wife that she has been living in adultery at a time when she 
has been so living, is not cryelty ;in any event, it cannot be sait that 
this conduct on the part of the husband fulfils the requirements of the 

. 
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Restitution of conjugal rights—(Cond.). 


conditions that “‘under the Mahomedan Law, on a question of what” 
is legal cruelty between man and wife, there must be actual violence - 


of such a character as to endanger personal health or safety, or there 
must be a reasonable apprehension of it.” v8 


Cruelty is not necessarily the only ground upon which a claim for restitution * 


of conjugal rights may be resisted. “It may be, too, that gross failure 
by the husband of the performance of the obligations which the marriage 


proved, afford good grounds for refusing to him the assistance of the 
Court.” 

Per Graham F: Poverty is no ground for refusing to grant to the plaintiff 
in a suit for restitution of conjugal rights agai nst the wife, the relief, 
which he is,entitled to expect from the Court, Jamiraddin Ahmed v. 
Srimati Sahera'Khatun Bibi 

Resumption of Saranjam grant of royal share of revenue, effect of ; see 
Saranjam : 
Retrial —/ury—Invalid Sic chan 

When one of the jurymen who gave the verdict was’ a person who was 
not entitled to sit on the jury as not being summoned, the Court was not 
propetly constituted, and his verdict cannot be sustained, But if the 
verdict be in‘accordance with the facts of the case, the High Court will 
not order a retrial, Emperor v. Irjan > sm V es 

Revenue salé—House standing on the land—Acquisiti on—Claim to compen- 
sation money awarded for the house ; see Sale for revenue sw. tis 

Reversioner assenting ` to widow’s alienation, when «precluded from 
questioning it ; see Hindu Law i 

Revision—Civit Procedure Code (Act V of 1908), “Secs. 9, 115, 151, 0.9 
R. 9—Error of law —Furisdiction— Refusing to exercise jurisdiction, 

An error of Jaw is not a ground for the High Court tō interfere under 
section 115 of the Code of Civil Procedure, oe k 


It is séction 9 of the Civil Procedure Code which confers on the Courts - 


their jurisdiction or power to try various matters. g ee 


Jurisdiction in its- ordinary sense when applied to a’ Court means the power ` 


or authority of judging and a Court is safd to be of competent jurisdiction, 
with regard to a suit or other proceedings when it has power to hear or 
determine it or exercise any judicial power therein. 


Where'the law speaks of exercise of jurisdiction or failing to exercise _ 


jurisdiction, it means using or failing to use authority in entering on an 
3 enquiry and carrying it to a judicial Conglusion. 
a Where a Judge entertained | an application under O. g R. ọ of the ree of 


Civil Procedure and determined-that it aid not fall within the scope of. the, ' 


said order and did not therefore dispose of the further question viz. 


whether petitioner had good ground for not being present when the case 


was called on: . i 
Held, that ‘the Judge by so doing did not’ elè to exercise jurisdiction, 


s and hence his order could not be revised under section 11 5 of the ‘Code ` 


contract imposes on him for the benefit of the wife, might, if properly’ 


PAGE. 
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Revision—(Contd.). 


of Civil Procedure. Jatindra "Nath Ghose v. Sourindra Nath, . 


Mitra Da `. ane ce 
-——-—=Civil Procedure Code (act V of 1908), Sec. 115-— Wrong application 
of law. 


Section 115 of the Code of Civil Procedure applies to jurisdiction alone, 


the irregular exercise or non-exercise of it, or the illegal assumption of it. . 


The section is not directed against conclusion of law or fact in which 
the question of jurisdiction is not involved. 


- The High Court refused to interfere under section 115 of the Code of Civil 
Procedure in a case where the lower Court applied the law to it to which 
it did not apply. Nawab Bahadur of Murshidabad v. Raja Bhu- 
pendra Narayan Sinha Bahadur ... ` i z zi 

Revisional jurisdiction under Calcutta Rent Act, after March 31, 1924— 
Rent over Rs. 250 per month—Bengal Acts IIT of 1920, II of 1923, | of 
1924 Sec. 2 ; see Construction . 

Risk Note B, Purpose of ; see Burden of Proof ` 


Sale ‘fer revenue—House standing, on the land—~.Acquisition—Claim to 


compensation monies awarded for the house—Application of maxim 


“quicquid plantatur solo, solo cedit”’—Definition of the word testate” — 
Principles for apportionment— Bengal Act XI of a Acquisition 
Act (1 of 1894). ‘ 


Plaintiff purchased a holding sold for arrears of Government reventie’ under-. 


the provisions of Bengal Act XI of 1859. At the time of purchase.a 


house stood on.the land, Defendants predecessor was the proprietor of. - 
the holding. Subsequently the land was acquired under the provisions .. 


of the Land Acquisition Act, 1894. -Plaintiff claimed the compensation 


monies awarded for land and building The defendants contended that . 


the sale had not passed title to the building, and claimed the smount 
awarded for-the house : 


Held, (1) that in India the maxim in English law, viz, ‘‘quicquid planta- 
tur solo, solo cedit” has at the most only a limited application. 


- (2) that the word “‘estate” defined in Bengal Act VII of 1868, which is to 
be read with and taken as part of Bengal Act X{ of 1859, must be taken 
to have a more limited meaning than it would have in English law, and 
-the Government’s power of sale, prima facie, is limited to the land. 


(3) that accordingly the ownership of .the building did not pass to the 
plaintiff by reason of the revenue sale, and : 


(4) that in order to determine the qyestion whether the defendants were ` ' 


entitled to the compensation monies awarded in respect of the building, or 
to what, if any, portion of such money, it would be necessary to consider 


what would have been the position of the respective rights of the parties - 


after the sale, if no acquisitiog had taken place under the Land 


Acquisition Act. Narayan Bas Khettry v. Jatindra Nath Roy. 


Chowdhury | se io Se R a A 
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Sale, fraudulent—Civiil Procedure Code, O. 21 R. 63—Claim to attached 
property, preferred by party holding. under registered sale deed—Regular 
suit to establish ; see Burden of proof ome ws 

` —— held under Putni Regulation, how can be set aside ;, see Putni Sale 


Sanction—Criminal Procedure Code (Act V of 1898), Sec. 476B—Appeal 
Jrom an order under Sec. 476 of a Civil Court, if governed by Criminal 
Procedure Caode—Limitation Act (IX of 1908), Sch. I Art. 155.— 
Notice to opposite pariy, when to be given.—*Complaint’—Appeal against 
Civil Court's order pending—Duty of Court 

An appeal from an order of a Civil Court making a complaint under section 
476 of Criminal Procedure Code, must be treated as an ordinary appeal 
under the Criminal Procedure Code and must be presented within 60 days 
from that order under Art, 155 of the Indian Limitation Act, Schedule I 
and not go days as in an appeal in a civil case. 

Section 476 of Criminal Procedure Code requires that the Court to whom 
an application for making a.complaint is made, has himself to find that 
in the interest of justice an enquiry should be made ; as also that he 
should record a finding to the effect that such enquiry should be made 
into any offence committed in relation to a proceeding in Court, The 
Court has further to make a complaint thereof in writing signed by the 
presiding officer of the Court. In other words the section requires that 
the Court should record a finding that in the cigcumstances of the case 
before it an enquiry into the offences mentioned should be made and 
that the Judge should make a complaint in those terms in writing signed 
by him, 

On the margin of a petition praying that the Court might be pleased to 
make a complaint, the order was ‘‘write to A. D. Me about the matter 
and ask him to proceed under section 476 Criminal Procedure Code : ” 

Held, that it did not amount to a complaint to the Criminal Court, to take 
action in the matter and was therefore neither an order passed under 
section 476 of the Code of-Criminal Procedure, nora complaint within 
the meaning of the Code. 

When an application was made under section 476 “Criminal Procedure Code 
before a Judge, who had not heard the case, he should issue notice upon 
the opposite parties and pass proper orders after hearing them. 

When an appeal was pending before the higher Court against the order of 
the Judge in connection with which the application was made under 
section 476 of the Code of Criminal Procedure, the proper course for 
such a Judge was to wait for the result of the appeal. 

Per Cammiade, F: That in a case such as the present it was necessary 
for the Judge who intended to make a cofmplaint to look into the facts 
of the case and to decide what offences had been committed by what 
particular person. =e 

The law requires, that when certain classeyof offences are committed no 
Court should take cognizance of such offegces unless the Court before 
* whom or the relation to the proceeding before which such offences have 

. » 
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Sanction—(Conid,). ; 
been committed moves for this purpose and removes the legal bar to the 


prosecution. Rajani Kanta Kayal v. Bisto Moni Dassi - __... 


mae e Prosecution under section 19 (f) of the Arms Act (XI of 1878)— 
Criminal proceedings, when instituted. 

By entering the charge in the office diary or preparing the cher Geuaieats no 
criminal proceedings are instituted within the meaning of section 29 of 
- the Arms Act. The proceedings really start when the accused is placed 
before the Court: 

Where the accused was arrested, taken to the Thana and a charge under 
the Arms Act was entered against him in the crime sheet, but on the 
next day sanction of the Commissioner of Police was obtained and the 
accused was placed betore the Court and convicted : 

Held, that no error of procedure had been made nor the trial was vitiated, 
Ismail Khan v. The King Emperor os as es 

Saranjam—Grant of revenue only—Grantee not competent to create occupan- 
cy rights—Effect of resumption of grant. = = 

The incidents of a Saranjam grant considered. 

Decisions with regard to inams are not necessarily applicable in considering 
the incidents of a peculiar grant like the Mahratta saranjam. 

The mere fact that the Saranjamdar is ina sense a life tenant does not 
alter the ordinary incidents of a grant by way of saranjam, In the 
absence of a deed of grant, those incidents must be ascertained from (a) 
the evidence, if any, in the case ; (b) from legislative enactments ; and 
(c) from judicial decisions, i 

In the case of a saranjam grant of the royal share of the revenue, itis not 
competent for the saranjamdar (i. e, the grantee) to acquire or create 
in his own favour occupancy rights which may remain unaffected by 
the subsequent resumption of the saranjam. In other words, when a 
saranjam of this nature is resumed, the Government becomes entitled to 
resume not only the land revenue, but also all the rights and benefits that 
the grantee had acquired or secured by virtue of his grant and gua 
saranjamdar. 

The Judicial Committee left open the *question whether, in the case of 
saranjam grants of the revenue only, the grantee could validly create 
occupancy tights in favour of third parties which could survive the 
resumption of the saranjam. The Secretary of State for India in 
Council v. Girjabai TE es ee ae M 

Saranjam grant of royal share of revenue—Grantee not competent to create 


* 


in his own favour, occupancy night Resumption: of grant, effect of ; see 
_ Saranjam ite a wee e or oe 
» incidents of grant by way @f, how dscertáined see Saranjam 





“Sayer,” eime Mine if includes ; see Putni is 
Sea Customs Act, actions under, if can be instituted by the Customs 
Officers on their own initiative ; see Damages, Suit for i va 


eel 





suit for e w m =, fee on e 
: i 


and Merchandise Marks Act, object of; see Damages, 
i a 
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Second appeal—Bengal Tenancy Act, Sec. 109A,—Application for settlement 
of rent—Matter dealt with not simply settlement of rent ; see Party... 





-—— — Defect of procedure affecting merits of -the case-—Civiil 
Procedure Code (Act-V of 1908), section 100.—Dispossession, plea of— 
Burden of proof—Ewvidence before commissioner, acted on by both parties 
-—Evidence, if can be discarded, 

A defect of procedure affecting the merits ofthe case, in the trial of the 
appeal before the lowerappellate Court, is a ground for interference by 
the High Court in second appeal under section 100 of the Code of - Civil 
Procedure. > 

It is essential for the tenant raising the plea of dispossession to establish 
the plea to defeat the landlor d’s suit for rent which was justly due to 


him. 


Where both sides having agreed to proceed not only on the evidence taken ` 


before the Munsiff but before commissioner also, the plaintiff should not 


PAGE. 


be told in the lower appellate Court that the case should proceed after ` 


discarding the evidence that was taken before the commissioner, 
Sailendra Nath Mahata v. Satish Chandra Bhattacharjee l 

Seditious article—Penal Code (Act XLV of 1860), Sec. 12gA.--Gist of 
the offence-—Intention, how gather ed— Writers in the public press. 

The gist of the offence under section 124A. Indian Penal Code lies in the 
intention of the writer and the intention is to be gathered from a fair 
and generous reading of the article in respect of which the charge has 
been laid and not from isolated or stray passages here and there. In 
gathering the intention, allowance must be made fora certain amount of 
latitude to writers in the public press. 


Section 124A. Indian Penal Code is to be vefy strictly or narrowly cons- Í 


trued so as not to stiffle altogether legi timate criticism. 

Held, on a construction of the whole article, that though some portion of 
the article was innocuous and unobjectionable, much of it by means of 
attribution of base, improper and dishonourable motive to third party 

“and by means of innuendoes, came within the mischief of section 124A. 
Indian Penal Code, Gopal Lal Sanyal v. King-Emperor ` 
Seditious writing—Penal Code (Act XLV of 1860), Sec. 153A.—Honest 
but mistaken view—Promoting or tending to promote feelings of enmity 
between classes-—Benefit of doubt. 


-The intention of the writer has to be judged not only from the words used : 


in certain part of the drama, the publication of which forms the subject 
matter of the charge under section 153A of the Indian Penal Code but 
from the drama taken as a whole, z 


The drama taken as a whole, is one which waf written at a time of great 


public excitement, Possibly the writer may have without any malicious’ 


intention and honestly shought that he should express himself in the 
manner in which he did with a view to the removal of causes which 


according "to him were promoting or tending to promote feelings of” 


"enmity or hatred between thé Hindus and Mahomedans ; . 
e . 


. e 
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- Severance of status of jointness—Proof ; see Hindu Law 
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Seditious writing—(Conéd.). : 

Held, that as the writer is quite honest in the view which he took, though 
it may be a wrong one, he cannot be brought within the mischief of 
section 153A of the Indian Penal Code. 

That there is much in the drama which will induce the Court to give the 

. benefit of doubt to the accused. Iswari Prosad Sharma v. King 


Emperor __... “ae wn 
Self-Acquisition—Members, what to prové Daibhagi school ; see Joint 
Hindu family 


eee eee ee 


Sessions Judge, if can acquit the accused before judicially determining the 
_ appeal—Application for withdrawal of prosecution by the Public Prosecu- 
tor ; see Withdrawal from prosecution eas 

Slander of goods -Proof, necessary—Pleading ; see Damages, suit for 

of goods—Trader, tights of ; see Damages, suit for 

——~ -— of goods, damages for—Pleading ; see Damages, suit for 

——-— of goods, what is; see Damages, ‘suit for a i 

Sons, if members of joint family, after the death of father—Dayabhaga 
School ; see Joint Hindu family ay 

Stamp—Deed of relinquishment—Fact ; see Hindu vidoe ae or 

Status of jointness, severarice of, a matter of individual volition ; see Hindu 





wo was 


Law , os ane vos on ee 
Statutory prescription, disregarding honestly or excusably, if an PORTAU ; 
see Suit against public officers ai 


Subordinate Judge, dutý of—Sanction of District “Judes not obtained— 
Proposed compromise, if for the benefit of minor; see Compromise 
decree : ies 


Judge in seisin of the Drotate Sroceeding, if ceases to bea 
Subordinate Judge exercising ordinary jurisdiction ; see Resjudicata 








‘Substitution, application for, if time-barréd—Petition under section 105 (1) 


of the Bengal Tenancy Act 5 3 see Party 


Suit against public officers—Bombay District Police Act (Bombay Act 1 y 
of 1890), Secs. 25, 254, 26, 79— Tax or rate to defray cost of additional 
Police Award of compensation by “Magistrate for damage caused by 
unlawful assembly—Irvegularities in ‘notification—Civil Procedure 
Code (Act Y of 1908), S 8o — Prayer for injunction— Notice of suit 
essential. i 


Under the Bom bay District Police Act, 1890, the action of the Government - 


and the District Magistrate, in impgsing a tax or rate to defray the cost 


o of additional Police employed in a` disturbed or dangerous area, and 


for meeting the'amount of comperisation awarded for damage caused ‘by 
an unlawful assembly, is essentially an executive or administrative, and 
not a judicial Act. - The Act prescribes no forms and few formalities : 


The Police Act does not restrict the @xércise of the taxing function ‘of the 
Government’ and the District* Magistrate to one occasion only, and the 
powers conferred, by it are not exhausted by a a single exercise, 

a e 
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Suit against public officers—(Conid,). - 

Where there has been a substantial compliance with the provisions of the 
Police Act, mere irregularities in the form of the notification issued by 
the Government do not vitiate the proceedings, and, in any case, errors 
and irregularities in the notification are cured by S. 79 of the Act, But 
the provisions of Se 25, subsection (4), with regard to the recovery of 
the cost of additional Police through the agency of the Municipality, are 
mandatory, and until default is made by the Municipality, the Collector 
has no jurisdiction to take steps for the recovery of the tax, It cannot 
be a mere irregularity to disregard an express statutory prescription, 
however honestly or excusably, nor is a short cut permissible because 
the prescribed course promises little advantage. 

The Police Act does not, asa condition precedent to action being taken 
under it, require proof of the active complicity of the inhabitants on 
whom the tax or rate is imposed. It is the essence of measures of this 
kind that one class has to pay for the misdeeds of’ another. 

S. 80, Civil Procedure Code, 1908, applies to all officers of Government 
and to all their official acts, and imposes « statutory and unqualified 
obligation upon the Court, It provides for a fixed and obligatory inter- 
val of two months between the required notice and the commencement 
of any suit in respect of the official’s action. The Act must be read in 
accordance with the natural meaning of its words. S. 80 is express, 
explict and mandatory, and it admits of no implications or exceptions. A 
suit in which inter alia “an injunction is prayed is still “a suit” within 
the words of the section, and to’ read any qualification into it is an 
encroachment on the function of legislation. 


In the case of suits against officials for acts purporting to be done in 
discharge of their duties, S. 80 of the Civil Procedure Code, is to be 
strictly complied with. It is applicable to all forms of action and all 
kinds of relief. The mere circumstance that part or whole of the relief 
claimed is an injunction, does not oust the application of the section. 
Decisions of the Calcutta, Madras and Allahabad High Courts approved. 


The view taken by the Bombay High Court that “in the case of suits .to 
restrain by injunction the commission of some official act prejudicia! to 
the plaintiff, if the immediate result of the act would be to inflict hardship 
or irremediable harm, S. 80, Civil Procedure Code, does not compel the 
plaintiff to wait two months before bringing his suit,” not approved. 


The enactment of S. 80, Civil Procedure Code, is not ultra vires. 
Bhagchand Dagdussa Guirathiv. Zhe Secretary of State for 
« India In Council i be ag 
Suit, maintainability of—Bengal Tenancy Act (VIII of 1885), Sec, 10g— 
Proceeding under S.105 B.T. Act by landlord—~Subject matter of 
proceeding, how to Se ascertained—Suit for rent—Bengal Tenancy 

Act, Sec..1§539—Furisdiction — Wrong: dectsion that the suit is barred. 
What the subject matter of a proceeding is, must be ascertaind by looking 

«” into the application itself which initiates the proceeding, 


e eee soe 
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Suit—(Contd.). 
The defendant tenant held 13 jemas under the plaintiff. There was settle- 
ment and survey, under the Bengal Tenancy Act and the reçord was 
prepared by the Settlement Officer and these 13 jamas were amalgama- 
ted and the rent shown to be Rs. 170 odd. After the final publication of 
the record, an application was made by the landlord under section 105 
of the Bengal Tenancy Act for assessment of fair and equitable rent. 
The main objection of the tenant defendant in that proceeding being 
that he did not hold one jama, but 13 separate jamas under the land- 
lord and the settlement officer was wrong in consolidating those jamas 
without his consent. That proceeding was still pending. In the mean- 
time the landlord instituted a rent suit with reference to one of those 
holdings. The Munsiff dismissed the suit, holding that the suit was not 
maintainable under section 109, Bengal Tenancy Act. On revision under 
section 153 Bengal Tenancy Act, the District Judge reversed that 
decision and remanded the case for trial : 
Held, that the suit for rent was maintainable, section 109 of the Bengal 
Tenancy Act not being a bar : : 
That the District Judge had jurisdiction to interfere under revisional power 
under section 153 of the Bengal Tenancy Act as the Munsiff declined to 
exercise jurisdiction wrongly on the ground that section 109 of the Act 
barred the suit, Sarat Chandra Rakshit v. Mon Mohan 
Pandey a3 ab a Jas + 46 
~, maintainability of—Dissolution of partnership—General aceouni—Suit 
Jor particular item, when maintainable—Suit for specific share in sale 
proceeds of the stock.in-trade after dissolution of partnership, if 
maintainable—Suit for specific sum of money, not a suit for actounts, 


The general rule of law is that a suit by a partner after the dissolution of 
the partnership must be for a general account unless special circumstances 
exist which entitle one partner to bring a suit against another or others 
for a particular item, But if the suit relates to the loss and profits ot the 
partnership business or to the stock-in-trade or capital employed in 
the business in respect of which all paftners have equal rights, it must be 
one for a general account of the partnership business. 
The maintainability of an action between partners without taking a general 
account of all the partnership dealings and transactions, depends on the 
circumstances of each case and upon whether justice can really be done 
without taking such account. p ‘ 
A suit by a partner against other partners for recovery of a specific share in 
the sale proceeds of the stock-in-trade after the dissolufion of the partner- 
ship is not maintainable in the absence - of a special contract, without a 
general suit for accounts as between partners. 


A sult for specific sum of money cannot be converted intda suit for accounts. 
It does not assume the character ofa suit for accounts merely because in 
the determination of the questfn in controversy accounts may have to be 
examined. Magnamoyi Rai v. Brojendza Lal Das Chowdhury... °, 561 


. 
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Suit by minor after attaining majority to set aside compromise under sub-rule 

(2) of rule 7, order 32 of the Code of Civil Procedure—Minor deriving 

benefit from compromise ; see Compromise decree “a oe 441 
-——- for ejectment, and for damages against ‘one or some of several joint 

_wrong-doers, distinction between ; see Ejectment, suit for... ' 433 
-——- for ejectment converted into suit for redemption—Suit brought by 

purchaser in execution of a decree under the second mortgage against 

the purchaser under the first ‘mortgage—Ouster of second mortgagee 

purchaser by the first mortgagee purchaser ; see Ejectment ... gea 570 
~— for enquiry into damages for maliciously and without reasonable or 

probable cause, which was subsequently dissoived, if can be treated as 

application ; see Damages, suit for... ase oss e 455 
~— for specific sum of money, if can be converted into suit for accounts ; 

see Suit, maintainability of be so oe a 561 
-= to set aside compromise decree on the ground that it was in contraven- 

tion of order 32 rule 7 of the Code of Civil Procedure—No leave of the 

Court taken—Terms of compromise were before Court—Proof, necessary ; 

see Compromise decree... sae 3 441 
Suit to set aside decree ~—Fraud—G uardian, apoian of—Civil Prote. 

dure Code (Act V of 1908), O. 32 R. 3 (4)—Facts not properly placed in 

the suit—Non-service of netice—Guardian not taking proper steps to 

defend. 

„Unless and until itis found that the provisions of order 32 rule 3 sub- 
rule (4) of the Code of Civil Procedure have been infringed, it cannot be 
said that the appointment of guardian by the Court was not a valid one. 
The question as to whether the provisions of that clause have been 
satisfied or not is aquestion of fact upon which the lower appellate 
Court will have to record clear and proper findings on a consideration 
of the materials that have been adduced on behalf of the parties. 

In a Suit to set aside a decree obtained in arent suit, the mere fact that 
in the opinion of the Courts bel ow the facts were not correctly placed 
before the Court by the defendan ts in the rent suit or that the plaintiffs 
should have been successful in the said rent suit or that there was non- 
service of notice upon the plaintiff, is not sufficient for the purpose of 
enabling the plaintiff to obtain a decree. Nor the fact the guardian 
appointed by the Court did not take proper steps to defend the rent 
suit be sufficient for the purpose. The plaintiff will have to prove fraud 
upon which the whole case is based. _The Court wil have to consider 
the materials on the record in order to arrive ata conclusion as to ` 
whether non-service, if any, of the notiges under clause 4, rule 3, of 
order 32 of the Code of Civil Procedure was brought about intentionally 
or wilfully by tlie plaintiff in that suit, -that is to say, inorder fo pre- 
vent the plaintiff who was the defendant in that suit from having his 
case properly represented before the Court. The Court will also enter 
into the [question whether the appointment of guardian was obtained 
by means of contrivance resorted to by the pdaintiffin that suit witha 
«° similar. object. Bepin Chandra Das v. Menajaddi se ia 287 
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Summary judgment or leave to defend the suit, the question whether there 
should be ; see Personal liability ‘is ss as 
Summing up of case to jury, proper, accused entitled to ; eles trial 
Surrender by tenant in favour of landlord—Tenant, insolvent—Contract for 
sale by tenant in favour of third party—Cognizance of landlord ; see 
Transfer bee wae ses a i 
Tax or rate, imposing, to defray the cost of police employed i in disturbed ; or 
dangerous area and for meeting the amount of compensation award- 
ed for damage. -caused by unlawful assembly, is an executive 
or administrative act—=Bombay District Police Act; see Suit against 





public officers Ae om se. ‘eo vas wea 
~~ or rate, imposing of, essence of~Bombay District Police Act; 

see Suit against public officers - es vee 
Testamentary document~Trust deed mentioned as Pat of srant of letters, 

of administration ; see Will See) si 
Threates to litigate or threats to boycott, when anlawful ; 3 see s Damages, 

suit for ie an ` ie 
Time, deduction of—Copy of order of ‘Union Court, not necessary; see 

Limitation... ni iie hes 9 
Title, transfer of Conveyance, deed of—Agreement ; see Putni 

or possession—Thak ; see Limitation ie see ies 

—— to fishery in a portion of river—Adverse possession ; see Limita- 

tion ose ace 


Trader, rights of—Slander of goods ; see Damages suit for as 
Transfer—Good faith and valuable consideration—Surrender by insologit 
tenont—Contract of sale—Knowledge of contract. 


Transfers in good faith and for valuable consideration are protected both 
under the Transfer of Property Act and under the Insolvency Act. 
Under the latter Act, it is the transferee who must show that the 
transaction isin good faith and for valuable consideration, 


A surrender in favour of landlord by the insolvent raiyat is not for valuable 
consideration when there isa contract for sale within the cognizance 
of the former, for valuable consideration in favour of a third party: 
Syed Mohamad Maliha v. Choudhuri Mahammad Ismail 
Khan si g o 


Transfers in good faith cea for valuable GjddldarationAnaolveady 3 see- 


Transfer ee ae ves he ae 5 
Transfer of Property Act, Secs. 2 (d), 136—Purchase by pleader of Life 
insurance Policy in execution of decree against the heirs of the insured — 
Suit by pleader for recovery of money due on the policy ;*see Pleader ... 
Transfer of title—Conveyance, deed of Agreement ; see Putni ... 
Trial, if vitiated ~Accused arrested, taken to thana and charge under Arms 
Act entered in Crime Sheet—Sanction of Commissione? obtained, next 


day ; see Sanction eee e- 
Trust deed, provision in, for appoistment of ‘ities kateei if makes the 


document,‘a will ; see Will awe ae oe a 
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Trust deed mentioned as part of grant of letters of administration —Testamen 
tary document ; see Will ' æ tse oo es 
Verdict of jury, if can be sustained—One of the jurors not entitled to 


sit as not being ‘summoned ; see Retrial se see vee 


-———-— of jury, in accordance with facts of the case—One of the 
jurors not entitled to sit as not being summoned; see Retrial 
Village Officers remuneration, liability for—Maniba Swatantrams; see 


Lease A _ ste ee si ass 

* Virgin Couple”, parties as ; see Burmese Budhist Law o wee 
Waiver—Interlocutory order—Cost to unsuccessful Basie Acceptance of 
* costs of the hearing; see Putni sale’ aa tn ae 


Wakf created before the passing of Mussalman Wakf Validating Act, if 


valid—Ancillary provision for maintenance of settlor and his depen- | 


dants ; see Wakf sea ove . ea 
~—— created before the passing of Mussalman Wakf Validating Act, if 
valid —Bulk of the income settled on the line of his own descen- 
dants, and on failure of such to go to charity—Settlor’s real purpose 
isto make family settlement; see Wakf oe ves 
-——= created before the passing of Mussalman Wakf Validating Act— 
Test of validity--Substantial dedication to charity ; see Wakf w 
——~—— deed, if to be strictly construed—Test of validity, application of; 3 see 
Wakf ase ove os toe aes oes 
Warrant issued under s ection 46 of the Calcutta Police Act, beginning 
with “there is cause to suspect”, if defective ; see Gaming-house 
Will —Construction—" Effects —Immavasle property—Executors power— 
l Conveyance after estate wound up—Estoppel—Indian Evidence Act (I 


of 1872), ss. 115,116—Probate and Administration Act (V of 1881) - 


Ss de ‘ 

A Christian’s will, appointing his wife executrix, devised to her speci« 
fied immoveble ‘properties and all my household furniture, car- 
riages, horses, chattels and effects, and all money and debts due 
and owing to me which I shall be possessed of atthe time of my 
death.” He died.in 1897 possessed, of other immovable property 
besides that mentioned in the will—the subject matter of the suit. 


ce 


His widow proved the will, administered the estate, sold the 
houses „specified in the w ill, and by 1904 had paid off all debts includ- 
ing a mortgage on the other immovable property. In 1918 she con- 
veyed the latter to the plaintiff respondent in discharge of an equi- 
table mortgage with which she had charged it, and he agreed to let 
it to the eldest son for ayear. In 1930 he sued in ejectment the 
widow and children still i in occupation: » 

Held, (1) that on atrue construction of the will the word ‘ effects” 


did not include immovable property; and- that therefore there was an’ 


intestacy as to it’: bs 


(2) that the widow had.no title to convey’ #he property in suit as the 
estate had been wound up and her neglect *in not transferring the 
eVarious shares to the children did not confer on her a title, nor give a 


Paces. 


145 


188 


188 
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188 


186 
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Will—(Contd.). 
good title to oñe who took from her with knowledge of the terms of 
the will. John Agabog 'Vertannes v. James Golder Robinson ... 126 


-—— Deed of trust—Provisian for future appointment of trustee—Trust 
deed mentioned as part of grant of letters of administration— 
Indian Succession Act (XXXIX of 1925), Sec. 2, 
The mere fact that the trust deed was mentioned as part of the 
grant of letters of administration, does not make the documenta 
testamentary document or a will, 
The fact that in the trust deed a provision is made for the appointment 
of a future trustee after the death of the present trustee, does not 
make the document a will under section 2 of the Indian Succession Act. 
Uma Charan Bose v. Rakhal Das Roy oe ies és 145 
Withdrawal from prosecution—Psblic Prosecutor, power of—Criminal 
Procedure Code (Act V of 1898), Sec. 494-—‘ Before the judgment is 
pronounced’—Conviction of the accused by the first Court. 
The public Prosecutor has no right after the conviction of the accused by 
the first Court and in the appellate stage of the case to present any 
petition for withdrawal under section 494 (b) of the Code of Criminal 
Procedure even though the petition is inspired by the District Magistiate ; 
nor the Sessions Judge is entitled to proceed to acquit the accused 
before he even attempted to judicially determine the appeal by the 
accused. 
Section 494 of the Code of Criminal Procedure contemplates the case of 
withdrawal of a prosecution bythe Public Prosecutor in cases tried by 
jury before the return of the verdict and in other cases before the 
judgment is pronounced. It does not contemplate the case of withdrawal 
by the Public Prosecutor after the conviction of the accused by the 
, first Court and in the appellate stage ofa case. Ananta Lal Sinha v. 
Jahiruddin Biswas ... id fe a a 121 
Witness —Party personally knowing ali fies 3 see Presumption ayi 272 
Wrong-doer —Mortgagee entering into possession peacefully and without 
any objection on the part of the person interested inthe mortgaged 
property ; see Ejectment .., a. tee ass ki ‘515 
~m - Suit for damages against one or some of saveral, if maintain- 


able; see Ejectment, suit for oe a a Y hes 433 


ERRATA. 


Page 460 Line's for “White’v. Mellin” read “White v, Mellen” 
Page Abe Footnote for “ (1895) A. C. 156 read (1895) A. C. 
165” : 

Page 515 Line 31 for “erason@ble” sead “reasonable” - 
Page 566 Footnote for “(1256) 2K. B, 301” read “(1925) 2 K. B. 
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HISTORY OF INSURANCE.—( Concluded.) 





Accident Insurance, 


Most life companies make it a part of their business to 
issue accident policies, that is to say, insurances against death 
or injuries occasioned by accident. In such policies the com- 
panies usually agree to pay a certain sum to the executors of 
the assured in case of his death by accident or a certain 
smaller sum in case of disablement, total or partial and also to 
pay a weekly allowance,for a specified period when the insured 
is unable to follow his usual occupation. - 


This business is conducted generally in the same way as the 
life insurance business and is governed by the same rules and prac- 
tices. The first company formed for the purpose was the Rail- 
way Passengers’ Assurance Company which had its head office 
in London. It dates from the year 1849. 


Since the passing of the Employers Liability Act of 1890 
and the Workmen’s Compensation Act of 1897, the practice of 
insuring against liability for accidents to third persons have 
been very largely extended. Under a policy of this description 
the company undertakes to indeninify the assured against his liabi- 
lity to pay damages and cost in case any person may sustain 
injury by accident and claim compensation ‘against the assured. 
Under-the provisions of the Workmen’s Compensation Act of r906, 
rights under the policy pass over to the injured workmen in 
case of bankruptcy of the assured if he bean individual or the 
winding up of the assured if it be’a company. = « 


An important application of the doctrine of protection by in- 
surance is found in the policies which are largely issued now-a-days 
whereby the solvency of the debtor or the honesty of an employee 
is guaranteed. This contract differs in many important particulars 
from ordinary policies, 

e 
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History of Insurance in the United States of America, 


The foreign Commerce of the United States of America has 
always been comparatively of less importance than its domestic 
trade. The shipping of the United States has also been not of 
much volume ; consequently, marine insurance did not attain that 
great importance and volume in America which it did in Great 
Britain. Though this isso, as a matter of fact, the actual business in 
marine insurance transacted by the companies in the 
United States is, by no means inconsiderable; indeed, 
the volume of the marine insurance business of the 
Atlantic Mutual of New York almost rivals that of the British 
Lloyd’s, undoubtedly the greatest house for this business in the 
world. But there has been a change in the commercial policy of 
America leading to a remarkable growth of foreign commerce in 
recent years ; marine insurance now occupies a place of very great 
importance in the American Insurance world. 


The business of fire insurance has always been favoured in the 
United States and the transactions are immense in volume. The 
earliest company doing fire insurance business in America was 
established in 1752 and Benjamin Franklin was one of the Direc- 
tors of that company which was known as “ Philadelphia contri- 
butionship for insuring houses from loss by fire.” This company 
was incorporated on the mutual plan and its policies during the first 
year covered 108,360 dollars. Since then the practice of insuring 
against fire has become almost universal amongst American citi- 
zens and literally speaking, there are thousands of offices issuing 
fire policies in the United States. But, as often times happens, a 
rapid progress of the fire insurance business was achieved in 
numerous instances at the cost of economic soundness and cor- 
rect and honest business principles; failure of fire insurance 
companies was in consequence a more familiar occurence in the 
United States than elsewhere. To this was perhaps due that sys- 
tem of Government supervision with a view to guard the pub- 
lic against misfortunes arising out of the failure of fire insurance 
companies ; each State of the Union has regulations about insur- 
ance companies.; an insurance department with an insurance 
commissioner or other officer$ for general and account 
supervision exists in each State and every State has also its own 
system of insuranee accounts with its system of checks and audits, 
its fees, taxes and requirement as $o deposit ete, 

The policy of the U. S. A, in plating the insurance companies 
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under such a‘strict Governmental control is certainly question- 
able, But so far as the regulation of the fire insurance is concern- 
ed, we are bound to say that the state regulations in America with 
respect to building operations, the extinguishing of fires and 
enquiring into their origin are excellent. The business of the 
insurance agent has become a recognised profession in America 
more than in England and the agent is entrusted with greater res- 
ponsibility and power, 

The method pursued has attsined great scientific precision. All 
the great cities have been surveyed and mapped out with descriptive 
account of all insurable building property and boards of under- 
writers established therein make it their special function to obtain 
and classify all items of information with reference to the risk to be 
assumed that might prove useful to the fire insurance companies. 
The insurance companies maintain salvage corps possessing every 
appliance for quickly and successfully protecting the property of 
the insured against injury by fire and water, In conjunction 
with the fire brigade of the State they have been of great service 
as regards protection of property from loss or injury by fire. 

Life insurance business could not make much progress until 
the middle of the roth century, though we find that the first attempt 
to introduce life insurance in the United States was made in 1769 
in the colony of Pennsylvania where a mutual benefit association 
of Presbyterian ministers was chartered in that year. There appear 
to have been established numerous small mutual benefit associations 
in the U.S, A. during the latter half of the 18th and the first part 
of the roth century ; but the volume of insurance business carried 
on by these associations was exceedingly insignificant.: Since the 
first case on the subject of life insurance decided by a Court of 
last resort was Lord v, Dall (12 Mass, 115, 7 American Decisions, 
38) in the year 1809. There was a‘great doubt in the popular mind 
if the contract of life insurance was a legal contract since the 
Common Law was not in force and also because such a contract was 
repugnant to sound morals and contrary to public policy; and as late 
as the date of the above case the Massachusetts Court had to 
solemnly determine the question. me France also, for a consider- 
able period life insurance was considered illegal* since it “sets a 
price upon the life of a free man which is above all price.” 

Though in the above case of Lord v. Dall, Chief Justice Parker 
held the contract to be valid, yet the contract of fife insurance con- 
tinued to be regarded with disfav8ur and there were many ,Ameri- 
can moralists who held that such a contract led to speculation on 


. 
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human life and was therefore highly immoral. In course of time, 
however, sounder views on the ethics of life insurance began to 
be entertained and when the natural desire to provide for one’s 
family became capable of being satisfied on account of the rapid 
growth of prosperity about the middle of the rgth century, the 
business of life insurance increased considerably in volume prior 
to the Civil War. Its progress after the Civil War was wonderfully 
rapid ; the social disorders of the period engendered anxiety ‘for 
the future and institutions supposed to possess exceptional security 
drew the attention of the public. ‘The General Government by its 
financial administration and an issue of paper ‘currency fostered 
in the country a general tendency to speculation in every branch of 
business, Within a short period after the close of the Civil War in 
1865, we find:that numerous life insurance companies were estab- 
lished in the U.S. A.; the capital of many of these new 
companies was ridiculously insufficient and the method of adminis- 
tering the business adopted by them was recklessly speculative and 
unsound ; new plans and features of the insurance contract were 
invented; thousands of energetic canvassers overspread the country 
with solicitations ; and the published reports of these companies 
showed a fictitious prosperity as is naturally to be expected ina 
period of inflation. Then came the financial crisis of 1873 which 
struck a death blow to the numerous new and unsound companies 
and though the older and sounder institutions survived the crisis of 
_ 1873, their progress was hampered for a considerable while; but 
even inspite of the set-back of 1873, this branch of insurance 
business continued to make marvellous progress, and the volume 
of business now transacted in the U.S. A.‘is simply staggering, 
One most important reason for the phenomenal growth of 
life insurance in America must have been the “Investment 
feature” which characterises lifé insurance business in America 
in addition to its aspect as a pure provision against risks and 
accidents of life. All insurance companies now issue policies 
embodying this feature of investment of money bythe assured 
with the double purpose of securing insurance against the risks 
of life and of obtaining a safe investment for the surplus earning 
which would yieldshim a reasonable interest return. These invest- 
ment policies areof various types and are known as “ Endowment 
Policies” “ or ‘ Endowment Bonds,” 
° ` Accident, 
Accident insurance is.a modifiéd form of life insurance and 
its growth and importance in the United States corresponded with 
a äi . 
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those of the business of life insurance. At present there are 
numerous companies which insure against the Consequences of 
accident in all its forms and phases and the amount ,of business 
done by them is enormous, 


Statutory Regulation of insurance business in America. 


A cursory glance at the American Statute Book would satisfy any 

body as to the great amount’ of activity which the Legislature of the 
State has displayed in regulating the insurance business in America. 
We have noticed that in England, the Parliament was always very 
unwilling to interfere with the freedom of contracting parties 
“except when the necessity of safeguarding public interest deman- 
ded such interference and when conscious of the fact that the 
insurance business has a great and beneficial social interest to 
serve.when properly managed, 


But the policy pursued in America was marked by quite fre- 
quent interference on the part of the Government and insurance 
has furnished a favourite subject for regulation by State legislation 
in America, Though policies are frequently made by a very large 
section of the members of the community, yet it would not be wrong 
to suggest that very few amongst those who entered into the 
contract of insurance are cognisant of the fundamental principles of 
the business. This ignorance of the fundamental principles has 
manifested itself in a great mass of State legislation, much of which 
is not quite discriminating. Influenced by the real hardship, in many 
instances due to the rigid application of the principles of the com- 
mon law of contract, the Legislator invented.superficial remedies by 
sweeping enactments which suggested themselves either to him or 
to his evenjless competent constituencies. In numerous instan- 
ces, such legislation instead of beiiig beneficial had a pernicious 
effect on the management and administration of the business by the 
companies engaged therein ; but, in many other cases, these’legisla- 
tive enactments have been wisely planned and remedied the 
defects of the common law of contract and tended to do jus- 
tice and prevent the perpetration of fraud on the public. We 
notice that almost all these statutes% are aimed at fhe insurer with 
the object of benefiting the insured. ‘In effectuating this pro- 


nounced object, the statutes ‘upon analysis indicate the following 
general aims :— 


s * . . 
(a) To insure the solvgncy of the companies granting 
insurance, 


(b) To prevent forfeiture of policies dte to the iSsertion 


° 
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of conditions set forth therein which might escape the attention 
of the insured. 

(c) To control litigation witha view to ensure speedy and 
efficient trial. ` 

(d) A general control of insurance business with a view to 
keep its administration fair tothe insured and the public and 
efiect a just and speedy winding up in case of insolvency of the 
of the insurer. 

(e) Legislation for revenue purposes only, 

The insurance company with its ‘large business and extensive 
invested funds presents a very tempting object and the Legis- 
lature could hardly resist the temptation. It is suggested by- 
Dawkins in his “ Elements of Life Insurance ” that the insurance 
business is more heavily taxed and bears more than its propor- 
tionate share ‘of tax-burden. ; 

I have noticed the rapid and in numerous cases unsound 
growth of the insurance business in America after the close of the 
Civil War, The reckless and speculative methods employed by 
. numerous companies led to frequent failures which entailed great 
loss upon the innocent policy holders and created a reasonable 
want of faith in the honesty of the management of the com- 
panies. This condition of the popular attitude added to the failures 
and financial distress of the insurance companies led the Govern- 
ment to introduce inspection and supervision by ‘their own agency. 

The supervision was of the following nature :— 

(a) The appointment of an officer called “Insurance Commis- 
sioner” with an adequate staff to whom insurance companies are 
required 'to submit annual sworn reports showing the state of their 
business. This department had powers of inspection of the offices 
and records of the insurance eampanies ; this department was 
authorised to initiate winding up proceedings if on inspection 
the company was found to be insolvent. 

(b) Foreign companies were required to make a sufficient deposit 
in the State Treasury to enable them to pay the contracts of the 
citizens of the State. The amount of the deposit is required to bear 
a certain percentage of the amotint of capital and assets of the 
“company and is made subject to®lien in favour of resident 
policy-holders. 

(c) In some States companies are not-allowed to start busi- 
ness unlegs they possessed the statuterily specified amount of capital 
and they are not allowed to take more tisk than a specified percen- 

*"tage of the statutory capital. P : 
. . 


kd 
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In the early stages of the business, the conduct of “insurance 
companies towards their policy-holders was unjust and unsympathe- 
tic and real hardships were imposed on unwary policy-holders and 
it is not surprising that we find in the Statute Book many regulations 
for the protection of the insured from the evil intentions and the 
harsh practices of the insurer. Though more enligtened and _libe- 
ral policy now guides the insurance ‘companies, yet even now there 
are statutes in abundance which have lost that utility which they 
might have had formerly but now serve only to vex and 
harass the insurance companies in connection with the modern 
policies based on more liberal and just principles. 

There are numerous statutes which are enacted with the object 
of protecting the insured against the consequences of his own care- 
lessness or ignorance in making the contract of insurance. Itisa 
well recognised principle of the law of contract that a party who 
accepts an instrument known to contain the terms of his contract 
is firmly bound by all the terms contained therein ; but on account 
of their fine type, great length, lengthy lines and involved language, 
the ordinary citizen found it extremely troublesome to read through 
the cumbrous document and further the stipulation contained in 
that verbose form appear to be quite void ‘of any definite sense to 
all but the very few who might happen to have a high degree of 
intelligence and legal attainment ; thus it oftentimes happened that 
the insured came to learn for the first time upon the occurrence 
of the contingency that the rights under the policy have been forfeited 
by reason of “some condition couched unseen in the jungle of 
printed matter with which a modern policy is overgrown "(see Van 

` Schorick v, Insurance Company, 68 N. Y. 434). 

In order to protect the public from such forfeitures we find that 
statutes provide that no condition in the application or other papers 
referred to in the policy shall be ‘valid unless set forth in the policy ; 
that no condition or term in the policy shall be enforceable unless 
printed in type as large as long primer or other specified size, that 
the insurer shall not be allowed to avail himself of any conditions 
in any statute or charter unless they were inserted in the policy ; 
that no :policy shall be forfeited by reason of a failure to pay any 
premium or other dues unless the insurer has given reasonable 
notice of the fact that such payment is due; that after the third 
year no life-policy shall be forfeited on account of failure to pay 

. any premium or other dues but that the reserved value of such 
policy shall be used in extendiifg the insurance. * . 


There are statutes which aim at ‘the protection of policies from 
. í s 
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avoidance on account of breach of warranties, however immaterial 
such warranties might in fact be and declare that no policy shall be 
forfeited by reason of a breach of warranty unless the fact 
warranted was material or the statement fraudulent ; in some States, 
no breach of warranty was allowed to avoida policy unless the 
subject of the warranty contributed to the happening of the event 
upon which the policy became payable. 

The general principle of guarding the insured against unfair 
advantages that may be taken by the insurer under the terms of 
the policy finds expression in the regulation that the agent who 
solicits the insurance and takes the application shall be deemed to 
be the agent of the insurer in spite of the provisions to the contrary 
in the policy ; that when the falsity of a statement was known to 
the agent of the insurer the insurer would be estopped from claiming 
a forfeiture by reason of the statement ; that the insurer.is disallowed 
from setting up the suicide of the insured to avoid a claim under 
the policy ; the insurer is not allowed to show the true value of the 
subject matter of insurance in case of fire insurance when the ‘value 
of the property destroyed was less than the amount set forth in the 
policy. This last provision is most unwise as it disregards the 
principle of indemnity, the fundamental idea of insurance and 
introduces an element of speculation and fraud in the business and 
fosters the growth of made-up fires simply to claim more than the 
proper price of the property destroyed. 

There are many other Acts of a more desultory character which 
limit the. powers of the insurers or impose conditions upon their 
business ; certain statutes regulate the right retained by the fire- 
insurance companies of, cancelling the policies ; others establish 
rules with regard to notice and proof of loss in case of fire policies ; 
in some States, in the case of fire insurance policy, there are statutes 
which require the insurance companies to refund a proportionate 
part of the premium if the value of the insured property is found 
to be less than the amount stated in the policy ; some States have 
statutes which prevent the companies from making any discrimina- 
tions among individuals of the same class in regard to premium, 
rebate or dividend ; there are statutes which prevent the insurance 
companies or théir agents for combining, for fixing the premium 
‘rate, 

The vexatious statutes ‘of the United States of America have 
in many instances led to the withdrawal ‘of the better class of 
insurante companies from a parti¢ular State and the remedy in 


a> numerous cases proved worse than the malady, 
e * 
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authorised acts—Licenceto Manufacture 
ition of licence. 


e held a licence under the rules framed 
sives Act. Condition ‘No. 4 of the licence 
at the explosives shall be manufactured in a 
structed building exclusively appropriated for the 
provided in that clause. The accused had provided 
Mouse outside the village ; B used to work asa servant of 
Æ accused, About the time of occurrence S also had been employed 
with her to do the work. On the date of occurrence B took the 
keys from the accused and went to the house in question for her 
usual work, B left the house sometime after with the miaterials 
for manufacturing gunpowder with S to drink water and went to the 
residential house of the accused in the village. After drinking water 
both B and S sat down there to manufacture gunpowder and used 
pestles which would be used for thrashing rice and which did not 
satisfy condition 6 of the licence. An explosion took place which 
resulted in injuries, The accused arrived there after the accident. 
Tt was found by the Magistrate that the accused had no knowledge 
and B and S went to his house and sat down to manufacture gun- 
powder there unauthorisedly. Question arose whether the accused 
is responsible for the act of his servant under these circumstances. 


Held (per Crump and Fawcett JJ., Shak J. Contra) that as B was 
employed to manufacture gunpowder for her master and that was the 
general scope of her employment, the breach of the condition of the 
licence was committed while she was so engaged. What she did 
was not for her private ends or for a purpose unknown to the master, 
The accused accordingly is found to have committed a breach of 
condition No. 4 of the condjtions of the licence, 


R. M. 
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Control of litigation in connectior 
Was one of the favourite subjects fo 
insurance companies are allowed to do bu 
their submitting to the litigation laws of th 

Some States have statutes which deny 
reducing the period for bringing suits to 
statutory limitation period. ‘Foreign corporations 
the operation of retaliatory process. 

Even in the face of this active and often misguided int 
the State-Legislature, insurance hasremarkably developed in 1 
times in America and in addition to the time-honoured policies 
insurance, we find that the principle of insurance has wonderfully 
extended its scope and now include a large variety of contracts of 
indemnity against risk or loss arising under modern industrial, 
commercial and social conditions. 


Workingmen's or Industrial Insurance. 


It is reasonably clear that no insurance companies could safely 
insure the lives of men who are engaged in hazardous employments 
in. railways, factories, workshops etc. at the usual premium rate, 
This has led to the growth of insurance companies who issue 
policies upon enhanced premium rates to workingmen whose 
employment subjects them to peculiar risks, Many of the railway 
companies have now undertaken insurance of the lives of their 
employees against risk incident to their employment, 


Guarantee Insurance, 


There are now numerous and important companies which have 
been expressly formed for the purpose of granting insurance against 
official infidelity. These companies furnish bonds for all persons 
in positions of trust ; they agree to indemnify against loss by reason 
of the dishonesty of the employees or the insolvency of debtors, or 
against loss in trade or for non-payment of obligations, and against 
other breaches of contract. There are companies which also 
guarantee: title to real estates, 


Upendra Narayan Bagchi, M.A., M.L. 
Advocate, Calcutta High Court, 
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for payment on a fixed date within six months from the date of 
declaring the amount due, order XXXIV, r. 4 has no application to 
the case and consequently it is unnecessary to apply for a final 
decree in the terms of order XXXIV, rule 5. 


P.R. 
. 


Civil Procedure Code, O. XXT. r, 73—Auction sale—Clerk of a decree- 
holder's pleader, purchase by—If a bar. 

One Shib Singh and his brother gota decree against Fateh 
Singh. This same Fateh Singh had a revenue Court decree against 
Shib Singh and his brother. Shib Singh proceeded to execute the 
decree and attached the decree of Fateh Singh. It was put up 
for auction and purchased by Shiam Lal the present appellant at 
the sale. Shiam Lal was the clerk of a pleader of Shib Singh. On a 
suit brought by Shiam Lal to recover the whole amount covered by 
the decree, the defence taken by Fateh Singh in the case was that 
the purchase by Shiam Lal was a nullity relying upon O. XXI, r. 
73 C. P, C. urging that a pleader’s. clerk could not buy at an 
an auction sale, The defence having found favour with the trial 
Court as well as the lower appellate Court, Shiam Lal appealed. | 

Held (ger Boys and Kendall JJ) that reading the words “or 
other person” in connection with the words “ no officer” it ap- 
pears to us that rule 73 is intended to prohibit all those who 
have anything to do with the machinery of the sale having inte- 
rest in the result of the sale direct or indirect, and considering 
the position of a pleader’s clerk he was not debarred from pur- 
chasing by the terms of O. XXI.r. 73 and on this ground the appeal 
was allowed, 


PLR, _ 
Probate and Administration Act, Sec. 90 yeb-sec, (3)—Permission to 

sale, if includes mortgage—Morigage if valid—No permission 

as such, i 

The plaintiff (respondent) brought the present suit to recover a 
sum due on.a mortgage-bond, The mortgage was executed by 
Chandbi the present appellant who is the widow and administratrix 
of one Abdul Haji Sajan who died leaving his widow Chandbi, a son 
and two daughters. Chandbi afterwards took out Letters of Admi- 
nistration to her husband’s estate from the Bombay High Court. 
The mortgage property was noj her sole property .and,she holds it 
as administratrix -of 14 annas share and as beneficiary of 2as shaTé. 
Chandbi obtained permission from he Court to sell the property 
fora certain sum to pay off debts and to provide for marriage 
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expenses of her children. The sale was not effected but the property 
was subsequently mortgaged for the same amount of money for 
which the sale was proposed, without any further permission from 
the Court, The present suit relates to the enforcement of this 
mortgage. The question raised is that in view of Sec, go, Sub sec, (3) 
of the Probate* and Administration Act., a clear and definite per- 
mission was required in order to mortgage the property and as in 
this case no such permission was taken the whole transaction was 
invalid. f 

Held (per Martin, C- J. and Percival, J.) that there is an 
express prohibition against selling or mortgaging a property without 
leave of Court under Sec. go of the Probate and Adminstration 
Act. That under the provisions of the said Act express permission 
from the Court was required in order to effect the mortgage and in 
the absence of any such express permission the mortgage was 
invalid. It was further held that the power of sale obtained 
previously did not include the power to mortgage. The appeal 


was therefore allowed. 
P. R. 


Hindu Law—lInheritance—Dumbness, when a bar to inheritance, 





The plaintfff sued to recover certain properties as the heir of her 
deceased husband from the defendants who took possession of some 
lands belonging to her husband in collusion with the tenants, 
The defence taken was that she was congenitally deaf and dumb 
and as such disqualified to inherit as an heir under Hindu Law, 
‘The question therefore now is whether the plaintiff is disqualified 
to inherit as an heir to her husband according to Hindu Law, the 
point to be considered being whether deafness and dumbness must 
be congential in order to constitute such disability according to the 
rule of Hindu Law. The lower Court came to the conclusion 
that though she was not deaf and dumb from birth but that in fact 
she was almost totally deaf and dumb, and.that such deafness and 
dumbness were sufficient to disqualify her from inheriting according 
to Hindu Law. The plaintiff appealed. 

Held (per Shah and Fawcett JJ.) that ona fair interpretation 
of text it is reasonable that dumbness should be congenital in order 
to be sufficient to disqualiffan heir from inheriting under Hindu 
Law: It was for the deferfdants to prove that the infirmity alleged 
was incurable. In the present case the fact whether the infirmity 
was incurable was not satisfactorily: proved and that the defect 
yas congenital was not pressed. The decision of the lower Court was 
varied and the appeal was allow€d on the above observation. 


P, R . E 4 6 
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RECENT LEGISLATIVE CHANGES. 
ACT I OF 1927. 


[-Received the -assent of the Governor General on the 18th 
February 19274] 
An Act further to amend the Indian Limitation Act, 
1908, for certain purposes, 


WHEREAS it is expedient further to amend the:Indian Limitation 
Act, 1908, for certain purposes hereinafter appearing ; It is hereby 
enacted as follows :— 

r, (r) This Act may be walled the Indian Limitation (Amend: Short title and 
ment) Act, 1927. commencement, 

(2) It shall come into force on the rst day of fone 1928, 

2, For the proviso to sub-section (7) of section 20 of the nares Amendment of 
Limitation Act, rgo8 (hereinafter referred to as the said Act), t OS ee ea 
following shall be substituted, namely :— 

“ Provided that, save in the case of a payment of interest made 
before the rst day of January 1928, an acknowledgment of the 
payment appears in the handwetilie of, or ina writing signed by, 
the person making the payment.” 

3. ‘To section 2r of the said Act the following subsection shall Amendment af secs 
be added, namely :— a Act IN of 

“ (3) for the purposes of the said sections— 


(a) an acknowledgment signed, ora payment made, in respect s 
ofany liability, by, or by the duly authorised agent of, any widow 
or other limited owner of property who,is governed by" the Hindu wigs 
law, shall be a valid acknowledgment or payment, as the case may 
be, as against a reversioner suceeding to such liability: and 


(4) where a liability has been incurygd by, or on behalf of, a 
Hindu undivided family as such, am -acknowledgment or payment 
made by, or by the duly authorised agent of the manager of the . 
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‘family for the time being shall be deemed to have been made on 


behalf of the whole family.” 

(z) In article No. 132 in the First Division of the First 
Schedule to the stid Act, for the ZÆxølanation in the first column 
the following Explanation shall be substituted, namely :— 

“ Explanation,—F¥or the purposes of this article— _ E 

(a) the allowance and fees respectively let malikana and 
haggs, and : 

(ò) the value of any agriculture or other produce the right to 
receive which is secured by a charge upon immoveable property 
shall be deemed to be money charged upon immoveable property.” 

(2) In article No. 166 in the Third Division of the same 
Schedule, to the entry in the first column the following shall be 
added, namely :— ; 


“including any such application by a judgment debtor,” 
ACT Il OF 1927. 


[ Received the assent of the Governor ‘General on the 18th 
February 1927 |. : i 


An Act further to amend the Indian Registration Act, 
1908, for a certain purpose. 


WHEREAS it is expedient further to amend the: Indian Registra- 
tion Act, 1908, for the purpose hereinafter appearing ; It is hereby 
enacted as follows :— i 

1 This Act may be called the Indian Registration(Amendment) 
Act, 1927. 

Act, 1908, after clause (xfi), the following Lxplanation shall be 
inserted, namely :— 


2. In sub-section (2) of-section 17 of the Indian Registration 


“ Explanation.—A document purporting or operating ‘to effect 
a contract for the sale of immoveable property shall not be deemed 
to require or ever to have, required registration by reason only of 
the fact that ‘such document contains a recital of the payment. of 
any panest money or of the whole or. any em of the purchase 


money.” * o ve 
=, 


. ° : cane 
* This act nullifies the effect of the Privy Council decision in Dayal -Singh x, 
Indar Singh, (1926) 44 C. Le J. 97—Ed. oa . S 
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ACT IX OF 1927. 


[Received the asssent of the Governor General „on. the 3rd 
April 1927 |. 


ear x 
An Act further to amend the Indian Limitation Act, 
1908, for a certain purpose. 


Wuernas it is expedient further to amend the Indian Limitation 
Act, 1908, for the purpose hereinafter appearing ; It is hereby 
enacted as follows :— l 

1. (z) This Act may be called the Indian Limitation (Second 
Amendment) Act, 1927. 

(2) It shall come into force on the rst day of January, 1928. 

2. In the Third Division of the first Schedule to the Indian 
Limitation Act, 1908, in Article No. 182— 

(a) in clause 5 of the entry in the third column, for the ‘word 
“applying ” the words ‘the final order passed on an application 
made ” shall be substituted ; and f - 

(4) for clause 6 of the same entry the following ‘shall be subs- 
tituted, namely :— $ 

“6, (in respect of any amount, recovered by execution of the 
decree or order, which the decree-holder has been directed to 
refund by a decree passed ina suit for such refund) the date of 
such lastmentioned decree or, in the case of an appeal therefrom, 
the date of the final decree of the Appellate Court or of the 
withdrawal of the appeal.” 


NOTES OF CASES. 


Hindu Law—Whole-blood and half blood, distinction ' between, if ‘to 
be observed in thé case of paternal uncles of the deceased: 


One Vithal died sometime in December ` 1912, leaving three 
full paternal uncles and two paternal uncles of half blood. The 
paternal uncles of half blood who were plaintiffs in this case 
claimed to succeed to Vithal’s property in equal shares with the 
defendants, the paternal uncles of fyll blood. The lower Court 
decteed the suit and against that glecision there was an appeal to 
the High Court. The appeal came up for hearing before, Shak and 
` Fawcett JJ. who referred the case toa Full Bench. „The question, 
however, was formulated in this way—<"* ‘Does the distinction beten 
the whole blood and the half blood observed i in the case of brothers 
_and their sons according to Hindu Law extend to the uncles o 
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` the deceased, that is, the sons of his grandfather, in the Bombay 


Presidency ?” — 

Held (per Shah, Fawcett and Madgavkar, JJ.) that on a fair 
reading of the Mitakshara and the -Mayukha, the rule accepted tn 
Vithalrao v, Rayrao, (1899) I. L. R. 24 Bom. 317 should 
be followed and the question should be answered in the negative. 

[ See in this connection Sham Singh v. Kishun Sakai, (1907) 6. 
C. L. J. 190.] . 

R.M. 


Adoption—Refusal by the husband to ilapi Sieh, refusat if tanta- 
‘mount to an implied prohibition. 


In 1920 R died leaving two widows B & S, In 1921 B adopted 
G, the plaintiff in, this case. Sometime in t922 G instituted the 
present suit for recovery of possession against S, the defendant 
No. 1, on the allegation that S had wrongfully dispossessed him 
from the plaint land with the help of tenant defendants 2 & 3. The 
first Court decreed the suit and against that decision defendant 
No. 1 appealed. The District Judge however confirmed the decree 
passed by the trial Court. An appeal was also preferred to the 
High Court, But the second appeal was summarily dismissed by 
Macleod C. J. under O. 41, r. 11, Defendant No, 1 then preferred 
an appeal under the Letters Patent, The District Judge found 
that the deceased R expressed his unwillingness to accede to the 
suggestion that he should adopt a boy.. - 

The question before the Court-accordingly was whether the 
mere fact that the deceased set his face against himself adopting a 
boy prior to his death amounted to an implied prohibition against 
either of his two widows adopting. 

Held (per Fawcett and Patkar JJ} that as there was neither 
an implied nor express prohibition to adopt, the mere fact that R 
refused to take a son in adoption at the time of his death is not 
sufficient to deprive the widow of the right to take a boy in 
adoption. i 
R.M. 


Appeal to Privy Council—Seqirity and deposit, not within tims— 
Power of Court to extend time. 
ew the question before the Full Bench was, “Has the Court 
power to enlarge the time eprescribed by Rule 7 of Order XLV of 


‘the Code of Civil Procedure as “amended by Act XXVI ' of 1920 


for furnishing secuyity and making the- deposit ?™” The question 
e ° 
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arose in this way. Sometime in February 1924 the High Court 
passed a decree ina First appeal. On the oth June 1924, the 
plaintiffs applied for leave to appeal to His Majesty in Council, 
Leave was granted and certificate was also issued on ther6th 
of August 1926, The plaintiffs however failed to furnish security and 
to make the deposit within six weeks from the date of the certifi- 
cate. They accordingly applied for extension of time, which was 
provisionally extended up to the 11th October 1926, 

The matter came up before Shak and Fawcett JJ. but as their 
Lordships differed in opinion the above question was referred to the 
Full Bench. 

Held (per Amberson Marten, C. J, Crump and Patkar JJ.) 
that under O. 45. r. 7 read with rule 9 of the Privy Council Rules, 
the Court has ample power to extend the time for furnishing security 
and making the deposit. The question accordingly was answered in 


the affirmative. 
R. M. 


Tenant, holding over—Suit for ejectment—Suit brought by one co-own- 


er, tf maintainable. 

In this case the plaintiff Maganlal is the landlord of a house 
holding it‘in common with another landlord who is defendant No. 2. 
The house was let out to defendant No, 1 Budhar for a certain 
period. After the expiry of the term the plaintiff served the tenant 


defendant No. 1 with notice to vacate the house. The defendant not ` 


having complied with the said notice, plaintiff brought the present 
suit for ejecting the defendant. The other landlord did not join 
in the suit though requested and he was therefore made a defendant. 
The objection raised by the defendant No, 1 was that the suit was 
not maintainable without both the landlords joining as plaintiffs 
to bring the suit. The first Court held that the suit by one of the 
co-owners was maintainable. On appeal however the lower 
appellate Court reversed thé decision as he was not satisfied that 
the defendant No. 2 consented to the plaintiff's claim for possession, 
and that without the consent of defendant No. 2 the plaintiff 
could not alone maintain the present suit. The plaintiff appealed. 
Held (per Shah and Fawcett JJ) that in the present case the 
defendant No.1 was nota tenant Buta tenant at sufferance, his 
position being that of a trespasser, a® when the period of tenancy 
had expired there’was no fresh privity between .him and the land- 
lords. The rule therefore witich applies to cases of a tenant doeg „not 
apply to the case of a tenant on sufførance, The suit was therefore 


held to be maintainable at law, atid the appeal was allowed, 
P:R e 
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Preliminary decree—Omission to draw up a final decree—If curable— 
Or, XXXIV. r. 5 and Sec. 99 Civil Procedure Code. 


A mortgage suit was brought by one J as mortgagee against 5, 
who Held the property as heir to her minor step-son R. The 
mortgage was originally executed by S on behalf of her minor son 
R who subsequently died. On September 18, rgrr a decree 
was passed to the effect that if the defendant No. x paid into Court 
on March 18, rg12 or before that day Rs. 5,000 with interest thereon 
at the rate of 9 per cent pex,annum from the date of filing of the 
suit till payment, the property should be reconveyed to defendant 
No, 1 and in default the entire mortgaged property or a sufficient 
portion of it should be sold, the amount of the sale-proceeds to be 
paid to plaintiffs and any balance remaining should be returned to 
defendant No. 1. In December 1913, the plaintiffs filed darkhas/ 
praying that the decree be made absolute and the interest at the 
above-mentioned rate should be caused to be paid. The defendants 
not appearing the Court ordered for the decree of sale to be made 
absolute. Two darkhasts .were filed one in April 1915, another 
in April 1918, A third was filed in February 1920 but none of them 
was proceeded with. On ‘April 19, 1921 the present durkhast :was 
filed, An objection was raised in the appellate Court that there was 
no executable decree because the final decree: which would be the 


. only executable decree had not been passed and the decree which: 


was sought to. be executed was only a preliminary decree. 

Held (per Shah and Fawcett JJ.) that though the final decree 
has not been formally drawn up, on the terms of the preliminary 
decree which has been made absolute that ‘decree coupled with the 
order may be taken under the circumstances to be the final decree. 
Section 9g of the Code of Civil Procedure would cover such an 
error or irregularity as under the circumstances it does not affect 
the merits of the case or the jurisdiction of the Court, The 
executing Court has not unnaturally been misled in committing the 
informality under consideration by the practice that existed when the 
procedure ' followed in such cases was that prescribed by the 
Transfer of Property Act. Under that Act there was only a decree 
which was followed by an order absolute. Unfortunately that old 
practice is often followed in spite of the changes made by the Legis- 
lature by the provisions of Order XXXIV. of the present Civil Pro- 
cedure Code.. Having regard therefore more to the equities and 
siibstantial „principles of justice rather than to the informalities, 
thé appeal should be dismissed. e 
P.R. 
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between the University and the Government and by solving the 
acute financial troubles that overtook the University when he 
accepted charge of that high office. 

Mr. Justice Greaves left for Home in August 1926 on long leave. 
It was not definitely known then that- he would not return to his 
duties, as otherwise he would have been the recipient of numerous 
valedictory addresses from bodies in the High Court and outside it 
who held him in great esteem and regard. 

We shall long miss his genial presence and his sweet ringing 
voice and chaste and vigorous style. 

We wish him a well-earned rest and many years of health 
and happiness. 


NOTES OF CASES. 


Mortgage Suit—Compromise instalment decree—Final decree—Civil 
Procedure Code O., XXXIV r. 5—Application under—if 
necessary. 


The respondents (decree holders) in this case are the successors 
in interest of an original decree-holder named Bilas Rai,who is dead. 
The decree which was passed wasa compromise decree. The 
respondents did not put their names on the record within three 
months of the death of Bilas Rai. On an application for execution 
by the respondents the question therefore arose whether the 
respondents’ right abated in view of the fact that they were 
not substituted as the successors in interest of the deceased decree 
holder within three months after his death. This question rested 
on the determination of a further question whether in a compromise 
decree passed in a motgageeguit, the mortgage money being payable 
in instalments, it was necessary to apply to Court for a final decree 
under O. XXXIV r, 5 of the Code of Civil Procedure or execution 
proceedings could be started forthwith. In view of the conflict-of 
tulings in different High Courts the matter was referred toa Full 
Bench of the Allahabad High Court by Dalal and Pullan, JJ. 
thus :—“ Whether in a compromise decree passed for payment of 
mortgage money in instalmeats and not on a fixed date within six 
months from the date of declaring the amount due, O, XXXIV r. 4 
applies and it¢s necessary to apply for æ final decree under r. 5.” 

„Held (ger Walsh. A. C. Jẹ and Lindsay, Sulaiman, Dalal qnd 
Pullan, JJ} that where the confpromise decree provides for the 


payment of mortgage money in instalmengs and does not provide 
e eo 


p 
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SIR WILLIAM EWARTŽGREAVES, KT. 


The news of Mr. Justice Greaves’ ‘retirement, which. has just been 
announced, will cause wide spread ;regret.'in all circles in 
` the High Court. He sat for the first time on the Bench on 
Monday, the 23rd August 1914. Born on the sith August 
1869, he was educated at Harrow and latterly at Keble 
College, Oxford. After leaving the University he took up an 
appointment as an Assistant Master at Evelyns near Uxbridge in 
1894 and continued in that post till 1899. The next year he was 
called to the Bar from Lincoln’s Inn and practised mainly in the 
Chancery , Courts where his practice provel to be ‘satisfactory, 
When he came out to this country asa Judge his appointment 
was at first that of an Additional one. It was on the retirement of 
Mr. Hasan Imam from the Bench on the rst March 1916 that he was 
made a permanent Judge. In 1923 he was appointed the President 
of the Committee which was formed for reporting on the separation 
of Judicial and Executive functions. In formulating a scheme’ he 
has done very valuable work and has made some such recommen- 
dations, as if adopted and given effect to, would have received 
public support andj approbation. On the Berch he was ever noted 
for his untiring patience and extremg geniality of manners. His 
regard for justice and fair play, equanimity and bearing made him 
popular alike with the Bench and the litigant public. As a 
man he hasa broad outlook of life and wide public sympathies. 
There is scarcely a society in Calcutta which he did not befriend 
either as an active member or as the President. In recognition of 
his manifold services a Knighthood was conferred on him on the 
New Year's Day in 1914. It wag universally felt then that a 
Knighthood conferred on such aman was doing honour to one to 
whom honour was due. On, the death of Mr. Bhupengra Nath Basu 
Sir William was made the Vice-chancellor of the Calcutta Univer- 
sity, in which: capacity he rendered conspicuous service to the cause 
of higher education in the Province by bringing about better feelings 
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HIGH COURT NOTICE. 
English Department—Civil, 
The 25th August 1927 * 


No, eG: w—The following rule having been framed by the 
-High Court of Judicature at Fort William in Bengal in the -exer- 
cise of the power vested init by section 122 of the-Code of Civil 
Procedure, 1908 (Act V of 1908) and sanctioned by the Governor 
General in Council under section 126-of .the Code, ‘is published 
for general information :— : Z 

' Rule : - 

1. Jnsert'the words “ for the ascertainment whether the suit 
will -be contested” after the words “ issues only” in rule 5, Order 
V, First Schedule to the Code of Civil Procedure, 1908. - 

2, Jmnsert the following form in Appendix B, did, and number 


itas tA :— 
No. TA, 


Summons to defendant for-ascertainment whether the suit will be 
contested: (Order 5, rules r-and 5). 


( Title.) 
_To 
Name, description and place of residence. 
p 
Whereas has instituted 
a suit against you for | _ you are hereby 


summoned to appear in this Court in person or by a pleader duly 
instructėd and able to answer all material questions relating to . 
the suit on the day of 19, at o'clock in the 

noon. ‘in order that on, that day you may inform the 
Court whether you will or will net contest the claim either in 
whole or in part and in order that in the event of your deciding 
to contest the claim either in whole or in part directions may be 
given you as to the-date upon whigh your written statement 4 is to 
be filed and the witness or witnesses upon whose evidencé you 


* «Published in-the Chilcutta Gazette, September +, 1927, Part 1, page 1825.- 
S . 
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intend to rely in support of your defence are to be produced and 
also the document or documents upon which you intend to rely. 

Take notice that, in default of your appearance on the day 
before-mentioned, the suit will be heard and determined in your 
absence and take furthet notice that in the event of your admitt- 
ing the claim either in whole or in part the Court will forthwith... 
pass judgment in accordance with. such admissions, 

‘Given under my hand and the seal of the Court, this ` day 
of 19 nee 

‘ fudge. 
(Seal,) . 
Notice, 

If you admit the claim either in 'whole or in part you should 
come prepared to pay into Court the money due by virtue of 
such admission.together with the costs of the suit, to avoid execu- 
tion of any decree which may. be passed against your person ar 


popar or both. 
The 2nd September 1927.* 


No, 12847 G.—The following rule having been framed by the 
High Court of Judicature at Fort William in, Bengal and sanctioned 
by the Governor-General in Council, under section 107 of the l 
Government of India Act, is published for general information, in 
supersession of the Court’s notification No. 8322G.„ dated the 
13th June ` 1927, published at page 1342, Part I of the Calcutta 
Gazette of the 23rd June 1927 caer ; 

RULE, i 
dnsert the following after rule 43) Chapter, I, General Rules - 
and’ Circular Orders, Civil, i gik 

“ Guardians Ad Litem. (Order XXXII, Code of Civil, 
Procedure.) i 

143A. Ina case where there are one or more minor defendants, 
the plaintiff may, by leave of ttre Court file with the plaint a list of - 
persons with their addresses, whom he has reason to believe'to ‘ be 
the most suitable to act as guardians ad litem, and: simultaneous 
notices specifying time within which such persons should a 
may be issued upon them. ‘ 

Tf none of such persons appears at the time specified, or within 
such further time as the Court -nfay ‘allow, or if the Court does not 
consider any such person among tRose appearing ’to be suitable to.act 
as guardian ad “vem, the Court may appoint one or more’ of -its-own: 
officers! as guardian ad /tem:of the: minor efendant or: defendants: 

‘The term’ ‘its own officers’ ineludes ploadere opiinasily practis- 
ing in ‘that Court te oe ni ye a bade 


* Published in the’ Calcutta Gazette, September 8, 1924, Part I, page 1858. - 
e s 
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A Handbook of Commercial Law “by Frederick ` George 
Neave, LL.D, Third Edition ; London, Effingham Wilson, 1927, 

A third edition of this delightful little hand-book is welcome, 
A great many important amendments in the statute Law of England, 
bearing on the Commercial laws have been made in recent years 
and this edition incorporatés the changes ` in the law thus” made and 
brings the statement of the law down to date. 

- Itis a book mainly meant for the lay public and the author 
states with admirable lucidity and in language remarkably free 
froin technicalities the outlines of the laws affecting commerce. The 
place of honour is of course accupied by the law of contract which 
Ís treated in some detail and very properly. For, to’ a person well 
gtounded ir principles of the law of contract the rest is more or, 
less plain sailing. But it'is to be feared that in the author's treat- 
ment of some of the topics with which the commercial world is 
alone directly concerned, the amount’ of ‘information that he has 
crammed into a comparatively small space may-make it sas) reading 
for the uninitiated. oo 

` ‘This book deals with the law of England. Indian commercial 
men will however find it useful and accurate, in general as the 
Commercial law of India is in the main, identical with English 
law. But there are differences and they will do well to be on their 
guard and ‘not’ omit to look up books oft-Indian laws as well on any 
unfamiliar topic. 

Medico Legal Court Companion, by Major: H; W, V: ene 
I. $. 0., 1. M. D. ; peas Eastern Law House, 15 College 
Square. 1927: s 

The busy-lawyer who has to‘look up ‘the: medico-legal questions 
at a glance, the student -preparing**for his examination and 
magistratés, Judges and policé officers who want a book of- ready 
reference on the subject will be grateful to Major Cox for .present- 
ihg- within a small compass ʻa succinct statement of the whole of 
medical jurisprudence. The-small size of the book and the magni- 
tude of-the subject:would prepare- one fer a sketchy presentation 
of. the topics—but the book though ir? the main a summary is not 
sketchy, The topics have been arfariged and treated with great 
regard: for their practical use, and from the police officer who has 
first to deal with a medico-legal case to the Judge giving his charge 
to the jury on the evidence, everyoge will consider it a distinct 
advantage that the author Has prominently brought to his 
attention facts ‘and principles which he myst not ‘forget. Ilus- 

= ° 
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trative casés too are treated in useful detail and occasional mate- 
rial gathered from personal experience has greatly added ‘to the 
value of the book. So long as one uses the book within its proper 
stope, as a book of ready reference, rather than systematic treatise, ° 
they cannot fail to figd it useful. 


Scottish Maritime Practice, by A. R. G. Macmillan, M.A., 
LL. B. ; Edinburgh and Glasgow, Wiliam Hodge & Co. Limited, 
1926. l 

We owe an apology to the author and the publishers for unusual 
delay in dealing with this valuable book. Scottish Maritime Law 
has not been treated separately since the days of Bels com- 
mentary in the last century, mainly because, since then maritime 
law has been very largely universalised and there is at present no 
difference in principle or statute law between the English and. the 
Scottish Law on the subject. In spite of that, as Mr, Macmillan’s 
book shows the practice on the law in the two countries is 
different in several matters, The principles too have varied in their 
application, On numerous points, maritime law comes into contact 
with the common law and has to be supplemented by reference to it; 
and as the common law of Scotland .is very . different from that in 
England, variations must occur. The law of procedure in Scotland 
differs greatly from that in England and the consequences are in 
some respects profound. Thus for ‘instance while in England 
maritime actions are actions i# vem, there is no such thing as an 
action in vem:in Scotland, The results of a decision ina maritime 
action, based, though they are on identical statutes, may therefore 
be widely divergent in England and Scotland. These differences 
have apparently not been kept in view in the procedural portions 
of the maritime statutes. Itis to be hoped that Mr.-Macmillan’s 
work by drawing attention to the differences in the Scottish law of 
procedure which make the application of these statutes difficult 
and uncertain in Scotland will help to amend the laws with reference 
to those differences. The book ought to be of great help to scottish 
lawyers, and may not be without value to the practitioner in India 
who, with so little in Indian case law to guide him must needs 
seek light elsewhere—and why*not in Scotland as much as in Eng: 
land, where Scotland has a light to offer ? 
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IMPORTANT LEGISLATIVE CHANGES. 
ACT NO. XI OF 1927.* 


An Act further to amend the Presidency-towns Insolvency Act, 1909, 
and the Provincial Insolvency Act, 1920, for certain purposes, 
WHEREAS it is expedient further to amend the Presidency-towns 

Insolvency Act, 1909, and the Provincial Insolvency Act, 1920, for 

certain purposes hereinafter appearing; Itis hereby enacted as 

follows :— ; 

1, This Act may be called the Insolvency (Amendment) 
Short title. Act, 1927. ` 

z. Section 14 of the Presidency-towns ladino Act, 1909, 

Amendment of section 14, Act IY! of shall be re-numbered as 

1909. sub-section (z) of section 

14, and to that section the following sub-section shall be added, 


namely: — 

“ (2) A debtor in respect of whom an order of adjudication, 
whether made under this Act or under the Provincial Insolvency 
Act, 1920, has been annulled owing to his failure to apply orto 
prosecute an application for his dischąyge shall not be entitled 
to present an insolvency petition without the leave of the 
Court by which the order of adjudication was annulled. Such Court 
shall not grant leave unless it is satisfied either that the debtor was 
prevented by any reasonable cause from presenting or prosecuting 
his application, as the case may be, or that the petition is 
founded on facts substantially different frem those contaiged in the 
petition on which the order of adjudication was made.” 

3. In sub-section (7) of section 21 of the same Act, after the 

Amendment oftsection 21, Act III of words “annul the adjudi; 


1909. ‘ ecation” the following 


words shall be added, namely :— . 


p Received the assent of the Governor General on the and September 1927; 
India Gazette, dated September 10, 1927, Part IV page 27. 
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HI of 1909. 


V of 1920, 
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“and the Court may, of its own motion or on application made 
by the official assignee or any creditor, annul any hdjudication 
made’ on the petition of a debtor who was, by reason of the provi- 
sions of sub-section (2) of section 14, not entitle] to present such 
petition.” . : 

4. In sub-section (2) of section ro of the Provincial Insolvency 

Amendment of section 10, Act V of 1920. = Act 1920, for the words 


V of 1920. 


“made under this Act” the words “whether made under the 
Presidency-towns Insolvency Act, rg09, or under this Act” shall 
be substituted. 


3. Insection 35 of the same Act, after the worls “ annul 
: the adjudication” the follow- 
Amendment of section 35, Act V of 1920. ing words shall be added 


MI of 1909. 


namely :— 

“and the Court may, of its own motion or on application made 
by the receiver or any creditor, annul any adjudication made on the 
petition of a debtor who was, by reason of the provisions of sub-sec- 
tion (2) of section 10, not entitled to present such petition.” 


ACT NO. XIII OF 1927.* 
An Act to amend the Indian Bar Coun.ils Act, 1926, for certain 
purposes, : 


WHEREAS it is expedient to amend the Indian Bar Councils 
XXXVIII of 1926, Act, 1926, for the purposes hereinafter appearing: It is hereby 
enacted as follows :— 


1, This Act may be called the Indian Bar Councils (Amend- 


Short title. ment) Act, 1927. 
XXXVIII of 1926 2. In section 8 of the Indian Bar Councils Act, 1926 (herein- 
Trg after referred to as the said 
ae Act), sub-sections (3), (¢) and 
Amendment of section $, (5) shall be renumbered as 
Act XXXVIII of 1926. sub-sections (5), (6) and (7), 


respectively, and after sub- 
section (2) the following sub- 
. sections shall be inserted, namely:— 
“ (3) Entries in the roll shall be made in the order of seniority, 
and such.seniority shall be determined as follows, namely :— 


(a) all such persons as%re referred to in clause (a) of sub-section 
(2) shall be entered first in the order in which they were respec- 
. dively entitled to seniority index se itnmediately before the date on 


: ° . 
*Received the assent of the Governor General on the 9th September 1927. 


° India Gazette, dated September 17, 1927, Part IV p. 39. 
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which this eee comes into force in respect of the High Court ; 
and f 

(6) the seniority of any other person admitted to be an advocate 
ofthe High Court under this Act after that date shall be deter- 
mined by the date of his admission or, if he isa barrister, by the 
date of his admission or the date on which he was called to the Bar, 
whichever date is earlier : 


Provided that, for the purposes of clause (ò), the seriority of a 
person who before his admission to be an advocate was entitled as 
of right to practise in another High Court shall be determined by 
the date on which he became so entitled. 


(4) The respective rights of pre-audience of advocates of the 
High Court shall be determined by seniority : 


Provided that the Advocate General ‘shall have pre-audience 
over all other advocates and King’s Counsel shall have pre-audience 
over all advocates except the Advocate General.” 

3. In sub-section (4) of section 9 of the said Act, after the 

_ words “any such application” 

Amendment of section 9, - the words ‘Sor to prescribe 


Act XXXVIII of1926 the conditions under which 
such persons shall be entitl- 


ed to practise or plead” shall be inserted. 


ACT NO, XVIII OF 1927%, 


An Act further to amend the Indian Succession Act, 1925, and the 

Married Women's Property Act, 2874. 

WHEREAS it is expelient further to amend the Indian Succes- 
sion Act, 1925, and the Married Women’s Property Act, 1874, for 
the purposes hereinafter appearing; It is hereby enacted as 
follows :— - ia 

1. This Act may be called the Indian Succession (Amendment( 

Short title. ~ Act, 1927. 
` 2, “In sections 223 and 236 of the Indian Succession Act, 1925, 
the words “ nor, unless the 
deçeased was a Hindu, 


Amendment of sections 223 Muhammada s i 
and 236, Act XXXIX e dan Buddhist, 
of 1925. Sikh or Jaina or an exempted 


person, to a married womån 


without the previous consent of her husband” shall be omitted. ois 


e 

*Received the assent of the Governor General on the 2Ist September 1927. 
India Gazette, dated September 24, 1927, Part IV p. 61, , 

2 ° 
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XXXIX of 1925. 
III of 1874. 


XXXIK of 1925. 
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3. After section g of the Married Women’s Property Act, 
1874, the following heading 


* Insertion of new section and section shall be inserted 
to in Act IH of 1874. 3 £ 


namely :— 


a 


i Vi—Husband’s liability jor Wife's breach of trust or devastation. 


ro, Where a woman is a trustee, executrix or administratrix 
either before or after mar- 


Extent of husband’s liability riage, her husband shall not, 
for wife’s breach of trust or unless he acts or intermed- 
devestation. dles in the trust or adminis- 


tration, be liable for any 
breach of trust committed by her or for any misapplication, loss or 
damage to the estate of the deceased caused or made by her, 
or for any loss to such estate arising from her neglect to get in any 
part of the property of the deceased,” 


ACT NO. XIX OF 1927.” 


An Act further to amend the Presidency towns Insolvency Act, 1909, 
for certain purposes. mg Š 
WueErEas it is expedient further to amend the Presidency-towns 
Insolvency Act, 1909, for the purposes hereinafter appearing ; It is 
hereby enacted as follows :— 
t. This Act may be called the Presidency-towns Insolvency 
Short title, (Amendment) Act, 1927. 


2, To section 7 of the Presidency-towns Insolvency Act, 1909 
(hereinafter referred to as 


Amendment of section 7, the said Act), the following 
Act Il] of 1909. proviso shall be added, 
namely :— <2 - 


“ Provided that, unless all the parties otherwise agree, the 
power hereby given shall, for the purpose of deciding any matter 
arising under section 36, be exercised only in the manner and to the 
extent provided in that section.” 

3. After sub-section (2) of section 15 of the said Act, the 

x following sub-section shall 


Amendment of section bd be added, namely :— 
15, Act III of 1909. 


“(2) On the making of the erder admitting his petition, a 
i debtor shall— ° 
e Py . 
* Received the assent of the Governor General on the 21st September 1927. 
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Vou. XLVI] IMPORTANT LEGISLATIVE CHANGES, 
s 


(a) unless the Court otherwise .directs, produce all his books of 
account, fand 


(4) file such lists of creditors and debtors and afford such assis- 
tance to the Court as may be prescribed, 
failing which the Court may dismiss his petition.” 
‘4. In sub-sections ns (4) and (5) of section 36 of the said Act, 
for the words “If on the 
i examination of any such person 
Amendment of section the Court is satisfied.” the 
36, Act IlI of 1909. words “ If on his examination 
any such person admits” 
shall be substituted. 


5. After clause (Å) of the sub-section (2) of section 112 of the 
Amendment of section 112, said Act, the following clause 
Act III of 1909. shall be inserted, namely :— 


* (RR) filing of lists of creditors and debtors and the affording of 
assistance to the Court by a petitioning debtor.” 


_ REVIEWS. 


The Practice- and Profession of Law by Rai Nibaron 
Chandra Das Gupta Bahadur ; Calcutta. R. Cambray & Co. 


A book which will give to the budding lawyer real guidance in 
seriously preparing himself for his calling and becoming an honour 
to his profession rather than a humdrum mediocre or a dismal 
failure is certainly a desideratum. And when a lawyer of the author’s 
stamp with ripe experience in a successful career and known 
probity and shrewdness writes such a book, designed to light up the 
bye ways of the profession and to provide means for furnishing ‘the 
proper equipment of the lawyer in matters extralegal, one expects a 
great deal from it. But we must confess toa sense of disappoint- 
ment at the result. 

As we read this little book we felt that the learned auther has 
not taken his task very seriously. No doubt he has put in his 
work a great deal of things which myst needs be very helpful to 
lawyers, notably the sayings and doipgs of great lawyers which have 


always been the beacon lights of the profession. But what Qne, 


feels is that the auther hag not put his own vast experience toa 
really searching and systematic anglysis and criticism to discover 
in it all the essential things thatehe might say to be helpful," but 
has proceeded to draw on it very casually for an occasional precept 
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and too often we find him indulging in advice that is triviaj, Among 
what he treats as subsidiary occupations of the lawyer, he deals 
with literary pursuits merely as a means to earn an honest penny, 
in éarly years and for solace inold age. One would at once 
characterise that's a very inadequate estimate of value of 
literature as a part of the equipment of the lawyer. No lawyer can 
afford to neglect study of other things than law. It is up to him 
to cultivate wide interests and an extensive culture. Those who 
have takén pains to acquire such learning know what an immense 
value it has even in the limited sphere of the practice of the 
profession. 


- These defects notwithstanding, we have no hesitation in 
commending the little book to’ beginners in the profession, as there 
is much in it that they will find to be of real help in their work. 


_ The Indian: Income Tax Decisions (1919-1925) by P. Hari 
Rao ; The Law Printing House, Madras. 

This reprint of aX the income tax cases that have been reported 
between the passing of the present Income Tax Act and- r925 will 
be found very helpful to lawyers in dealing with Income Tax 
references. It would add considerably to the convenience of the 
profession if case-books each dealing with a different branch of the 
law were more plentiful, As it is they are remarkable by their 
absence. i 

While congratulating the learned author on his enterprise in 
collecting together ‘these’ cases we should like to suggest that the 
chronological order which he has adopted in arranging the cases 
is hardly a satisfactory method of presenting the cases. A 
classification. of the cases by topics judiciously divided would have 
been very much more helpful. No doubt the index which appears 
to,have’ been carefully prepared is a great help, but still, with the 
present arrangement, the lawyer whois looking up a particular 
question cannot be sure that he has got all the cases on the 
particular object of his quest, until he has read the whole book 


through: It would have been very different if he could look up 


the appropriate heading in a classified report of cases. 


. @ 
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The Law of Sromis Notes by T.R. Venkatesa Aiyar, 
B.A., B.$., printed at the Law Printing House, Mount Road, 
Madras, 1927. ; - š 

India still lacks her Willis. Both students and practitioners are 
handicapped by the absence of some treatise lucidly expounding the 
basic principles of the law relating to Negotiable Instruments and 
the attributes of negotiability. That desideratum has not been 
removed by the work under review. It is a commentary on the 
relevant. sections of the Negotiable Instruments Act as applicable to 
promissory notes, The work suffers from the obvious limitations 
of such a task, Omitting a synthetic treatment of the whole law 
on the subject it is incoherent and disjointed on some points. So far 
as the commentaries go, they are fairly accurate and up-to-date, 
We are glad to find that the author has utilised the standard treati- 
ses like Daniel, Byles and Story. 

The author has effectively dealt with the difficult problem of the 
liability of joint family members on promissory notes executed by 
the Karta or by one of its members. He has referred to the im- 
portant case, Hari Mohan Ghosh v. Sourendra Nath Mitter (41 
C.L.J. 535) in this connection, The judgment of Buckland J. in 
this case has been upheld by the Court of Appeal and it is now 
` settled law so far as the Calcutta High Court is concerned. The 
author has very appropriately added an appendix each on the 
Stamp law and on the Law of Limitation, 


The Land Acquisition Acts by A. Ghosh, B.A., B.L., Vakil 


High Court, published by the Eastern Law House, Calcutta, 


1927. 

Mr, Ghosh is not a new-comer in the field. He has already 
established some reputation as an author of an annotated edition of 
the Provincial Insolvency Act. There .are a number of treatises on 
the Law of Acquisition and Compensation in India ahd a new work 
must justify its appearance by its intrinsic merit. We are sure 
Mr. Ghosh will make good his positign. The work has been made 
up-to-date and accurate. The volume isa neat and handy one. 


We have taken some pains to go through this volume ia criti- 


cal spirit and we can confidgntly say that on the whole-this volume 
would be found useful by those whg have got to deal with this 
branch of the law. The author kas utilised with profit the standard 
treatises on the subject and has presented the more difficult aspect 
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of the law in a concise but precise form. The real test {ies in the 
marshalling of caselaw specially on sectién 23 of Land A€quisition 
Act, There the author will not be found wanting.. We are glad 
to notice that he has incorporated even the most recent decisions, 
e.g. Naresh Chandga Bose’s case (44 C.L.J.1), which laid down the 
important principle of taking into account the potential value 
of land.as a mill site in fixing the compensation in respect of land 
near the Shell Factory at Ichapore. Mr. Ghosh has not either 
omitted Nibash Chandra Manna’s case (53 Cal. 407) where 
Walmsley.J. has settled the methoi of apportionment between, 
a.occupancy ryot and his landlord in respect of .compensation 
for land acquired in Calcutta. 

The book has been rendere1 more useful by extracts from other 
enactments on compulsory acquisition like the Calcutta Bombay 
and Madras Municipal Acts, and the Calcutta:and Bombay Improve- 
ment Acts and other cognate statutes, £ 








` The Late Mr. T Chafterieo: 


`- With a heavy heart we record the death of our Editor, Mr. 
Haraprasad Chatterjee. He passed away on Wednesday, the 12th 
October 1927 after a protracted illness for sometime past. He was 
connected with the journal for a pretty long time and all the time 
that he was in good health, he used to take a lot of interest for it, 


He was the second son of the late Babu Jadu Nath Chatterjee, 
one of the leading pleaders of Krishnagar. He joined the High 
Court in 1890, worked for several years as junior to late Mr, 
Monmohan Ghosh and soorf*built up a lucrative practice as a good 
Criminal lawyer. Mr. Chatterjee was also a Professor of the 
University Law College and worked there till his death as Chairman 
in Criminal law. 

It is only about two months that Mr. Chatterjee lost his wife. 
That gave him a rude shock and probably hastened his death. He 
has left behind him his only daughter, the wife of Mr. S.C. 


Mgokerjee, better known as Funniman, We deeply mourn his loss, 


In him we have lost one of our personal friends and a sincere 
weil-yisher of this journal. 
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NOTES OF CASES, 


Res judicata, principle oj—Brroneous decision ona point of law— 

Pecuniary jurisdiction of Court. 

Plaintif brought a suit for damages for trees cut and fruits 
taken from groves belonging to him, in which the question of joint 
ownership and joint tenancy was involved. There were two pre- 
vious suits which.is not denied by the parties one in 1916 and the 
other in 1920. In both of them the question of title was decided in 
plaintif’s favour. The trial Court gave decree to the plaintiff 
holding that the question of ownership was ves judicata, But the 
lower appellate Court reversed the decision on the finding that a 
wrong decision on a point of law could not be the basis of a plea 
of ves judicata. On appeal two points, have been raised for deci- 
sion—(1) whether an erroneous decision on a point of law could be 
the basis for the applicability of the doctrine of ves judicata and (2) 
whether the pecuniary jurisdiction of the trial Court had any 
bearing on the application of the principle of ves judicata. 

Held (per Boys and Kendall JJ) that the words of Sec. rr were 
very clear and that there were nothing in that section to limit the 
matter in issue to an issue of fact, and thus the principle of 
res judicata applied even to acase of MM erroneous decision ona 
point of law. Sec. rx Civil Procedure Code when split up in two 
parts becomes very clear indicating that in both cases the trial 
Court must have been competent to try the later suit and not 
merely an issue in the later suit. ‘Though with regard to the first 
point, the rejection of the plea of ves [udicata could not be sup- 
ported yet for the other reason Viz. want of pecuniar} jurisdiction 
the question of plaintiff’s title was not res judicata. ©. 


P, R, 


I, L. R, 49 All. 543. 
1927. 


etd 
Hub Lal 
v. 
Gulzari Lal, 


34% 


I. L, R. 49 All. 506. - 
TEN: ` money—Application under O. XXXIV. r. 6 C. P. C. iA maintain- 


1927. 
wed 
Badal Singh 


v. 
Debi Saran 
Dhar Dube, 
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Mortgage decree and sale, subsequently held void—Refund of purchase 


able— Limitation, when begins to run. 


The plaintiff as mortgagee obtained a decree on a mortgabe 
executed by oneyD in 1913. The mortgaged property was thereafter 
put to sale and the plaintiff obtained full satisfaction on the 22nd 
of April 1919. The mortgagor’s grandson then came forward and 
challenged the whole proceedings including the mortgage and the 
sale and got a decree to the effect that they were void against him. 
In consequence the auction purchaser got his money returned from 
the plaintiff on the 22nd of February 1923. The plaintiff then applied 
under Order XXXIV rule 6 of the C. P. C, for a personal decree 
against the mortgagor. The application was allowed by the first 
Court: but the Court of appeal dismissed it on two grounds namely 
that the application was incompetent under Order XXXIV, rule 6 
of the C, P. C. and that it was barred by three year’s rule of limita- 
tion provided by article 181 of the Limitation Act. 


Held (fer Dalat and Pullan JJ.) that Order XXXIV, rule 6 pro- 
vided for a case where the net proceeds of a sale were insufficient to 
satisfy the debt due ‘to the plaintiff and in the present case 
the refund of the sale-proceeds having been made the plaintiff had 
nothing to satisfy his dues and that therefore he was quite compe- 
tent to apply under Order XXXIV, rule 6 of the C P. C. That time 
did not run when the decree for setting aside the auction sale was 
passed but the plaintiff's right to apply only accrued when the 
auction purchaser got a refund of his money i.e. from the 22nd 
February 1923. The appeal accordingly was allowed on both these 
grounds, 


P. R. 


REVIEW. 


The Indian Succession? Act—By Dr. Nares Chandra Sen 
Gupta»: Published by N. M. Ray Chowdhuri & Co. : Price Rs, 15. 
* The'Indian Succession Actof 1925 has consolidated the law 
relating to succession and there have ‘ppeared several annotated 
editions of -the new code ; bift the edition under review presents a 
feature which has become rather rare in the annotated editions of 


Vou. XLVI] REVIEW, 


Indian Statutes. In most instances we find a simple catalogue of 
cases il ee under appropriate sections with little, if any, systema- 
tic effort t extract or to explain the principles involved in them. We 
nged hardly say that, however carefully and lucidly drafted, a code 
requires to be interpreted for the proper ar a of the law it 
enunciates and it is simply impossible to interpret fthe statute unless 
the principles under-lying the sections of the Code are brought to 
light and lucidly and accurately explained by the annotator. We 
consider thattto apply the rule embodied in the statute to concrete 
facts successfully, what is absolutely necessary for the judge or the 
advocate is an absolute mastery of the principle of the statutory 
tule. Decided-cases as well as general principles are certainly of 
great assistance in this respect : but we have to remark that, in 
general, principles have found scant courtesy in the hands of many 
authors who often forget to treat decided cases on the statute with 
the object of drawing out the principles involved and merely 
encumber their books with cases, good, bad or indifferent without 
any serious effort to discover the principles which those decisions 
might illustrate. In fact, most annotated editions are, strictly 
speaking, mere digests, 

Dr. Sen Gupta’s book is singularly free from this besetting sin 
of the majority of Indian editions of Indian Statutes and, im our 
opinion, isa real commentary ; the author has always attempted 
to elucidate the principles involved in each section of the Act with 
the help ofa large, though not bewilderingly large, number of 
appropriate and important cases together with the help of well- 
known general principles. 

We have carefully gone through the work and we are glad to 
note that the authors expositions have been very lucid, 
correct and relevant and are immensely helpful in understand- 
ing the sections of the Code in all their bearings. 

Though to produce a real commentary of the Act was the main 
object of the author, we are glad to notice that in successfully 
achieving his main object the immediate necessity of the busy 
practitioner has not been lost sight of and the case-law, though 
not exhaustive, is quite adequate to supply a case in point. 

In his commentaries, the learned ,Editor has pointed out the 
difference, where such difference e cxists, bétween the law as 
embodied in the Indian Statute one the English law.on the sape , 
subject ; he has further pointed out the recent English law on a 
topic where the law has been changed since 1865, His leèrnèed 
criticisms on Indian decisions mainly | based on English’ cases wHere 


357 





THE CALCUTTA LAW JOURN i\e > [Von XLVI. 
y. 


the English law aiies: a different rule are ifie and nlightene 1 , 
and doubtless shoyis the author’s minute řady of Be entire ` 
subject of the law relating to succession. We 

Indian statutes are not often characteri3éd by the excellance of 
their oN The actin question gave the learned author 
ample opportunity*to point out miny instances of defective drafts- 
manship and the remedial suggestions of the author deserve to be 
seriously considered by the proper authorities. _ 

The method of interpretation of sections has varied, having 
regard ‘to the importance and difficulty. of each particular section 
dealt with, We get an analysis of the section, its scope, the 


` principle thereof and illustrative cases, either all dr such of these 


items as are considered necessary by the Editor. 

Every section has been fully discussed anl made easy to be 
understood by even the merest novice. We consider this to be a 
real and additional merit of the work under review for the work 
would be equally helpful to all members of the profession—those 
scholarly;bent, those just crossing the threshold and those burdened 
with a load of cases. 


As illustrations of the author’s mode of treatment, we may refer 
to the sections on bequest to a class, void bequests, the rule 
against perpetuity and we frankly admit that the commentaries 
are excellent. 

In spite of the wealth of material embodied in the work, Dr. 
Sen-Gupta has avoided too common weakness of Indian 
authors of Indian statutes and his work is a handy one. The 
printing and get up are nice, though we founl some printing 
mistakes and reference to wrong pages. l 

The book is complete with comparative tables, appendices, 
amendments up to date, and an exhaustive index. 

We beleive that the profæ»sion will find this comme itary to be 
very useful and on our part we welcome this remarkably learne larl. 
useful commentary for “commentiries” are really dificult works 


to produce. 


